JULY. 


VALUABLE  LAW  WORKS 


19C4. 


PUBLISHED    BY 


STEVENS  AND  SONS, 


LIMITED, 


119  &  120,   CHANCERY   LANE,   LONDON,  W.C. 


Hart's  Law  of  Banking.— By  Heber  Har 

rister-at-Law.     Royal  too.     1001.     Price  Ms.  cloth. 

Roscoe's  Easement  of  Light. -A  Digest  ot 


r,  LL.D.,  Bar- 
the  Law  relat- 

~~COE,  Barrister-at- 
d.  cloth. 

Outline   of 

Barrister-at-Law, 
■ice  5*.  cloth. 

w.  —  Fourth 

yJ.BKRESFORD 

h. 

;ional  Con- 
ations, with  Notes, 
allege,  Cambridge. 

v. — By    Sir 

)f  "Principles  of 
s.  cloth. 

-Comprising 

orms,  &c.    By  the 

Justice  of  Appeal. 

E.  LYAUOHAN' 

8vo.    1904.     Price 


-By  the  late 

on.  BySYDXEY 
Law  Relating  to 
Vols.    Royal  8vo. 

ice  of  Land 

h  the  text  of  the 
:NTGS,  LL.B.,  and 
istry.     Royal  Svo. 

concise  manner  by 

of  Concise 

.     By  CHARLES 
B..flL.,  oouciror      uemy  ovo.     tyu-t.     rrice  os.  mom. 
"  The  notes,  tiki   the  forms,  are  Wear  and,  so  far  as  we  have  tested  them,  accurate,  and  the  book 
,.■,,,„,, t  fail  to  be  of  sen  ice  to  i  he  yuung  practitioner."— £ato  Times. 

Stroud's    Dictionary   of  Words    and   Phrases    Judicially 

I,  terpreted;  to  which  has  been  added  Statutory  Definitions.— Second  Edition.    By 

p.  STROUD,  Barrister-at-Law.     In  6  Vols.     Royal  8vo.     1903.     Price  il. -is.  cloth. 

•••I!  |        .      .  ,i    which  urn  '  ftnd  a  place  in  every  law  library This  book  is  invaluable."— 


ing  to  the 
Law,  Regist 

Bodington'g 

the  French 
Licencie  en 

Wheaton's 

English  Edi 
ATLAY,  B; 

The   Hague 

ferences  con 
By  A.  PEA] 
Royal  8ro. 

Pollock's    I 

FREDERIC 

Contract," 

Williams'  L 

the  Bankruj 
Right  Hon. 
Eighth  Edit 
WILLIAMS' 
1/.  10*.  cloth 
"  The  leading  te; 

Coote's  Trei 

RICHARD 
EDWARD 
Legal    Repr 
1904.     Price 

Jennings  & 

Registration 

Acts  and  tli 

Q    M.  KIM 

1904.     Price 

"  The  principles  i 

the  authors  in  their  d 

Weaver's  P 

Precedent  -  o 


UNIVERSITY 

OF  CALIFORNIA 

LOS  ANGELES 


SCHOOL  OF  LAW 
LIBRARY 


La 


Chalmers'  Digest  of  the  Law  of  Bills  of  Exchange,  Pro- 
mi    orj    Notes,   Cheques  and   Negotiable   Securities.      Sixth  Edition.    By  M.   D. 
CHALMERS,   C.S.L,    Draughtsman  of   the  Bills  of  Exchange    Act.     Uemy  Svo. 
1903.     Price  20*.  cloth. 
'« The  leading  book  on  hills  ot  'exchange."— Law  Journal.  j 


A  Catalogue  of  New  Law  Works  post  free  on  application. 

(     I     ) 


"*>      STEVENS  AND  SONS,  LIMITED,  119  &  120,  CHANCERY  LANE,  LONDON.      > 

Biron  &  Chalmers'  Law  and  Practice  of  Extradition. — 

By  H.  C.  BIRON  and  KENNETH  E.  CHALMERS,  Barristers-at-Law.  Demy  8»o. 
1903.     Price.  20s.  cloth. 

"The  -whole  book  is  eminently  practical,  and  the  practice  and  procedure  are  clearly  and  ably 
discussed  "  -Law  Times,  Xov.  14,  1903. 

Mather's  Compendium  of  Sheriff  and  Execution  Law. — 

Second  Edit.    By  PHILIP  E.  MATHER,  Solicitor.     Ro>/n/ Sro.    1903:   PHce  30s. cloth. 

Castle's    Law    and    Practice  of  Rating. —  Fourth  Edition. 

By  EDWARD  JAMES  CASTLE.  K.C      ItoyalZvo.     1903.     Price  2o».  cloth. 

"A  compendious  treatise,  which  has  eax.ied  the  goodwill  of  tb.6  Profession  on  account  of  its 
conciseness,  its  lucidity,  and  its  accuracy. " — Low  Turns. 

Fry's  Treatise  on  the  Specific  Performance  of  Contracts. 

—By  the  Right  Hon.  Sir  EDWARD  FRY.  Fourth  Edition.  By  W.  D.  RAWLINS, 
K.C.     Royal  Svo.     1903.     Price  36*.  cloth. 

Addison  on  Contracts. — A  Treatise  on  the  Law  of  Con- 
tracts. Tenth  Edition.  By  A.  P.  PERCEVAL  KEEP  and  WILLIAM  E.  GORDON, 
Barristers-at-Law.     Royal  Svo.     1903.     Price  'II.  2s.  cloth. 

Leake's    Law  of   Contracts. — Principles    of    the    Law   of 

Contracts.     By  the    late    S.    MARTIN     LEAKE.      Fourth    Edition.     By    A.    E. 
RANDALL,  Barrister-at-Law.     Royal  Sro.     1902.     Price  \ I.  Vis.  cloth. 
"  In  this  edition  the  high  standard  attained  in  'he  former  issues  has  been  well  sustained,  and  the 
work  carefully  revised  and  br  jught  well  up  to  date." — Law  Times. 

Carson's  Real  Property  Statutes. — Being-  a  Tenth  Edition 

of  Shelford's   Real    Property   Statutes.      By   T.  H.    CARSON,    K.C,   and  H.   B. 
BOMPAS,  Barrister-at-Law.     Royal  8vo.     1902.     Price  II.  lbs.  cloth. 
"  Absolutely  indispensable  to  conveyancing  and  equity  lawyers." 

Marsden's  Treatise  on  the  Law  of  Collisions   at   Sea. — 

Fifth  Edition.  With  an  Appendix  containing  Extracts  from  the  Merchant  Shipping 
Act,  1894,  the  Regulations  for  preventing  Collisions  at  Sea,  and  Lo  al  Rules  of 
Navigation  for  the  Thames,  the  Mersey,  and  elsewhere.  By  REGINALD  G. 
MARSDEN,  Barrist r-at-Law.     Royal  Sro.     1904.     Price 11.  10*.  cloth. 

'•  The  whole  book  is  marked  by  a  thoroush  practical  acquaint**!  iv  with  the  subject,  and  ought,  in 
our  opinion,  to  be  of  great  value  to  persons  concerned  in  navigation  as  well  as  to  lawyers." — 
Solicitors'  Journal. 

B.obertson's  Law  of  Tramways   and  Light  Railways  in 

Great  Britain  (3rd  Edition  of  Sutton's  "  Tramway  Acts  of  the  United  Kingdom  ") .  By 
GEO.  STUART  ROBERTSON,  Barrister-at-Law.    Royal  8oo.    1903.    Price  25s.  cl. 

Hart's  Law  relating  to  Auctioneers,  House  Agents  and 

Valuers,  and  to  Commission. — By  HEBER  HART,  LL.D.,  Barrister-at-Law.  Second 
Edition.     Demy  Sro.     1903.     Price  15s.  cloth. 

Innes'  Digest  of  the  Law  of  Easements. — Seventh  Edition. 

By  L.  C.  INNES,  lately  one  of  the  Judges  of  Her  Majesty's  High  Court  of  Judica- 
ture, Madras.     Royal  Vlmo.     1903.     Price  Is.  6d.  cloth. 

Warburton's  Selection  of  Leading  Cases  in  the  Criminal 

Law.— With  Notes.  Third  Edition.  By  HENRY  WARBURTON,  Barrister-at- 
Law.  (Founded  on  "  Shirley's  Leading  Cases.")  Demy%vo.   1903.  Price  12*.  6d.  cloth. 

Shirley's   Selection    of  Leading   Cases   in   the    Common 

Law.— With  Notes.    Seventh  Edition.    By  RICHARD  WATSON,  Barrister-at-Law. 
Jh  my  Sro.     1904.     Price  16*-.  cloth. 
"The  selection  is  very  large,  though  all  are  distinctly  'Leading  Cases,'  and  the  notes  are  by  no 
means  the  least  meritorious  part  of  the  work." — Law  Journal. 

Ellis'   Trustee  Acts,  including  a  Guide   for   Trustees  to 

Investments.  By  ARTHUR  LEE  ELLIS,  Barrister-at-Law.  Sixth  Edition.  By 
L.  W.  BYRNE,  Barrister-at-Law.     Royalttmo.     1903.     Price  6s.  cloth. 

Woodf all's  Law  of   Landlord  and  Tenant. — With  a  full 

Collection  of  Precedents  and  Forms  of  Procedure ;  containing  also  a  Collection  of 
Leading  Propositions.  Seventeenth  Edition.  By  J.  M.  LELY,  Barrister-at-Law. 
Royal  8co.     1902.     Price  II.  18s.  cloth. 

Harris'  Hints  on  Advocacy. — Conduct  of  Cases,  Civil  and 

Criminal.     Classes  of  Witnesses  and  Suggestions  for  Cross-examining  them,  &c,  &c. 

Twelfth  Edit.  By  RICHARD  HARRIS,  K.C.  RoyalVlmo.  1903.  Price  Is.  M. cloth. 
■f        "A  very  complete  Manual  of  the  Advocate's  art  in  Trial  by  Jury." — Solicitors'  Journal.  ^ 

*S_ 2 

%*  A  large  Stock  of  Second-hand  Law  Reports  and  Text-books  on  Sale. 

(     2     ) 


THE    LAW 


OF 


PRINCIPAL  AND  AGENT. 


THE  LAW 


OF 


PEINCIPAL   AND   AGENT 


BY 

ERIC    BLACKWOOD    WRIGHT,   B.A.,   LL.B., 

Late  Holder  of  Three  Scholarships  at  the  Middle  Temple,  and  Prizeman  of  the 
Council  of  Legal  Education; 

Joint  Author  of  a  Handbook  to  the  Local  Government  Act  of  18S8; 
Editor  of  "Saunders'  Latu  of  Negligence" ; 

OF   THE   MIDDLE   TEMPLE   AND   NORTHERN   CIRCUIT,   BAREISTER-AT-LAW. 


SECOND     EDITION. 


LONDON: 

STEVENS    AND    SONS,    LIMITED, 

119  &   120,   CHANCEEY    LANE, 

fEata  ^iiblisljcva. 

1901. 


T 


BRADBURY,   AONEW,  &   CO.   LB.,   PRINTERS, 
LONDON    AND   TONBRIDGE. 


i 

r 


^ 


TO    THE 

ET.  HON.  LORD  ALVERSTONE,  G.C.M.G., 

LORD    CHIEF    JUSTICE    OF    ENGLAND, 
THIS    WORK   IS 

©ebtcafeb 

AS    A    MARK    OF    RESPECT    AND    ESTEEM 
BY    THE    AUTHOR. 
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The  kind  reception  this  book  received  from  my 
brethren  at  the  Bar  and  the  members  of  the  other 
branch  of  the  profession  has  induced  me  to  try  to  make 
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cases,  and  includes  all  the  decisions  up  to  the  end  of 
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in  the  House  of  Lords  last  May. 

In  the  table  of  cases  a  reference  will  be  found  to  all 
the  reports,  and  in  the  body  of  the  work  the  date  of 
each  decision  has  been  Riven. 
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PRINCIPAL   AND   AGENT. 


CHAPTEE   I. 

INTRODUCTORY. 

"With  the  ever-increasing  development  of  business,  the 
necessity  of  understanding  the  Law  of  Principal  and 
Agent  becomes  of  greater  importance.  Large  firms  have 
agencies,  not  only  in  different  places  throughout  the 
same  country ;  but  in  every  large  town  throughout  the 
world.  Indeed,  by  far  the  larger  amount  of  business 
is  carried  on  through  agents  of  one  kind  or  another, 
whether  such  agents  are  the  managers  of  branch 
businesses,  factors,  brokers,  or  commercial  travellers. 
The  master  of  every  merchant  vessel  is  his  owner's 
agent,  and  has  authority  to  represent  him  in  matters 
connected  with  the  ship. 

Story   says:    "In   common   language  he  who   being  Story's 

I      ,  i        •••j.i  l  £       1  •  i  j2  j.     definitions  oi 

competent  and  sui  juris  to  do  an  act  tor  his  own  benefit,  the  terms 
or  on  his  own  account,  employs  another  person  to  do  it,  "principal," 

fluent  "  and 

is  called  the  principal  constituent  or  employer,  and  he  who  «  authority." 
is  thus  employed  is  called  the  agent,  attorney,  proxy,  or 
delegate  of  the  principal  constituent  or  employer.  The 
relation  thus  created  between  the  two  parties,  viz.,  the 
principal  and  the  agent,  is  termed  agency.  The  power 
thus  delegated  is  called  in  law  an  authority  "  (a). 

It  is  reasonably  clear  from  the  above  that   Story  is  Criticism, 
not  attempting  to  define  the  sense  in  which  the  words 


(a)  Story  on  Agency,  sect.  3. 
W.  B 
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principal,  agent,  and  authority  are  used  very  exactly, 
for  he  prefaces  his  definition  by  the  words  "  in  common 
language."     And  these  definitions  will  be  found  to  be 
too  wide,  for  under  them  would  come  not  only  the  law 
of  principal  and  agent,  but  also  the  whole  law  of  master 
and  servant,  which  he  does  not  himself  treat  of  in  his 
work  on  Agency.     As  we  shall  see,  although  a  servant 
may  be  an  agent,  he  usually  is  not  one  in  the  sense  the 
word  is  employed  in  works  on  Agency, 
tiou  of  a       A  servant  is  a  person  subject  to  the  command  of  his 
master  as  to  the  manner  in  which  he  shall  do  his  work  (b), 
and  is  subject,  as  Sir  Frederick  Pollock  points  out,  not 
only  to  the  direction  of  the  master  in  the  doing  of  his 
work,  but  also  in  the  means  and  method  of  doing  it  (c). 
"When  we  come  to  examine  the  cases  which  we  find 
ted  ian      collected  under  the  head  of  Agency,  we  shall  find  the 
characteristic  of   a   servant's  position — control — is   not 
dealt  with  in  them;  but  that  two  questions,  and  two  only, 
are  dealt  with — namely,  the  liability  of  the  principal  to 
third  parties  on  one  contract,  made  by  the  agent  with 
a  third  party  on  his  behalf;  and  secondly,  the  mutual 
liabilities  <»f  the  principal  and  his  agent  in  consequence 
of  the  contract  of  employment  as  agent.     Again,  ques- 
tions arising  out  of  the  liability  of  the  principal  for  torts 
to  third  parties  are  not  discussed  at  length  in  works  on 
Avmicy;  because  an  agent  is  not  generally  under  the 
control  of  another  as  to  the  means  or  method  of  doing 
bis    work',    but   is    in   the    position   of    an   independent 
contractor.     Though  a  master  is  liable  for  the  torts  of 
his  servant  while  engaged  in  his  business;  a  principal 
i     only   liable    for   the   torts  of   his  agent   under  very 
exceptional  circumstances  (<1).     Nor  is  the  liability  for 
injurii     received  by  the  servant  in  the  course  of  business 

■  il,  L.  J.,  in  Vewens  v.       (1873),  L.  It.  2  C.  0.  34. 

1     Q     I'..    0.   530;       '    (c)  Pollock  on  Torts,  othed.  p.  75. 
I    i      »urn,  J.,   in    Queen    v.    Negus  \d)  See  page  i  13  aud  Lord  Justice 
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discussed  ;  for  that  also  only  arises  where  the  agent  is 
a  servant.  In  the  case  of  the  City  Bank  v.  Barrow  (e), 
it  was  contended  that  a  tanner  who  received  hides  to  tan 
and  then  arranged  for  the  freight  of  them  back  was  an 
agent.  The  House  of  Lords  held  that  he  was  not,  but 
a  person  doing  work  on  the  hides  as  an  independent 
contractor.  So  under  the  Factors  Act  it  has  been  held 
that  a  servant  was  not  an  agent,  nor  was  a  person  who 
has  possession  of  goods  for  carriage,  safe  custody,  or 
otherwise,  as  an  independent  contracting  party,  but  only 
persons  whose  employment  corresponded  to  some  known 
kind  of  commercial  agent  (/). 

From  the  above  it  is  clear  that  the  relations  of  a  Suggested 
principal  and  agent  are  not  the  same  as  those  of  a 
master  and  servant.  It  will  be  seen  that  the  cases  dealt 
with  in  works  on  agency  are  principally  cases  in  which 
some  liability  on  a  contract  or  quasi-contract  arises. 
And,  if  the  cases  are  examined,  it  will  be  found  that 
the  person  spoken  of  as  an  agent  is  either  a  person 
actually  authorized  by  another  to  carry  out  some  negotia- 
tion or  business  with  a  third  person,  or  else  a  person 
whose  authority  to  carry  out  such  business  the  principal 
(owing  to  his  having  held  him  out  as  having  authority) 
is  by  law  estopped  from  denying.  The  definition  of 
the  term  "agent"  which  therefore  seems  best  is:  "a 
person  either  actually  or  by  law  held  to  be  authorized 
and  employed  by  one  person  to  bring  him  into  con- 
tractual or  other  legal  relations  with  a  third  party." 
An  "  agency"  is  a  contract  of  employment  for  the  purpose 
of  bringing  another  in  legal  relations  with  a  third  party. 
Of  course,  an  agent  may  in  fact  be  a  servant,  but  the  legal 
incidents  which  are  discussed  in  a  work  on  agency  are  not 

Smith's   judgment   in   Eardaker   v.  (1863),  13  C.  B.  N.  S.  .519  ;  Lamb 

Idle  District  Board  (1896),  1  Q.  B.  v.  Attenborough,  1  Be*t    &   Smith, 

335,  at  p.  344.  831;    Sheppard  v.    Union   Hank   of 

(e)   (1880),  5  Ap.  Cas.  664.  London,  7  II.  &  X.  661. 


(/)  See  also  Tleyman  v.  Flcwker 
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those  which  turn  on  the  fact  of  his  being  a  servant,  but 
out  of  his  employment  as  agent  (//). 

As  an  agent  is  a  person  employed  to  bring  the  prin- 
cipal in  legal  relations  with  a  third  party,  it  is  absolutely 
necessary,  in  order  to  carry  out  the  contract  of  employ- 
ment between  the  agent  and  his  principal,  that  there 
should  be  a  third  party  with  whom  the  principal  is  to 
be  brought  into  relation  (//).      The  contract  between  the 
principal  and  agent  is  primarily  a  contract  of  employ- 
ment to  bring  him  into  legal  relations  with  a  third  party, 
or  to  conduct  such  business  as  may  be  going  on  between 
him  and  the  third  party.     A  person  therefore  selling 
his  own  property  or  goods  cannot  be  acting  as  an  agent, 
because  there  is  no  third  party  with  whom  he  brings  his 
employer  into  legal  relations  (i).    If  he  attempts  to  hold 
himself  out  as  one,  he  is  thereby  violating  the  contract 
with  the  principal  and  himself,  and  seeking  to  substi- 
tute a  different  relationship  between  them,  viz.,  that  of 
vendor  and  purchaser.     An  agent  is  appointed  to  make 
the  best  bargain  for  his  employer,  and  to  protect  his 
interests  in  relation  to  the  subject-matter  of  the  agency. 
He  is  chosen  usually  on  account  of  the  high  opinion  his 
employer  has  of  his  trustworthiness  and  discretion  ;  and 
for  this  reason  he  is  allowed  to  have  no  interest  in  the 
subject-matter  unknown  to  his  employer,  lest  his  judg- 
ment should  thereby  be  affected  (A) .     When  it  is  once 
realized    clearly   what   the   nature   of   the   relationship 
between   the  principal  and  agent  is,  viz.,  employment 
for  the  purposes  of  bringing  the  former  in  legal  relation- 
liij)  with  a  third  party  and  creating  privity  of  contract 
between  such  third  party  and  the  principal,  it  is  obvious 
thai  it  is  impossible  for  the  agent  to  sell  his  own  goods 

\     to   tin-  loose   popular  use  ;it  p.  S20. 

"i    '  1"    expression   agent,  sec    Lord  h)  Shipway  v.  Broadwood  (1899), 

II' i  chell's  judgmenl  in  Kennedy  v.  1  Q.  B.  3G9. 

De  Fraford,  1897,  Ap.  Cas.  180.  (/.•)   Panama  and  South  Pacific  Tel. 

Uobinsonv.  Mollett  (1874),  Co.    v.    India    Rubber    Co.  "(1875), 

■   I        I.  Ap.  802  .  and  see  Brett,  J.,  10  Ch.  515. 
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to  the  principal  while  acting  as  such,  and  improper  for 
him  to  have  any  interest  in  the  subject-matter  of  the 
agency  adverse  to  the  principal,  or  to  receive  any  remu- 
neration from  the  third  party.  The  neglect  of  the 
maxim  "That  no  man  can  serve  two  masters,"  has  led 
to  most  of  the  frauds  of  agents,  who  either  seek  to  palm 
off  their  own  goods  on  the  principal  while  at  the  same 
time  charging  him  a  commission  for  procuring  the  goods 
at  the  lowest  price  on  the  market,  as  if  there  were  a 
third  party,  ex.  (jr.,  the  agent  in  Robinson  v.  Mollett, 
or  else  try  to  get  two  commissions,  i.e.,  from  both  the 
principal  and  third  party,  as  in  The  Panama  and  South 
Pacific  Telegraph  Co.  v.  The  India  Rubber  Works  Co., 
and  so  render  themselves  unable  to  exercise  an  unbiassed 
judgment  for  their  employer. 

In  commercial  matters,  where  the  real  relationship  is   Relation  of 
that  of  vendor  and  purchaser,  persons  are  sometimes  p^c^ser  ens- 
ealled agents  when,  as  a  matter  of  fact,  their  relations  languished 

°  .  from  that  ot 

are  not  those  of  principal  and  agent  at  all,  but  those  principal  and 
of  vendor  and  purchaser.  If  the  person  called  an  aSent- 
"  agent  "  is  entitled  to  alter  the  goods,  manipulate  them, 
to  sell  them  at  any  price  that  he  thinks  fit  alter  they 
have  been  so  manipulated,  and  is  still  only  liable  to 
pay  for  them  at  a  price  fixed  beforehand,  without  any 
reference  to  the  price  at  which  he  sold  them,  it  is 
impossible  to  say  that  the  produce  of  the  goods  so  sold 
was  the  money  of  the  consignors,  or  that  the  relation 
of  principal  and  agent  exists  (/).  A  purchaser  has  not 
to  account  to  his  vendor  ;  his  only  duty  is  to  pay  him  ; 
and  all  the  other  rights  and  duties  which  exist  between 
principal  and  agent  do  not  exist  between  vendor  and 
purchaser  (/»)• 

{l)  Ex  part,    White,  In  re  Nevill  White  (1873),  29  L.  T.  78. 

(1871),  6  Ch.  397  ;  see  L.  J.  James,  (/«)  Ex  parte  Bright,  In  re  Smith 

at    p.   400,  and   L.    J.    Mellish,    at  (1879),  10  Ch.  Div.  566  :   Ex  part, 

ji.  403;  and  see  tbe  same  case  iu  the  White,  In   re  Nevill  (1S71),  6  Ch. 

House  of  Lords,  sub-nom.   Towle  v.  397. 
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In  practice  it  is  not  always  easy  to  distinguish  the 
position  of  the  parties,  and  to  know  whether  the  parties 
were  vendor  and  purchaser  or  principal  and  agent :  hut 
there  are  certain  broad  distinctions  between  the  two 
positions.  Thus,  if  the  relation  between  the  parties  is 
that  of  vendor  and  purchaser,  each  party  takes  upon 
himself  the  risk  of  the  fall  and  rise  in  price  of  the  article 
bargained  for,  and  they  are  at  arms'  length.  The  seller 
binds  himself  to  supply  the  goods.  In  Thompson  v. 
Meade  (>t)  a  stockbroker  was  given  a  limit  at  which  to 
buy  shares.  He  bought  the  shares  below  the  limit,  and 
charged  the  customer  as  if  he  had  bought  them  at  limit 
price.  The  Court  held  that  he  had  acted  as  seller  and  not 
as  agent,  and  that  the  customer  was  therefore  not  liable 
for  the  loss  on  a  resale  as  the  stockbroker  had  not  done 
what  he  agreed  to  do.  In  the  other  case,  if  the  parties 
are  principal  and  agent,  then  the  agent  only  undertakes, 
when  he  accepts  the  duty,  to  use  due  diligence  in  trying 
to  fulfil  the  order,  and  is  paid  for  his  trouble  by  way  of 
a  commission  on  the  work  done.  He  does  not  take  upon 
himself  any  part  of  the  risk  or  the  profit  which  may 
arise;  from  the  fall  in  prices  (o),  but  has  to  render 
accounts  of  his  sales,  and  to  account  for  monies  received 
by  him. 

[^'i'.",,',"  hl  this  work  prominence  is  given  principally  to  the 

t  wo  great  classes  of  mercantile  agents — Factors,  who  are 
in  possession  of  goods  for  their  principals,  and  who  sell 
or  buy  in  their  own  names;  and  Brokers,  who  only 
negotiate  the  sale  or  purchase,  without  being  in  posses- 
'ii.  The  most  important  kinds  of  agents  after  the 
above  are— masters  of  ships,  who,  to  a  certain  extent, 
occupy  Hip  position  of  principal  and  agent  rolled  into 
one;  stockbrokers,  whose  dealings  are  confined  to  one 

M       ,  1891),  7  Times,  698.    Seealso      5  H.  of  L.  395,  at  pp.  407,  408. 
''-.  J"  '"'     Blackburn's  opinion  in  („)  Ireland  v.  Livingston  (1871), 

Ireland  ^.   Lmngsion  (1872  .  I..  I;.       5  E.  .V-  1.  Ap.  395,  at  pp.  407,  108. 
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particular  class  of  commercial  security,  shares  and 
stocks ;  house  agents,  whose  importance  has  been 
growing,  on  account  of  the  very  much  larger  amount 
of  business  done  by  them  ;  and  commission  agents 
generally. 

The    different    kinds    of    agents    may   be   classified,  Classification 

OT  3£TPTltS 

according  to  the  extent  of  the  authority  given  to  them  according  to 
by  the  principal,  into-  "g^ 

(a)  Special  or  particular  agents,  whose  authority  is 
given  to  them  by  a  principal  on  a  single  occasion,  and 
is  confined  to  carrying  out  a  particular  transaction  (p) . 
"Where  the  nature  of  the  agency  is  such  that  the  mere 
fact  of  employing  an  agent  at  all  implies  that  he  has  the 
authority  of  an  agent  of  that  class,  as,  for  instance,  the 
employing  a  factor  ;  there  the  agency  is  not  strictly  a 
special  agency  but  a  general  agency,  for  a  party  dealing 
with  such  an  agent  is  entitled  to  assume  he  has  certain 
authority,  whether  the  principal  has  delegated  such 
powers  or  not. 

(b)  General  agents,  whose  authority  is  derived  from 
a  multitude  of  instances,  or  in  the  general  course  of 
employment  or  business,  and  is  an  authority  to  do  what 
is  necessary  to  carry  the  business  to  a  conclusion. 

(c)  Universal  agents — agents  who  as  Story  says  ruay 
"potentially"  exist — whose  authority  is  to  bind  their 
principal  in  all  matters  whatsoever. 

The  law  of  principal  and  agent  is  only  a  branch  of  the  Law  of  princi- 
law  of  contract ;  but  in  so  far  as  it  deals  with  the  reciprocal  iJranch  0f  W 
rights  and  duties  of  persons  who  are  in  a  confidential  of  contract- 
position  towards  one  another,  it  is  considerably  affected 
by  doctrines  similar  to  the  equitable  principles  affecting 
trusts  and  trustees.     The  subject  naturally  falls  under 
two  heads  :  first,  the  contract  between  the  principal  and 
the  agent,  whereby  the  agency  arises,  and  next  the  con- 

(p)  Fenn  v.  Harrison  (1790),  3  Whitehead  v.  Tuckett  (1812),  15 
T.  it.  757  ;  Story  on  Agency,  sect. 19  ;       East,  400. 
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tract  made   by  the  agent  by  virtue  of  the  contract  of 

agency.     Under  the  first   head,   we   will   consider   the 

appointment  of  the  agent,  the  rights  and  duties  of  the 

principal  and  agent  to  one  another,  and  the  termination 

of   the   agency ;    under  the  second,   the   rights    of  the 

principal  and  his  agent  against  the  third  party,  and  such 

third   party's  rights  against   the   principal   and    agent 

respectively. 

what  can  b  Whenever  a  person  does  an  action  in  his  own  right  he 

delegated  to  .  .  *  " 

gent.  can  delegate  its  performance  to  an  agent,  except  in  a 

few  cases  which  are  of  a  personal  nature,  such  as  homage, 
or  the  exercise  of  a  bare  power  (q).  If  a  public  duty  or 
trust  is  imposed  on  anyone,  these  not  being  things  which 
one  does  in  one's  own  right,  cannot  be  delegated,  but 
must  be  performed  personally.  Thus  a  railway  company 
which,  under  the  guise  of  giving  running  powers,  had 
attempted  to  transfer  its  line  to  another  company,  was 
held  incapable  of  doing  so,  and  the  Court  refused  to 
enforce  the  agreement.  V.-C.  Turner,  in  such  a  case  (?•), 
said:  "In  form  it  is  declared  that  the  instrument  shall 
not  operate  as  a  lease  or  an  agreement ;  it  amounts  in 
substance  either  to  one  or  the  other.  It  is  framed  in 
total  disregard  of  the  obligations  and  duties  which  attach 
to  these  companies,  and  is  an  attempt  to  carry  into 
effect,  without  the  intervention  of  Parliament,  what 
cannot  lawfully  be  done  except  by  Parliament  in  the 
exercise  of  its  discretion  with  reference  to  the  interests 
of  the  public.  ...  I  think  it  is  the  duty  of  this  Court 
to  withhold  its  interference  when  called  upon  to  aid 
agreements  of  such  a  nature." 

be'deleg'atedto  Where  a  man  has  no  auth°rity  himself  to  do  a  thing, 
be  can  of  course  not  give  another  authority  to  act.  It  is 
well  settled  that  a  corporation  established  for  a  specific 

"    r r';klV  ":•  ,rj      „  S3"  ;  ^  **  Gardner  v.  L.  C.  §  IK 

(')  G.N.  /.,,-.  Co.y.   The  Eastern      My.  (1867),  2  Ch.  201 
Counties  /,',,.   (1851),   •_>!    L.  j.   n,_  J    v         ;'  *vt" 
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purpose  cannot  bind  itself  by  a  contract  entirely  uncon- 
nected with  the  purpose  of  its  incorporation  ;  for  example, 
a  railway  company  cannot  accept  bills  (s).  This  principle 
was  approved  of  by  Lord  Cairns  in  the  Peruvian  Railways 
Co.  v.  Thames  and  Mersey  Insurance  Co.,  where  the 
same  question  arose  under  the  Companies  Act  of 
1862  (£).  In  order  to  ascertain  what  sort  of  agents  a 
company  can  appoint,  one  must  look  to  the  memorandum 
of  association.  The  persons  who  can  exercise  the  powers 
are  those  fixed  by  the  articles  of  association.  An  act  of 
bankruptcy  is  an  act  which  can  only  be  done  by  the 
principal  himself,  and  he  cannot  be  made  bankrupt  for 
an  act  done  through  an  agent  (u).  As  no  man  has  a 
right  to  commit  a  crime,  a  wrongdoer  cannot  set  up  as  a 
defence  that  he  acted  merely  as  the  agent  of  someone 
else  :  each  wrongdoer  being  personally  liable  (x).  As 
to  the  liability  to  compensate  or  indemnify  an  agent 
who  commits  a  tort  in  pursuance  of  a  command  of  his 
principal,  and  thinking  he  has  a  right  to  do  the  act,  and 
it  being  apparently  lawful,  see  "Liability  of  Agent  to 
Third  Party." 

(*)   See    Erie's,    C.    J.,    judgment  Ex  parte  Wallace  (1884),  14  Q.  E.  I), 

in  Bateman  v.  Mid-Wales  By.   Co.  25,  In  re  Bagnall  (1896),  2   Q.  B. 

(1866),  L.  R.  1  C.  P.  499.  407,    Ex  parte    Tamer   (1895),    73 

(t)  Peruvian  By.   Co.    v.   Thames  L.  T.  448,  in  which   cases   an   act 

and  Mersey   Marine  Insurance  Co.,  which  was  directly  authorised  by  the 

(1807),  2  Ch.  617-  principal  was  assumed  to  be  sufficient. 

(«)  Ex.  parte  Blain,  In  re  Sawers  (x)  Hugh  v.  Abergavenny  (1875  , 

(1879),  L.  It.  12  C.  D.  522 ;  but  see  23  W.  It.  40. 
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CHAPTEK  II. 

WHO    MAY   BE    PRINCIPAL    AND   "WHO    AGENT. 

Who  may  be  a  Any  person  who  is  siti  juris  is  capable  of  becoming  a 
principal  and  an  agent.  Infants,  married  women,  idiots, 
lunatics,  and  other  persons  not  being  sui  juris  are  either 
wholly  or  partially  incapable  of  being  principals.  As  a 
principal  appoints  or  employs  someone  to  act  for  him,  he 
must  be  capable  of  acting  himself,  and  be  capable  of 
entering  into  a  contract. 

Infants  are,  by  the  Infants'  Eelief  Act,  1874  (a), 
incapable  of  entering  into  contracts  for  the  repayment  of 
money  lent  or  for  goods  supplied,  unless  they  are  neces- 
saries, and  all  accounts  stated  with  them  are  void.  They 
are  incapable  of  appointing  an  agent  (b).  In  Maddon  v. 
White  (bb),  Mr.  Justice  Buller  is  reported  to  have  said  that 
Lord  Mansfield  had  laid  it  down  as  a  general  principle 
thai  if  an  agreement  were  for  the  benefit  of  an  infant 
al  the  time  it  would  bind  him.  Sir  George  Jessel  (c) 
doubted  the  accuracy  of  the  report,  and  Mr.  Simpson,  in 
his  book  on  Infants,  suggests  that  the  meaning  of  the 
supposed  rule  is  not  that  an  infant  can  bind  himself  by 
;|  beneficial  contract,  as  he  can  for  necessaries,  but  that 
if  it  bi  comes  necessary  to  decide  the  question,  the  Court 
may  decree  such  an  agreement  to  be  binding  (d). 

Infants   arc,  therefore,  generally   incapable  of  being 

principals,  their  contracts  being  voidable  at  their  option, 

exci  pi  contracts  for  necessaries.    An  infant  can,  however, 

("I  37  &  38  Vict.  c.  62.  (c)  Martin  v.  Gale  (1876),  i  C.  D. 

Dot  d.  T/iomasY.Iiobert8(18i7),       431. 

"'  (f;   ''  J  ■  77v  ('0  Simpson  on  Infants,  2nd  ed. 

•    •     2  Tun,   159.    1    Rev.       p.  100 
Rep.  I-  i 
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employ  servants  suitable  to  his  station  and  condition  in 
society  (e)  ;  but  he  would  probably  not  be  held  liable  in 
tort  as  principal  for  their  negligence  or  carelessness  while 
in  his  employment  (/).  He  would,  however,  be  liable 
for  a  tort  committed  by  an  agent  in  his  presence,  and  by 
his  order  (g),  for  that  would  be  his  direct  act.  It  has,  how- 
ever, been  held  that  though  on  the  principle  quifacitper 
alium,facit  per  se  the  master  is  liable  for  the  negligent  acts 
of  his  servants  (/*),  yet  that  the  liability  does  not  make 
the  direct  act  of  the  servant  the  direct  act  of  the  master. 

An  infant  may  carry  on  a  trade,  but  a  man  dealing 
with  him  trusts  to  his  honour,  and  to  the  fact  that  it  is 
to  his  advantage  when  carrying  on  a  trade  to  pay  (i). 

Lunatics  are,  generally  speaking,  incapable  of    being  Lunatics 
principals,  for  they  cannot  contract ;  but  if  a  person  has  of  j,^,, 
made  a  contract  with  a  lunatic  in  ignorance  of  his  state  principals. 
of  mind,  the  Courts  refuse  to  upset  it  or  declare  it  void, 
and  it  is  immaterial  whether  it  is  executed  or  executory. 
The  burden  of  proof  is  on  the  person  wishing  to  upset 
the  contract  to  prove  that  the  lunatic  was  kno\ui  to  be 
insane  by  the  other  party  at  the  time  of  contracting  (/.-).  If 
a  person  were  to  act  as  agent  for  a  lunatic  after  he  knew 
of  his  lunacy  and  his  incompetency  to  act,   he  would 
be  liable  to  be  sued  for  a  breach  of  warranty  of  authority 
by  anyone  who  had  been  misled  thereby  (/).     As  to  the 
effect  of  the  principal's  becoming  a  lunatic  during  the 
agency,  see  chapter  on  the  "  Termination  of  the  Agency." 

A  lunatic  or  his  estate  may  be  liable  quasi  ex  contractu 
for  necessaries  supplied  to  him  in  good  faith,  and  this 
applies    to    all    expenses    necessarily  incurred  for    the 

(e)   Chappie  v.    Cooper   (1844),   13  (■/)  Ex  parte  Jones,    In    re   Jones 

M.  &W.  252.  (1887),  18  C.  I).  109. 

(/)  Roberts  and  Wallace  on  The  '    (k)  Imperial    loan    Co.   v.    Stone 

Duty   and   Liability   of   Employers,  (1892  .    1    Q.    V,.    599  ;    Molton    v. 

3rd  ed.  p.  50.  Camroiiz  (1849),  4  Ex.   17:   Bearcn 

{g)  Burnard  v.  Haggis  (18G3),  14  v.  McDonnell  (1853),  9  Ex.  309. 
C.  B.  X.  8.  45.  /    Brew   v.   Minn   (1879),  4    Q. 

(//)  Sharrod  v.  I.  §  X.    W.  Eg.  B.  1).  661. 
1849),  4  Ex.  580. 
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PRINCIPAL    AND    AGENT. 


Married 
women  incap- 
able, except 
so  far  as  s<  pa- 
rate  estate. 


M.M  lii  .1 

Women's 
Property  Act, 
1893. 


protection  of  his  person  or  estate,  such  as  the  costs  of 
lunacy  proceedings  (in).  If  a  person  of  sound  mind,  who 
is  a  principal,  becomes  a  lunatic,  the  agency  determines, 
except  as  to  persons  who  have  dealt  in  good  faith  in 
ignorance  of  the  insanity  (n). 

A  married  woman  is  at  common  law  unable  to  enter 
into  a  contract  at  all  (o).  By  the  Married  Women's 
Property  Act,  1882  (45  &  46  Vict.  c.  75),  s.  1,  sub-ss.  2, 
3,  and  4,  she  was  enabled  to  bind  herself  if  she  had 
separate  estate  at  the  time  of  entering  into  the  contract  (})), 
which  was  free  from  restraint  upon  anticipation,  and 
the  separate  property  free  must  be  such  as  she  could 
fairly  be  said  to  contract  as  to  (q) .  That  Act  did  not, 
however,  enable  her  by  means  of  a  contract  entered  into 
at  a  time  when  she  had  no  existing  separate  property  to 
bind  any  possible  contingent  property  she  might  sub- 
sequently acquire,  but  only  gave  her  power  to  contract 
in  respect  of  existing  property  (r). 

The  Married  Women's  Property  Act  of  1893  («),  which 
came  into  effect  on  the  5th  December,  1893,  does  away 
with  the  common  law  disability  to  contract.  By  sect.  4 
it  repeals  sub-sects.  3  and  4  of  sect.  1  of  the  Married 
Women's  Property  Act,  1882 ;  and  by  sect.  1  it  enacts 
that  "Every  contract  hereafter  entered  into  by  a  married 
woman,  otherwise  than  as  agent — 

(a)  shall  be  deemed  to  be  a  contract  entered  into  by 
her  with  respect  to  and  to  bind  her  separate  pro- 
perty, whether  she  is  or  is  not  in  fact  possessed  of 
or  entitled  to  any  separate  property  at  the  time 
when  she  enters  into  such  contract ; 

on  Contracts,  5th  ed. 


Polloc 

I'-  ss- 

Drew  v.  Nunn    1ST'.)), 4  (J.  1). 
I'.  661  ;    is  I,  .1.  Q.  B.  591. 

(o)   Fairhurst  \.  Liverpool  Adelphi 
Loan  Association  (1854),  9  Ex.  422 
al  p.  129. 

i/<    Valliscr  \.  Gurney  (1887),  19 
Q.    B.    I).   519;    Everett    v.   Vaxton 


(1891),  65  L.  T.  383;  Braunstein  v. 
Lewis  (1891),  65  L.  T.  449. 

v  Scott  v.  Morley  (1888),  20  Q. 
B.  ]).  120.  See  &\m  Hilly.  Cooper 
(1893),  2  Q.  B.  85. 

(/■)   In  re  Shakespeare,  Ik-akin  v. 
Lakin  (1885),  :;o  ('.  I).  169. 

is)  56  k  57  Viet.  c.  63. 
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(b)  shall  bind  all  separate  property  which  she  may  at 

that  time  or  thereafter  be  possessed  of  or  entitled 
to  ;  and 

(c)  shall  also  be  enforceable  by  process  of  law  against 

all  property  which  she  may  thereafter  while  dis- 
covert be  possessed  of  or  entitled  to  ; 
Provided  that  nothing  in  this  section  contained  shall  render 
available  to  satisfy  any  liability  or  obligation  arising  out 
of  such  contract,  any  separate  property  which  at  that 
time  or  thereafter  she  is  restrained  from  anticipating." 

Sect.  2  enacts,  "  In  any  action  or  proceeding  now  or 
hereafter  instituted  by  a  woman  or  by  a  next  friend  on 
her  behalf,  the  Court  before  which  such  action  or  pro- 
ceeding is  pending  shall  have  jurisdiction  by  judgment 
or  order  from  time  to  time  to  order  payment  of  the  costs 
of  the  opposite  party  out  of  property  which  is  subject 
to  a  restraint  on  anticipation,  and  may  enforce  such  pay- 
ment by  the  appointment  of  a  receiver  and  the  sale  of 
the  property  or  otherwise  as  may  be  just." 

The  effect  of  the  Act  is  to  put  a  married  woman  on  a 
par  with  men  and  unmarried  women,  so  far  as  contracting 
powers  are  concerned,  and  she  can  therefore  appoint  an 
agent.  A  married  woman  seems,  however,  still  not  liable 
personally  on  her  contract,  but  only  to  the  extent  of  her 
property  (t). 

By  the  Divorce  and  Matrimonial   Causes  Act  she  is  Divorce  or 
restored  to  the  position  of  a  non-married  woman  if  she  Jation  enable" 
has  been  divorced,  judicially  separated,  or  has  obtained  a  a  married 

. .  ,  .  woman  to  be 

protection  order  (u).  a  principal. 

Under  the  40th  section  of  the  Conveyancing  Act,  1881, 
a  married  woman,  whether  an  infant  or  not,  can  appoint 
by  deed  an  agent  to  execute  a  deed  or  do  any  other  act 
she  could  do  herself  (,/■) . 

There  is,  however,  one  position  in  which  both  married  Married     , 

■*■  -woman  can  be 

(t)  Scott    v.   Morley    (1888),    20  («)  20  &  21  Vict.  c.  85.  executor. 

Q.  B.  D.  120.  [x)  44  &  45  Vict.  c.  41. 


14 


PKINCIPAL    AND    AGENT. 


Aliens  or  con- 
victs. 


Who  may  be 

ut. 


women  and  infants  can  act  as  principals,  which  seems  of 
somewhat  an  exceptional  nature:  they  can  both  be  execu- 
tors ;  but  a  married  woman  is  only  personally  liable  to 
the  extent  of  her  separate  property,  and  an  infant  would 
not  seem  to  be  liable  at  all  personally  (//).  An  executor  is, 
however,  not  a  real  exception,  since  there  he  is  "a  person 
put  in  the  stead  of  the  deceased  person,  and  acting  in  a 
semi-representative  capacity,"  and  not  in  his  own  right. 
Aliens  are  under  no  disability,  and  can  therefore  be 
principals.  Convicts,  however,  cannot,  as  they  are  unable 
to  contract,  except  while  at  liberty,  lawfully  (z) . 

In  considering  who  may  be  an  agent  a  different  set  of 
considerations  arise.  As  the  contract  of  the  agent  is  not 
his  contract  but  that  of  the  principal,  there  is  no  need 
for  his  being  sui  juris,  and  married  women  and  infants 
may  be  agents.  A  lunatic  cannot  be  an  agent,  because, 
as  Story  points  out  (a),  the  exercise  of  a  sound  judgment 
and  discretion  are  required  for  the  exercise  of  the  autho- 
rity, and  are  conditions  precedent  to  its  exercise,  and 
for  the  same  reason  if  the  agent  becomes  a  lunatic,  the 
agency,  it  would  seem,  ij^so  facto  ceases.  If  a  principal, 
however,  had  been  employing  a  person  for  some  time  as 
his  agent  who  then  became  a  lunatic,  and  a  third  party 
contracting  with  the  agent  did  not  know  of  his  lunacy, 
on  the  principle  of  Motion  v.  Camroux  (b)  the  contract 
made  by  the  lunatic  agent  probably  would  not  be  void, 
but  only  voidable.  Sir  William  Anson  lays  it  down 
broadly  that  anyone  may  be  an  agent  (c),  and  this 
seems  true  so  far  that  the  law  requires  no  legal  capacity 
for  contracting.  If,  however,  a  person  takes  up  a 
position  inconsistent  with  his  being  agent  the  contract 
will  not  be  enforced  against  the  principal  (d) ;  and  the 


y    Eindmarshy.  Southg ate  (1827), 
';  Rue.  324. 

(z)  '.v.',  &  3  l  Vict.  c.  23. 

[a)  Sect.  1ST. 

(/')  (1849),  I  Ex.  17. 


(c)  Alison  on  Contracts,  p.  327, 
6th  ed. 

{d)  Shipway  v.  Broadivood  (1S99), 
1  Q.  ]i.  3(39  ;  Panama  and  South 
Pacific  Tel.  Co.  v.  India  Rubber,  %c. 
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agent  will  not  be  allowed  commission  as  being  in  the 
position  of  agent  (e).  This  branch  of  the  subject  will  be 
dealt  with  under  the  head  of  the  duties  of  an  agent  (/). 

From  what  has  been  said  in  dealing  with  the  definition  Personal  dis- 
of  an  agent  (p.  4),  it  is  clear  that  though  a  man  may  not  act  as  agent. 
be  disqualified  from  acting  as  an  agent  generally,  he 
may  be  absolutely  unable  to  act  as  agent  in  a  particular 
case.  Thus  if  he  owns  Blackacre  he  cannot  act  as  agent 
to  another  in  negotiating  the  purchase  of  it ;  for  agency 
implies  a  third  party  (7).  There  is  another  way  in  which 
an  absolute  disqualification  to  act  as  agent  may  arise. 
A  person  may  have  already  been  appointed  as  an  agent 
to  sell  something  at  the  best  price,  and  another  person 
may  wish  to  appoint  him  agent  to  buy  the  particular 
subject  as  cheap  as  possible  and  at  the  best  time  for  so 
doing.  In  such  a  case,  if  the  agent  for  No.  1  attempted 
to  act  for  No.  2,  he  would  be  committing  an  absolute 
fraud  on  both  parties  (h). 

There  is,  however,  no  objection  to  a  person  acting  as 
agent  for  two  parties  to  a  contract  where  their  interests 
are  not  in  conflict,  or  where  no  discretion  is  given  to 
him.  In  other  words,  where  the  agent's  duties  to  either 
or  both  are  merely  ministerial  (as  where  an  auctioneer 
sells  for  the  seller  and  signs  the  memorandum  of  sale 
for  the  purchaser),  there  the  agent  may  act  for  both 
parties. 

Where  a  person  has  assumed  to  act  as  agent  when  he 
has  a  contrary  interest  to  that  of  his  principal,  the  con- 
tract made  by  him  is  voidable  at  the  principal's  option ; 
and  even  if  the  latter  adopts  it  he  is  not  liable  to  pay  the 
agent  for  his  services  (i).    Where  an  agent  has  an  interest 

Works  Co.  (1879),  10  Ch.  515  ;  and  L.  K.  7  H.  L.  802. 

see  Harrington  v.  Victoria  Bock  Co.  {It)  See  Storv,  sect.  31,  and  Panama 

(1878),  3  Q.  B.  D.  549.  ami  South  Pacific  Tel.  Co.  v.  India 

[e)  Salomons  v.  Pender  (1865\  3  Rubber,  §c.    Works    Co.    (1879),    10 

H.  &  C.  639.  Ch.  515. 

(/)  Infra.     See  Duties  of  Agent.  ((')  Salomons  v.  Pender  (1805),   3 

Q)  Robinson    v.    Mollett    (1874),  H.  &  C.  639. 
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Agencies 
which  r<  quire 

ial 
qualification. 


in  the  subject  matter  of  the  agency,  it  is  his  duty  to 
make  a  full  disclosure  of  the  exact  nature  of  his  interest, 
and  the  onus  is  on  him  to  prove  he  has  done  so  (k). 
"While  he  is  agent  he  will  not  be  allowed  to  act  contrary 
to  his  principal's  interests.  Thus  a  solicitor  who,  as 
administrator  of  an  insolvent  estate,  could  have  paid  in 
full  a  debt  owed  to  himself  out  of  the  estate  in  preference  to 
the  other  debts,  was  not  allowed  to  do  so,  because  he  acted 
as  solicitor  for  a  creditor  of  the  estate  in  an  administra- 
tion, who  wanted  the  estate  divided  equally  among  the 
creditors  (/).  Lord  Cairns,  in  Parker  v.  McKenna  (m),  laid 
down  the  rule  as  follows  :  "No  man  can  in  this  Court 
acting  as  agent  be  allowed  to  put  himself  in  a  posi- 
tion in  which  his  interest  and  duty  will  be  in  conflict. 
.  .  .  All  that  the  Court  has  to  do  is  to  examine 
whether  a  profit  has  been  made  by  an  agent  without 
the  knowledge  of  his  principal  in  the  course  of  the 
execution  of  his  agency."  There  directors,  who  had 
allotted  to  a  nominee  shares  of  the  company,  and  then 
bought  them  from  him  and  re-sold  them  at  a  profit, 
were  held  bound  to  account  for  such  profit. 

There  are,  however,  some  few  exceptions  to  the  general 
rule  that  anyone  may  be  an  agent.  Only  persons  autho- 
rized to  act  under  written  authority  of  the  County  Court 
judge  can  act  as  agents  for  levying  distress  (»).  An 
infant  cannot  be  an  attorney  to  prosecute  a  suit  (o)  ;  nor 
can  a  married  woman,  probably  since  it  has  been  con- 
sidered that  she  is  only  capable  of  being  sued  in  matters 
relating  to  herself  personally  (p).  A  man  may  also  have 
made  himself  incapable  of  acting  as  agent  for  a  certain 
person  by  his  position  with  respect  to  the  subject-matter  : 

(/■)  Dunm  \.  English  (1874),  L.R. 
18  Eq.  524. 

In  re  Birt,  Birtx.  Burt  (1882), 
1     l>.  'in  i  ;    U'nl.,  ,is  x.  Townsend 
(1830  ,    i     |;,IS.     &     Mylne,    361  : 
solicitor  ao1  allowed  to  acquire  lieu. 
(1874),  ]()  Ch.  %. 


(n)  Distress  Amendment  Act,  18S8 
(51  &  52  Vict.  c.  21),  s.  7. 

(o)  Heart-  v.  GreenbomJc  (1749),  3 
Atk.  695,  at  p.  71<>. 

{p)  TJiynne  v.  St.  Maur  (1SS7), 
34  Ch.  D.  465. 
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as,  for  instance,  a  man  cannot  sign  a  contract  as  agent 
for  one  party  if  he  himself  is  the  other  party  (q)  ;  for 
one  of  the  parties  cannot  be  agent  of  the  other  for  the 
purpose  of  signing  the  contract. 

Although  anyone  may  act  as  agent,  yet  there  are  a 
number  of  agencies  in  which  a  man  cannot  act  unless 
specially  qualified  :  as,  for  instance,  a  solicitor  or  stock- 
broker; and  in  others,  he  must  have  taken  out  a  special 
licence  of  some  kind.     No  person  is  allowed  to  act  as 
solicitor  unless  he  has  been  admitted  and  enrolled  a 
solicitor  (/),  and  anyone  doing  so  is  guilty  of  an  indict- 
able offence  (s),  and  of  contempt  of  Court,  and  liable  to 
a  fine  of  50/.  for  every  such  offence  (0-     Not  only  is  he 
incapable  of  recovering  any  fees  or  disbursements,  but  a 
person  employing  such  an  uncertificated  person  is  unable 
to  recover  any  costs  or  disbursements  which  the  other 
side  would  otherwise  have  to  pay  him  (u).     So  a  stock- 
broker if  he  is  not  licensed  cannot  recover  his  commission 
for  acting  relating  to  the   sale  or  purchase  of  shares, 
though  he  is  entitled  to  be  paid  what  he  has  paid  in 
respect  of  them  (x) . 

Sometimes  questions  of  fact  arise  as  to  whose  agent  a  Question  may 
person  was,  as  in  Gibbons  v.  Proctor  (if),  where  the  whole  ™agent's°prm° 
question  as  to  whether  the  plaintiff  was  entitled  to  a  cipal. 
reward  depended  on  whether  the  persons  to  whom  he 
gave  certain  information  were  his  agents  to  give  informa- 
tion to  the  defendant,  or  agents  of   the  defendant   to 
receive  information.     If  they  were  the  plaintiff's  agents, 
then  the  information  had  been  given  after  the  offer  of  a 
reward.     If  they  were  the  agents  of  the  defendant,  then 
it  had  been  given  before  the  offer,  and  he  was  not  entitled 

(q)   Wright  v.  Dannah  (1813),  3  (u)  Fowlerv.  Monmouthshire  Canal 

Camp.    203  ;    Sharman    v.    Brandt  Co.  (1879),  4  Q.  B.  D.  334. 

(1871),  L.  E.  6  Q.  13.  720.  (x)  Smith     v.    Undo    (1858),    5 

[>■)  6  &  7  Vict.  c.  73,  s.  2.  C.  B.  N.  S.  587  ;  Pidrjeonx.  Burslem 

(*)  R.    v.   Buchannan    (1846),   8  (1849),  18  L.  J.  Ex.  193. 

Q.  B.  883.  [>j)  (1891),  64  L.  T.  594. 

(t)  23  &  24  Vict.  c.  127,  s.  26. 

W.  C 
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to  claim  under  it,  as  he  had  done  nothing  in  consequence 
of  the  offer.  The  fact  that  the  commission  is  paid  by 
the  third  party  to  the  agent,  as  when  underwriters  give 
the  agent  a  commission  on  premiums,  does  not  make 
him  their  agent  (z). 

(z)  Bancroft  v.  Sealh  (1900),  5  Com.  Cas.  110. 
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CHAPTER  III. 

JOINT    PRINCIPALS    AND    JOINT    AGENTS. 


Joint  Principals. 

In  some  cases  there  are  two  or  more  principals,  and 
questions  arise  as  to  their  mutual  liabilities  and  rights 
against  one  another  and  the  authority  of  the  agent  who 
has  several  principals. 

The   principals  may   be  partners.    In  this   case    the  Rule  where 

r  x  .  the  joint 

principals  have  entered  into  a  contract  between  one  principals  are 
another  to  share  losses  and  profits,  and  have  made  each  ^cha^f  r 
one  the  general  agent  of  the  other  for  the  purpose  of  the  others. 
the  partnership.  The  Privy  Council,  in  The  Bank  of 
Australasia  v.  Breillat  (a),  adopted  Mr.  Justice  Story's 
statement  of  their  position,  which  is  as  follows  :  "  Every 
partner  is,  in  the  contemplation  of  law7,  the  general  and 
accredited  agent  of  the  partnership ;  or,  as  it  is  some- 
times expressed,  each  partner  is  2)r<eP0S^ns  negotiis 
societatis,  and  may  consequently  bind  all  the  other 
partners  by  his  acts  in  all  matters  which  are  within 
the  scope  of  the  partnership.  Hence,  if  the  partner- 
ship be  of  a  general  commercial  nature,  he  may  pledge 
or  sell  the  partnership  property ;  he  may  buy  goods 
on  account  of  the  partnership  ;  he  may  borrow  money, 
contract  debts,  and  pay  debts  on  account  of  the 
partnership ;  he  may  draw,  make,  sign  and  indorse, 
accept,  transfer,  negotiate,  and  procure  to  be  discounted 
promissory  notes,  bills  of  exchange,  cheques,  and  other 

(a)  Bank  of  Australasia  v.  Breillat  (1847),  6  Moore,  P.  C.  152,  at  p.  193. 

c  2 


co-owners  have 

nili  }•  8(  . 
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negotiable   paper  in  the  name  and  on  account  of  the 

partnership  "  (h). 

Rule  where  In  such  a  case  it  may  generally  be  laid  down  that  if 

the  joint  the  principals  have  a  several  and  distinct  interest  no  one 

^partners,      of  them  can  ordinarily  appoint  an  agent  for  all  the  others 

totinefpro-8  a  without  the  assent  and  concurrence  of  all  of  them  (c)  ; 

pei  ty  or  am\  this  statement  might  be  extended  by  saying  that  no 

one  of  them  can  without  being  given  authority  appoint 

an  agent  for  any  of  the  others  (d).     To  make  persons 

joint  principals  they  must  agree  to  appoint  either  one  of 

themselves  or  an  outsider  their  agent. 

What  rights  As  either  land  or  chattels  may  be  owned  in  common  (e), 

it  is  necessary  to  consider  for  the  purpose  of  agency  the 

position  of  joint  owners  inter  se,  for  each  co-owner  can  only 

delegate  to  an  agent  such  rights  as  he  himself  may  have. 

Roman  law.  In  Roman   law  co-owners    were   not   owners  of   any 

particular  part  of  a  material  thing,   but  each  had  the 

ownership    of    the  whole    corpus    as    undivided    for    a 

portion  (/'),  and  none  of  the  co-owners  could  legally  do 

anything  against  the  will  of  the  other.    Therefore  it  is 

clear  that  he  [the   co-proprietor]  possesses  a  right  of 

forbiddal ;    for  it  is    a   recognized  rule  of   law  that  in 

equal   circumstances   the  position   prevails   of   the  one 

that  forbids  (g). 

English  law.         it  is  immaterial,  so  far  as  their  rights  of  enjoyment 

in  English  law  of  the  common   property  is  concerned, 

whether  they  are  joint  tenants  or  tenants  in  common, 

for   they  have  in  both   cases    got  unity  of  possession. 

Where   the   property  owned    in   common  is   a   chattel, 

(ti)  Story   mi    Partnership,    sect.  Kennedy  v.  Be  Trafford  (1897).  Ap. 

L24,  and  see  sect.  125.  Cas.    180:    co-creditors:    Steeds   v. 

(c)  Story  on  Agency,  sect.  38.  Steeds  (1889),  22  Q.  B.  D.  537  ;  joint 

As  to  part  owners  of  ships,  see  depositors:     Innes     v.      Stephenson 

Buxton  v.  Snee  (1748),   1   Yes.  Sen.  (1831),  1  Moo.  &  It.  145  ;  joint  mort- 

154;   BaumwoU  Manufactur,  §c.  \.  gagees  :   Luke  v.  South    Kensington 

Gilchrist  (1892),  1  Q.  1).  253;  The  Hotel  Co.  (1879).  11  C.  D.  121. 

Vindobola  (1889),  14  P.  I).  50,  60  (e)  Bac.  Ab„  Joint  Tenants  (c). 

L.T.657;  tenants  in  common  :Zeia  h  (/)  Tip.  I).  13.  6.  5.  15. 

v.  Dickeson  (1884),  15  Q.  B.  D.  60;  (rj)  D.  10.  3.  28. 
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there  is  no  remedy  if  one  of  the  co-owners  takes  sole 
possession  of  the  thing;  provided  he  does  not  destroy 
it  (h).  All  that  the  other  co-owner  can  do  is  to  re-seize 
it  when  he  gets  a  chance.  Therefore  each  can  use  it 
without  the  other's  exercising  any  right  of  forbiddal  as 
in  Koman  law.  If  land  is  held  in  common,  then  if 
one  of  the  owners  is  ousted  from  possession  he  has  a 
right  of  action  (/).  If  a  joint  tenant  takes  more  than 
his  share,  the  other  has  a  right  to  an  account  under 
the  statute  4  Anne  c.  18,  s.  27.  Each  joint  tenant  may 
lease  his  own  share  to  whomsoever  he  wills  (/r),  and  the 
tenant  of  each  can  do  any  act  by  permission  of  his 
landlord  which  is  right  in  itself.  For  a  tenant  in 
common  may  do  any  act  which  is  right  in  itself  and 
which  does  not  destroy  the  benefit  of  the  other  tenant  in 
common  of  the  property,  and  no  action  will  lie  for  so 
doing,  because  such  other  part  owner  can  follow  the 
property  so  long  as  it  is  in  existence  and  not  destroyed. 
So  it  was  held  a  tenant  in  common  could  lease  the  grass  (/) 
or  the  coal  (m).  Joint  owners  and  joint  tenants  are  not 
agents  of  one  another  as  such ;  thus  if  one  collects  all 
the  rents  of  property,  he  does  so  of  his  own  right,  subject 
to  accounting  to  the  other  for  his  share  (n).  and  one  is  not 
therefore  liable  to  repay  the  other  if  the  latter  expends 
money  on  their  joint  property  (o).  An  assignment  of  their 
shares  of  a  chattel  by  some  part  owners,  and  purporting 
at  the  same  time  to  assign  the  whole  for  the  same  reason 
does  not  bind  a  part  owner,  who  is  not  a  party  to  the 
assignment  (p). 

(/<)  Litt.  323  ;  Co.  Litt.  200  a,  b  ;  (»)  Kennedy  v.  Be  Trafford  (1897), 

Barnardson   v.    Chapman   (1714),  4  Ap.  Gas.  ISO. 

East,  121  ;  Harper  v.  Godsell  (1870),  (o)  Leigh  v.  JDicJceson  (1884;,  15 

L.  R.  5  Q.  B.  422.  Q.   B.   1).   60.     A  joint  demise  is, 

(i)  Bac.  Abrid.,  Joint  Tenants,  L.  however,  terminated  by  notice  to  quit 

(/<■)  Jacobs  v.  Seward  (1872),  L.  E.  given   by   one,   because    the    tenant 

-5  H.  L.  464.  holds  the  whole  of  all.    Doe.  d.  Aslin 

(I)  Jacobs  v.  Seward,  ubi  supra,  v.  Summersett  (1830),  1  B.  &  A.  135. 

(m)  Job  v.  1'otton  (1875),  20  Eq.  (p)  Harper    v.     Godsell     (1870), 

S4.  L.  It.  5  Q.  B.  422. 
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Joint  owners 
who  are  trus- 
tees must  act 
together. 


Public  trusts 
and  charities, 

.   to. 


Rel  tase  oi  debl 

by  one  of  two 

i  ditoi  i. 


Possession  by  one  of  several  joint  owners  is  not  pos- 
session by  such  as  are  out  of  possession  so  as  to  avoid 
the  effect  of  the  Prescription  Act  (q). 

As  we  have  seen,  no  joint  owner  can  bind  another  ;  if 
therefore  any  one  is  desirous  of  binding  the  whole  or 
securing  a  right  against  all,  they  must  all  join  when  they 
become  joint  principals.  So  where  two  of  three  joint 
mortgagees  consented  to  an  arrangement  by  which  they 
accepted  a  composition,  and  agreed  not  to  foreclose,  and 
the  third  refused  to  do  so  and  brought  a  foreclosure  action, 
the  Court  held  that  as  the  mortgagees  were  not  beneficially 
interested  in  the  money,  that  the  beneficiaries  were  only 
bound  by  the  act  of  all,  and  the  composition  deed  was 
held  not  binding  on  them  and  decreed  foreclosure  (r). 
Similarly  payment  to  one  of  two  joint  owner  trustees  was 
held  not  to  bind  the  other  (s). 

If  a  right  of  action  is  released  by  one  of  two  joint 
owners  or  creditors  who  is  a  trustee  (/),  or  has  no  bene- 
ficial interest,  the  Court  would  set  aside  the  release  («). 
Where  two  or  more  persons  pay  money  into  a  bank  in 
their  joint  names,  it  cannot  be  withdrawn  except  on  the 
signature  of  all  (v). 

There  is  a  different  rule  as  to  public  trusts,  where  a 
majority  can  bind  the  minority  (x),  and  charity  trustees 
have  the  same  power  by  statute  (y). 

A.t  common  law,  on  account  of  the  necessity  in  the  case 
of  a  debt  of  all  the  joint  creditors  joining  as  plaintiffs  in 
a  common  law  action,  a  release  from  one  was  a  good  dis- 
charge as  against  all(^),  but  this  doctrine  did  not  apply 
in  equity,  and  since  the  Judicature  Acts  is  obsolete,  so 

v    3  &    1    Will.   IV.  c.  7,  ss.   12 
mid  L3. 

(»•)   Luke  v.  South  Kensington  Hotel 
Co.  lis;-.!),  ii  c.  I).  L21. 

Let    v.  Sankey  (1873).   1,.  It. 
1".  Eq.  204. 

t    Manning    v.    Cox    (1823),    7 

M 61  7. 

Innell  v.   Newman   (1821),    1 


B.  & :  Al.  H9.  See  also  Rawstorne  v. 
Gandell  (1846),  15  M.  &  W.  304. 

(/•)  Lines  v.  Stephenson  (1S31), 
1  Moo.  &  11.  145. 

(.r)  Wilkinson  v.  Malin  (1832),  2 
Tyr.  .344. 

(//)  32  &  .33  Vict.  c.  110.  s.  \2. 

(z)  Wallace  v.  Kehall  (1840),  7 
M.  &  W.  2(54. 
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that  if  a  release  is  given  by  one,  it  operates  at  the  outside 
as  a  release  of  his  beneficial  interest,  if  an}7.  Joint  creditors 
are  regarded  as  tenants  in  common  of  the  joint  debt,  and 
each  meaning  to  lend  his  own  property  and  to  take  back 
his  own  (a). 

Similarly  it  has  also  been  held  that  co-owners  of  a  Co-owners 
ship  are  not  as  such  partners  ;  if  one  of  them  therefore  ot  ps" 
orders  repairs  to  it  without  authority,  he  has  no  lien  on 
the  other  co-owners'  shares  for  the  money  expended, 
though  it  has  been  expended  for  their  common  benefit. 
The  co-owners  can  only  be  liable  by  the  constitution  of 
an  agency,  and  there  is  none  from  the  bare  fact  of 
co-ownership  (c).  The  mere  fact  of  a  man's  being  part 
owner  neither  gives  his  co-owner  nor  the  captain  of  the 
ship  authority  to  pledge  his  credit  even  for  necessary 
repairs  (d).  In  the  case  of  The  Vindobola  (e),  LordEsher 
said,  "Each  co-owner  although  he  is  a  co-owner  in  the 
property  of  the  ship,  has  a  perfectly  independent  property. 
He  is  as  independent  as  any  stranger  could  be  of  the 
others,  therefore  you  must  get  authority  from  him  or  the 
person  who  is  said  to  be  his  agent." 

The  ship's  husband  is  very  often  one  of  the  co-owners,  Ship's 
and  Lord  Esher,  in  answer  to  a  suggestion  that  the  ship's  aus  an  " 
husband  was  as  such  held  out  to  the  world  as  agent  for 
all,  said,  "  What  is  his  relation  to  his  brother  co-owners  ? 
Nothing  more  nor  less  than  this,  that  he  is  agent  of 
each  of  them  who  has  authorized  him  to  act  "  (/).  It  has 
been  held  that  a  ship's  husband  has  not  as  such  authority 
to  pledge  his  emplo}Ters'  credit  for  the  expenses  of  a  law 
suit  (g). 

(a)  Steeih    v.     Steeds    (1889),    22  657,  at  p.  660,  2ud  column. 

Q.  B.  I).  oliT.  (/)   The    Vindobola,    ubi    supra. 

{c)  Buxton  v.  Snee  (1748),  1  Ves.  See  also  Frazer  v.  Cuthbertson  (1880), 

Sen.  154;  Robinson  wGlcadoic  (1835),  6  Q.  B.  D.  93;  see  also  Baumicoll 

2  Bing.  X.  C.  156.  Manufactur  v.  Gilchrist  (1893),  Ap. 

{(/)  Brodie  v.  Howard  (1855),    17  Cas.  8. 

C.  B.  109  ;  Chappell  v.  Bray  (1860),  («/)  Per  Lord  Eldon  in  Campbell  v. 

30  L.  J.  Ex.  24.  Stein  (1818),  6  Dow,  116,  at  p.  135. 

(<■)   The  Vindobola  (1889),  60  L.  T. 
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Remedy  of  co- 
owners  of  ship 
where  they 
cannot  agree 
as  to  its  use. 

Account. 


Rule  where 
the  interest  is 
not  distinct. 


A  co-owner  is  not  liable  as  such  for  the  insurance  of  a 
ship,  unless  he  has  given  express  authority  for  it  (//). 
nor  for  the  expenses  of  a  law  suit  (////).  If  co-owners 
depute  to  a  managing  owner  the  power  to  manage  a  ship, 
they  give  him  authority  to  get  her  repaired  for  the 
ordinary  proper  purposes  of  performing  her  engagements 
in  the  course  of  her  employ  (i). 

Where  ships  are  concerned,  and  the  part  owners  cannot 
agree  as  to  their  use,  the  Admiralty  Courts  compel  the 
owners  of  the  shares  who  wish  to  have  the  ship  used  to 
give  security  to  the  others  for  its  safe  return  (6). 

As  their  interests  are  distinct,  each  part  owner  is 
entitled  to  a  separate  account,  and  is  entitled  to  sue 
separately  for  it  (/r) . 

Where  persons  are  engaged  in  a  common  enterprise, 
and  are  jointly  interested  in  the  result,  then  each  is 
regarded  as  acting  as  the  agent  for  the  other,  and  they 
are  all  liable  for  the  acts  of  the  others  in  furtherance  of 
that  enterprise  (I).  But  the  authority  of  such  persons 
to  act  for  one  another  is  much  more  limited  than  in  a 
partnership ;  thus  it  was  held  that  one  co-adventurer  in 
a  mine  cannot  pledge  the  others  for  a  loan  of  money, 
though,  if  they  allowed  him  the  management  of  it,  his 
co-adventurers  might  be  bound  for  necessary  manage- 
ment expenses  (w).  Co-adventurers'  authority  seems 
simply  confined  to  such  acts  as  are  absolutely  necessary 
to  carry  out  the  joint  undertaking.  Thus  the  stewards  of 
a  Jubilee  fete  were  held  responsible  for  the  goods  one  of 
their  number,  as  manager,  ordered  («)  ;  and  a  similar 


(//)  French  v.  Backhouse  (1771),  5 
Bur.  2727. 

hh)  The  Bellcairn  (188G),  5 
Asp.  (N.S.)  582. 

{>)  Tht  Huntsman  (1894),  P.  214. 

(b)  Abbott,  Merchant  Ships,  13th 
ed.  p.  88. 

(/•)  Owstonv.  0j7fe(1811),13East, 
538. 


(0  Pilot  v.  Graze  (1888),  52  J.  P. 
311,  managers  of  a  sport's  meeting  : 
Hebbert  v.  K.  A.  Silver  (1892),  8 
Times,  234. 

{in)  Bicketts  V.  Bennett  (1847),  4 
C.  B.686  ;  Tredwen  \.  Bourne  (\%m, 
6M.  &  W.  461. 

(n)  Pilot  v.  Craze,  ubi  supra. 
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result  happened  in  the  case  of  the  gentlemen  who  went 

on  the  committee  of  the  Irish  Exhibition  (o). 

To  create  even  this  limited  agency  there  must  in  fact   Mus*  be 
.  .  •  Tp  i  common  enter- 

have  been  a  common    enterprise.       it  several    persons  piise. 

want  something,  and  one  of  them  buys  it  and  agrees 

to  let  the  others  have  part,  they  are  not  liable  to  his 

vendor  (p).     Nor  is  a  person  liable  for  the  act  of  others  if 

he  employs  a  person  in  common  with  others  to  buy  goods 

or  property  which  is  to  be  divided  up  in  definite  shares, 

for  there  is  no  agreement  to  share  profits  or  loss,  and  the 

joint  purchase  of  itself  implies  no  undertaking  by  one  to 

advance  money  to  the  others,  or  to  share  profit  and  loss(g). 

The  mere  fact  of  a  person  allowing  his  name  to  be  put   Provisional 

-,  tp  •    •         i  -j  j  j.      committee. 

down  as  a  member  of  a  provisional  committee  is  not  suf- 
ficient to  make  him  liable  for  its  acts.  Such  a  permission 
amounts  to  no  more  than  a  representation  that  the  person 
giving  it  will  act  with  the  other  persons  appointed,  or  to 
be  appointed,  for  the  purpose  of  carrying  out  the  particular 
scheme,  and  does  not  per  se  involve  any  liability  (;•). 

Membership  of  the  committee  of  a  club  does  not  make  Managing 
one  liable  as  such  for  the  acts  of  the  other  members  of  comml 
the  committee  when  one  is  not  present.  Thus,  where 
the  defendant  was  a  member  of  the  managing  committee, 
and  the  goods  supplied  by  the  plaintiff  were  ordered 
by  a  sub-committee,  he  was  held  not  liable,  although 
lie  was  present  when  the  sub-committee  was  appointed  (s). 
There  must  be  some  evidence  that  the  member  sued  was 
responsible  for  the  act  personally  or  acquiesced  in  it  (f). 


(o)  Collingridge  v.  Gladstone(189Q), 
7  Times,  61.  See  also  the  Mogul 
Albert  Hull  Corp.  v.  Winchilsea 
(1891),  7  Times  362. 

(p)  Coope  v.  Eyre  (1788),  1 II.  Bl. 
37. 

Per  Lord  Mansfield  iu  Sdare 
-v.  Dawes  [1780),  1  Doug-las,  371: 
Graa  v.  Smith    1771  .  2  Bl.  99S. 

{>■)  Ttcynell  \.  Lewis  (1846),  15 
1L  &  W.  517. 


(#)  Draper  v.  Earl  Man  vt  rs  (1892), 
9  Times,  73.  See  also  (1886)  Overton 
v.  Sewitt,  3  Times,  246. 

(t)  Toddy.  Emly  (1841),  8  M.  &W". 
505;  Pink  v.  Scudamore  1831),  5 
Car.  i*c  P.  71:  Luckombe  v.  Ashton 
(ls62),  2  F.  &  F.  705  ;  Stamjield  v. 
Rideout  (1889),  5  Times.  656."  As  to 
the  different  ways  members  may  be 
li;iblt\  -i  e  questions  in  Harperv  .Gran- 
ville-Smith (1891),  7  Times,  284. 
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Members  of  If  the  names  are  circulated  in  a  prospectus  with  other 

committee.  matter,  the  liability  depends  on  the  question  what 
inference  ought  a  reasonable  man  to  draw  from  the 
contents  of  that  paper.  And  if  a  person  allows  himself 
to  be  appointed  a  member  of  a  committee,  hears  their 
arrangements,  attends  meetings,  and  allows  his  name 
to  be  used,  he  renders  himself  liable  for  all  that  the 
secretary  or  the  committee  do  in  pursuance  of  the  pur- 
poses of  the  committee  ;  and  to  any  one  who  contracts 
with  the  secretary  or  committee  on  the  faith  of  his 
name  among  others,  and  looking  to  the  committee  for 
payment  and  not  possible  funds  («)•  In  Real  ami 
Personal  Advance  Co.  v.  Phalempin,  it  was  held  that 
the  presumption  is  that  a  person  contracting  with  such 
a  committee  has  contracted  on  the  terms  that  the  members 
of  it  are  to  be  personally  liable  unless  there  is  something 
in  the  agreement  to  rebut  this  presumption  (x). 
iiij.Noi  ,oi„t  If  severaj  principals  make  one  contract  without 
owners  to  sue     apportioning  their  several  interests  the  contract  is  joint 

i  1 1 1    ■  1 1 1 1 1 

liability  to  aml  tne.Y  must  sue  jointly  (#).  Each  of  several  co- 
owners  of  a  thing  can  only  sell  or  authorize  the  sale 
of  his  own  interest  in  that  thing,  yet  all  the  co-owners 
of  a  thing  may  combine  and  sell  or  authorize  the  sale 
of  the  whole  thing.  If  they  do  this,  the  authority  they 
confer  is  one  authority  given  by  them  all  collectively, 
and  not  several  authorities  given  by  them  separately 
to  sell  their  separate  shares.  In  such  a  case  they  are 
all  jointly  liable  for  the  commission  to  the  agent  (z), 
and  so,  on  the  other  hand,  where  the  owners  of  a  ship 
in  several  shares  jointly  employed  a  broker  to  sell  it,  it 
was  held  that  they  must  all  join  to  sue  the  broker 
for   the  purchase-money  (a).       Where,   however,    their 

(«)   Bailey  v.  Macaulay  (1849),  13       (1851),  20  L.  J.  C.  1'    134. 

r      /  *l;'-:"v   l'-..s-,i:    Steele  y-  (-)  Ke,n,    v.    Fenwick   (1876),    1 

Go urlcy  (1887),  3  Times,  772.  C.  P.  D   745 

(•'•)  (1893),  9  Times,  569.  («)'  Satsall  v.  Griffith   (1834),   2 

(//    Jung  v.  Phosphate  C,.  (ISCS).       Cr!  ,V:  M.  679. 
<••   I!-  3C.  1".  L39;   Lucas  v.  Beak 
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separate  interests  are  described  in  the  authority  and 
the  proportions  separately  arranged  for,  each  of  the 
principals  can  sue  and  be  sued  separately  (b). 

In  some  cases  it  may  be  difficult  to  get  all  the  joint 
principals  to  sue  where  the  contract  is  joint,  but  as  the 
rules  of  equity  now  prevail  over  those  of  common  law,  as 
pointed  out  above  on  p.  22,  there  can  be  no  difficulty  in 
making  those  defendants  who  refuse  to  join  as  plaintiffs, 
so  as  to  bring  all  the  parties  before  the  Court. 

A  judgment  against  one  of  several   joint  contractors  Eff1ect  ()t 

•  i  .    .  ,  •  •  judgment 

is  even  without  satisfaction  a  bar  to  an  action  against  against  one  of 

any  other  joint  principal,  otherwise  there  might  be  two  sev2ali'?mt 

judgments  in  existence  for  the  same  debt  or  cause  of 

action,  and  there  would  be  no  way  if  either  were  satisfied 

of  showing  that  it  was  a  satisfaction  of  both.     Again,  if 

after  one  or  more  of  several  ioint  contractors  had  been 

sued,  a  second  action  could  be  brought  against  those  not 

sued  in  the  first  action,  the  defendants  in  the  second 

action  would  have  a  right  to  insist  upon  those  against 

whom   the  first   action  had  been  brought  being  joined, 

and  this  could  not  be  done  because  they  had  been  sued 

already.     The  plaintiff,  therefore,  if  he  were  allowed  to 

proceed  with  a  second  action  would  have  deprived  the 

defendants  of  being  sued  in  the  only  way  they  had  a  right 

to  be  sued  in  (c).     But  the  judgment  to  operate  as  a  bar 

must  have  been  in  respect  of  the  same  cause  of  action(r/). 

Joint  Agents. 

Story  lavs  it  down  as  a  general  rule  of  the  common   The  general 

,  ..  ,  .,.,..  rule  is  tli.it  all 

law    that  where  an  authority  is  given  to  two  or  more  j0ixit  agents 
persons    to    do    an  act,  the    act    is    valid   to   bind    the  "mst  .C0,K'ur  in 

.  .  exercise  ol 

principal   only  when    all  of  them   concur  m  doing  it  ;  the  agency. 
for  the  authority  is  construed  strictly,  and  the  power  is 

(b)  Owston  v.  Ogle  (1811),  13  East.  Ap.  Cas.  504. 
:')38;  Servant,    v.   James  (1829),   10  (rf)    Wegg  Grosser  v.  Evans  (18.95), 

Ji.  &  C.  410.  1  Q.  B.  108. 

(r    Kendall  v.  Hamilton  '1879),  4 
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Authority  of 
joint  agents 

not 
survive. 


When  the 
authority 

d  for  pub- 
fie  purpo  e  ii 

BUI  ■  i   • 


understood  to  be  joint  and  not  several  (dd).  Coke  (e)  says, 
if  A.  makes  letter  of  attorney  to  B.,  C,  and  I).,  conjunctim 
et  divisim  (jointly  and  severally),  to  make  livery.  If  only 
two  make  livery  it  is  void,  because  it  is  neither  con- 
junctim nor  divisim ;  but  if  one  makes  livery  in  one 
parcel  and  another  in  another  parcel  it  is  good.  But  if 
two  make  livery  in  the  presence  of  the  third,  he  not 
saying  anything,  it  seems  good,  on  the  principle  that 
when  a  person  is  present  and  he  allows  a  thing  to  be 
done  by  a  third  party,  the  person  doing  it  is  regarded  as 
acting  only  as  the  instrument  or  tool  of  the  other. 

When  any  of  the  joint  agents  die  the  authority  does  not 
survive  to  the  survivors,  for  Coke  says  (/'),  where  a  naked 
power  (one  not  clothed  with  any  beneficial  interest)  is 
vested  in  two  or  more  nominatim  without  any  reference 
to  an  office  in  its  nature  liable  to  survivorship,  as  an 
executorship  is,  it,  without  doubt,  would  be  a  contradiction 
of  the  general  rule  to  allow  the  power  to  survive.  There- 
fore, when  authority  has  been  given  to  two  or  more  persons 
jointly  to  act  as  agents,  their  acts  are  only  binding  on 
the  principal  when  all  concur.  And  when  a  power  was 
given  jointly  and  severally,  the  older  cases  showed  that 
it  has  to  be  executed  by  one  or  by  all,  unless  the  donor 
of  the  power  clearly  showed  he  intended  the  execution  to 
be  good  if  it  were  executed  by  some  one  of  them ;  as,  for 
instance,  by  using  the  words  "or  any  of  them,"  after 
giving  the  joint  and  several  power. 

Coke  (//)  points  out  there  is  a  difference  as  to  survivor- 
ship between"  authorities  created  by  the  party  for  private 
causes  and  authorities  created  by  the  law  for  the  execution 
of  justice,"  and  gives  as  an  example  a  direction  by  the 
sheriff  to  four  persons  jointly  to  arrest  a  person  which 
could  be  executed  by  two,  because  it  is  for  the  public 


dd)  Sect.  42. 

-  Coke  upon  Littleton,  52(b),  n.  2. 
Si  e  also  Boyd  v.  Durand  (1809),  2 
Taunton,    161  ;    Brown    v.   Andrew 


(1849),,  IS  L.  J.  Q.  B.  153;  Cook  v. 
JFard(1877),  2  ('.  1'.  D.  255. 

(/)   113  a,  n.  2. 

{(/)  Coke  upon  Littleton,  181  b. 


JOINT    PRINCIPALS    AND    JOINT    AGENTS.  29 

benefit  and  should  therefore  be  more  "  favourably 
expounded  than  when  it  is  only  for  private  ;  "  and  this 
distinction  has  been  applied  to  public  bodies  and  public 
powers  generally,  and,  therefore,  a  distress  warrant  which 
was  a  joint  warrant  and  not  a  joint  and  several  one,  was 
held  to  be  well  executed  by  one  of  the  persons  it  was 
addressed  to  (h).  In  the  case  of  public  authorities, 
therefore,  the  common  law  rule  has  been  held  not  to  be 
so  strict  in  several  cases,  and  such  an  authority  can  be 
exercised  by  a  majority.  In  one  of  these  cases,  Attorney- 
General  v.  Davy(i),  the  question  arose  whether  the 
majority  of  a  body  incorporated  by  charter  could  elect  a 
chaplain,  and  it  was  held  they  could  ;  and,  similarly, 
in  Withnell  v.  Garthan  (/,),  where  the  same  question  arose 
as  to  the  appointment  of  a  schoolmaster,  it  was  held  that 
the  majority  could  appoint;  in  King  v.Beeston  (/),  it  was 
decided  that  it  was  not  necessary  that  all  the  church- 
wardens and  overseers  should  concur  in  a  contract  for 
providing  food  for  the  poor. 

A   case  (/»)    came    before   Chief  Justice   E}Te    as   to  A  majority  or 
whether  four  out  of    six  tryers  (inspectors)   of   tanned  J^rrise aioint 
leather,  appointed  under  an  Act  of  Parliament  to  prevent  authority  for  a 
badly  prepared  leather  being  sold  in  the  market,  could 
exercise   the   powers   of    the    Act.      In   his    judgment, 
Chief  Justice  Eyre,  speaking  of  the  general  rule  of  law 
as  to  bodies  of  men  entrusted  with  public  powers,  sa}*s  : 
"I  think  it  is  now  pretty  well  established  that  where  a 
number  of  persons  are  entrusted  with  powers  not  of  mere 
private  confidence,   but   in  some  respects  of  a  general 
nature,  and  all   of  them  are  regularly  assembled,  the 
majority  will  include  the  minority,  and  their  act  will  be 
the  act  of  the  whole."     The  cases  as  to  corporations  go 
farther  :  there  it  is  not  necessary  that  the  whole  body 

(/*)  Lee  v.  Vesey  (1856),  1  II.  &  X.  (I)  King  v.  Beeston  (1790),  3  Terra 

90.  Eep.  592.' 

(/)  (1741),  2  Atk.  212.  (>«)  Grindley  v.  Barker  (1798),  1 

(A)  (1795),  6  Term  Rep.  388.  B.  &  P.  229.  ' 
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should  meet ;  it  is  enough  if  notice  be  given  to  all  the 
members  ;  a  majority,  or  a  lesser  number,  according  as 
the  charter  may  be,  may  meet,  and  when  they  have  met 
they  become  just  as  competent  to  decide  as  if  the  whole 
had  met. 
Directors  of  Directors  of  companies  are  the  agents  of  the  companies 

they  belong  to,  and  are  subject  to  the  same  rule  that 
to  exercise  the  authority  conferred  validly  it  must  be 
exercised  by  all  unless  there  is  something  in  constitution 
of  their  authority  which  allows  them  to  act  by  a  quorum. 
Lord  Lindley,  when  Master  of  the  Eolls,  said:  "  Speak- 
ing generally,  it  is  clear  that  if  a  person  appoints 
six  others  to  be  his  agents  jointly,  he  is  not  bound 
by  the  acts  of  any  five,  four,  three,  two,  or  one 
of  them.  Therefore,  if  the  affairs  of  a  company  are 
entrusted  to  the  management  of  not  less  than  a  fixed 
number  of  directors,  it  is  prima  facie  not  bound  by  the 
acts  of  a  fewer  number"  (//).  For  this  reason  public 
companies  generally  provide  by  their  articles  of  associa- 
tion what  number  of  directors  shall  be  a  quorum  to 
exercise  the  powers,  or  else  it  is  provided  that  the 
company  shall  be  governed  by  Table  A.  in  the  schedule 
to  the  Companies  Act,  1862,  which  provides  for  the 
exercise  of  the  powers  of  directors  by  a  quorum.  Unless, 
however,  there  is  some  provision  for  a  quorum,  acting 
directors  can  only  exercise  their  powers  when  acting 
all  together  (o).  Acts,  however  ostensibly  within  the 
authority  of  the  directors,  are  binding  on  the  company 
if  third  parties  dealing  with  the  directors  have  not 
notice  of  the  irregularity  (p). 

7   ;""'. ''"/'«  The   latest  case   as  to  the  power  of    a   less  number 

authority  i^  ,  ,  .  .    . 

only  valid  if      than  the  whole  of  the  joint  agents  to  bind  the  principal 


I    \l  Cllfl  (| 


>y 


'»'   Lindley  on  Companies,  5th  ed.  v.  The   Tamar,  &c.  11.  Co.  (1867), 

PP.  155,1*6.  L.  R.2Ex.  158.  {         >' 

Lindley  on  Companies,  5th  ed.  (p)   Totterdellv.  Fareham,  §c.  Co. 

p.  299  ;   Re  Vortiiguese  Copper  Mines,  Ltd.  (1866),  L.  R.  1  C.  P.  674. 
Ltd.  (1889),  -12  C.  D.  160;    WArcy 
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is  one  decided  in  1849  (q).  That  was  a  case  where 
the  provisional  committee  of  a  railway  company  delegated 
their  powers  to  a  managing  body  of  eight.  This  was 
done  by  way  of  a  resolution,  which  decided  that  the 
eight  persons  (naming  them)  should  be  the  managing 
committee  for  the  compairy,  and  that  they  should  take 
"  the  most  energetic  measures  to  further  the  interests  " 
of  the  company.  Six  out  of  the  eight  gave  an  order 
to  the  plaintiff,  and  on  the  strength  of  the  order  it 
was  sought  to  make  a  member  of  the  provisional  com- 
mittee liable.  Counsel  for  the  plaintiff  argued  that 
the  execution  by  six  was  a  good  exercise  of  the  autho- 
rity, and  relied  on  the  statement  in  Story  that,  though 
the  common  law  was  so  strict,  yet  it  was  not  inflexible, 
and  admitted  of  a  more  liberal  interpretation  in  favour 
of  trade,  and  also  on  an  underwriting  case  (r),  in  which  a 
shipowner  had  given  authority  to  fifteen  persons  jointly 
and  severally  to  underwrite  policies  of  insurance  for  him, 
where  it  had  been  held  that,  owing  to  the  inconvenience 
of  the  rule  it  would  be  extended  no  further,  and  that  an 
execution  by  four  out  of  the  fifteen  was  sufficient.  Lord 
Denman,  C.J.,  however,  held  that  in  the  absence  of 
evidence  as  to  the  constitution  of  the  railway  company,  an 
authority  given  to  eight  could  not  be  executed  by  six, 
although  it  was  very  probable  that  a  majority  of  the 
managing  committee  was  intended  to  act. 

It  has  been  suggested  that  the  above  rule  does  not  Query,  where 
apply  to  mercantile  agencies.     This  suggestion  rests  on  tomeKantL 
two  cases,  Guthrie  v.  Armstrong  and  God/ret/  v.  Saunders,  agency. 
Chief  Justice  Abbott  in  Guthrie  v.  Armstrong  (s)  decided 
that  the  execution  by  four  of  the  power  of  attorne}^  given 
to  fifteen  was  good ;  and  he  based  his  decision  on  what 
he  held  to  be  the  true  construction  of  the  power  given  by 

(q)  Brown  v.  Andrew  (1849),   13       5  B.  &  Aid.  628. 
Jut.  938.  («)    JJbi  supra, 

(r)   Guthrie  v.  Armstrong  (1822), 
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the  principal  in  that  case,  which,  after  naming  certain 
persons,  constituted  them  "his  true  and  lawful  attornies, 
jointly  and  separately  for  him  and  in  his  name,  to  sign 
and  underwrite  all  such  policies  of  insurance  as  the}', 
his  said  attornies,  or  any  of  them,  should  jointly  and 
separately  think  proper."  Chief  Justice  Wilmot  decided 
in  Godfrey  v.  Saunders  (t),  that  a  person  who  consigned 
goods  to  two  factors  jointly,  by  doing  so  implied  that 
one  could  trust  the  other  to  sell  alone,  though  both  were 
responsible  to  the  consignor.  These  two  cases  are  quoted 
in  text-books  as  showing  that  in  commercial  transactions 
the  strict  common  law  does  not  apply,  are  supposed  to  es- 
tablish a  second  exception  to  the  common  law  rule;  but 
they  seem  slender  authority  for  such  a  proposition. 
Cl«bs.  Members  of  clubs,  although  the  club  is  owned  by  the 

general  body  of  members,  are  not  joint  principals,  nor 
are  the  committee  joint  agents  for  the  club ;  for  a  club 
is  neither  a  partnership  nor  a  corporation  («),  and  is 
a  body  whose  existence  is  not  legally  recognized  (.r). 
Although  a  member  can  be  sued  for  his  subscription,  he 
is  not  liable  to  creditors  of  the  club,  unless  he  personally 
pledged  his  credit  for  goods  supplied.  A  tradesman 
has  therefore  only  the  credit  of  the  person  ordering  to 
rely  on. 

A-'"t  ][M''  In  some  cases,  persons  contracting  apparently  as  joint 

Who  has  no  ,      ,  ,  i      ,■,,.,  ,  ....,, 

principal.  agents  nave  been  held  liable  as  joint  principals,  because 

there  was  no  other  responsible  principal  to  whom  recourse 
could  be  had.  These  were  cases  of  persons  acting  judicially 
in  some  public  official  character,  as  magistrates,  commis- 
sioners, enclosure  commissioners,  overseers,  &c.  As  to 
lliese  cases,  see  the  Chapter  on  the  "Liability  of  Agents 
to  Third  Parties,"  p.  445. 

(t) 1(1768),  3  "Wils.  94,  at  p.  114.  (x)  Crosmnan    v.    Granville     I 

"    {'""i"'J   v-  Sector  (1837),  2      (1884),  77  L.  T.  Newspaper,  48. 
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CHAPTER  IV. 

AGENCY,  HOW  CONSTITUTED MODES  OF  APPOINTMENT. 

The  relationship  of  principal  and  agent  can  be  constituted 
either  expressly  or  by  implication  of  law.  It  is  consti- 
tuted expressly  in  two  ways.  First,  when  there  is  some 
definite  act  appointing  the  agent  as  agent  and  he  con- 
sents to  act  as  such.  Secondly,  agency  is  constituted  by 
some  act  directly  recognizing  a  person  as  agent ;  as  for 
instance  where  the  owner  of  a  share  in  a  ship,  after  she 
has  been  sold  by  the  owners  of  the  other  shares  who  had 
been  acting  as  ship's  husbands,  writes  to  the  purchasers 
and  asks  them  when  they  propose  issuing  their  balance 
sheets,  whether  at  the  end  of  each  voyage  or  at  the 
end  of  every  six  months,  thereby  assuming  that  the 
purchasers  would  act  as  ship's  husband  for  him  (a). 

An  agency  is  constituted  by  implication  of  law  where  Agency,  how 
any  one   has   so    acted   as   from    his   conduct   to   lead  Plication  of' 
another  to  believe  that   he  has  appointed  a  particular  law. 
person  as  his  agent,  and  knows  that  that  ether  person 
is  about  to  act  in  that  behalf ;  then  he  will  be  estopped 
from  disputing  the  agency,   though  in  fact  no  agency 
really  existed  (h). 

As  will  be  seen  from  the  above  statement  of  the  law, 
the  agency  constituted  by  implication  of  law  rests  on  the 
principle  of  estoppel  solely.  When  we  come  to  consider 
the  authority  of  the  agent,  we  shall  find  that  the  extent 
of  his  authority  depends  in  a  large  number  of  cases  on 
this  principle  alone,  and  not  on  any  express  directions 

(«)  Tyneside  Em/hie  JForks  Co.  v.  Leash  (1863),  33  L.  J.  Ch.  155,  at 
Goldsmith  (1S92),  8  Times,  478.  p.  162. 

(b)  Vex  Lord   Cranworth,  Vole  v. 

W.  D 
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given  him  by  the  principal.     A  result  of  this  principle 
is  that  though  a  man  be  estopped  as  between  himself 
and  a  particular  third  party  from  denying  the  agency, 
(for   his    conduct   may   have    induced    such    person    to 
believe  that  there  was  an  agency),  he  is  not  precluded 
from  showing  there  was  no  agency  if  a  dispute  should 
arise  between  himself   and  any   person  whom    he   has 
not  misled  by  his  conduct.     The  burden  of  proof  is  on 
the   person    dealing   with    the    alleged    agent   to   prove 
either  express  agency  or  agency  by  estoppel  (dd). 
The  consent  of       Lord  Cranworth  stated  the  law  as  follows  : — "  Xo  one 
andagenTr^     can  become  the  agent  of  another  except  by  the  will  of 
quired  to  con-    that   other   person.      His    will    may   be   manifested   in 
agency.  writing,  or  orally,  or  simply  by  placing  another  in  a 

situation  in  which,  according  to  the  ordinary  rules  of 
law,  or  perhaps  it  would  be  more  correct  to  say  accord- 
ing to  the  ordinary  usages  of  mankind,  that  other  is 
understood  to  represent  and  act  for  the  person  who 
has  so  placed  him  ;  but  in  every  case  it  is  only  the  will 
of  the  employer  that  an  agency  can  be  created  "(c). 
The  agent  on  his  side  must  have  also  consented  to  be 
agent,  or  have  represented  either  actually  or  by  conduct 
that  he  was  acting  for  the  principal,  against  whom  it  is 
sought  to  establish  an  agency  by  estoppel  (<1),  for  "the 
relation  of  principal  and  agent  requires  the  consensus  of 
both  parties  "(c). 

2?  d*°  The  mle  tliat  a  U]an  was  estoPPed  from  denying  the 

truth  of  what  he  has  represented  by  his  conduct  or 
words  to  be  the  fact  was  thus  laid  down  in  Pickard 
v.  Sears  (f):  "Where  one  by  his  words  or  conduct 
wilfully  causes   another  to  believe  in   the   existence  of 

{dd)  London  General  Omnibus  Co.  109;    Story  on  Agency,  sect.  251a; 

v.  Booth  (1893),  63  L.  J.  Q.  B.  244.  Watson   v.  Swann    1862  ,11   C.  B. 

(<;   Pole  v.  Leash  (1863),  33  L.  J.  X.  S.  756. 
Ch.  155  at  p.  161.  (e)  Markwick      v.     Hardmgham 

{'!)    II  ilson  v.    Tumman  (1S4G),  6  (1880),    15    C.    D.    339,     per   Lord 

f-  *  ,' ;-  L':;,;-   See  also  Case  129  (28  Justice  James,  p.  349. 
&  29  Euz.),  Godbolt's  Reports,  at  p.  (/)   (1837),  6  A.  &  E   469. 
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a  certain  state  of  things,  and  induces  him  to  act  on 
that  belief  or  to  alter  his  own  previous  position,  the 
former  is  concluded  from  averring  against  the  latter 
a  different  state  of  things  as  existing  at  the  same  time." 
By  the  term  "  wilfully,"  as  Baron  Parke  pointed  out  in 
Freeman  v.  Cooke  (//),  "we  must  understand,  if  not  that 
the  party  represents  that  to  be  true  which  he  knows 
to  be  untrue,  at  least  that  he  means  his  representation 
to  be  acted  upon,  and  that  it  is  acted  upon  accordingly; 
and  if,  whatever  a  man's  real  intention  may  be,  he  so 
conducts  himself  that  a  reasonable  man  would  take  the 
representation  to  be  true,  and  believes  that  it  was  meant 
that  he  should  act  upon  it,  and  did  act  upon  it  as  true, 
the  party  making  the  representation  would  be  equally 
precluded  from  contesting  its  truth ;  and  conduct  by 
negligence  or  omission  where  there  is  a  duty  cast  upon 
a  person  by  usage  of  trade  or  otherwise  to  disclose  the 
truth,  may  often  have  the  same  effect." 

There  is  no  necessity  for  any  formal  appointment  of  Modes  of 
an  agent  in  most  cases.     An  agent  can  be  appointed  by  ^ijeu^ucy 
word  of  mouth  or  by  writing,  and  mere  acquiescence  in  constituted 
the  acts  of  a  person  who  assumes  to  act  as  agent  may,  principal, 
by  estoppel,  render  the  principal  liable  to  third  persons 
for  such  person's  acts  (//). 

If  the  agent  has  to  do  anything  by  deed,  his  autho-  Mode  of  execu- 
rity  to  sign  and  seal  the  instrument  must  be  given  by  *j(tJ"  £  ^Lnt~ 
deed  (i).  It  is,  however,  not  necessaiy  to  appoint  an 
agent  by  deed  to  sign  and  seal  a  deed  if  the  principal 
is  present  and  the  act  done  before  him.  This  is 
because  in  such  a  case  the  agent  is  not  really  acting  as 
an  agent ;  but  is  merely  acting  as  the  instrument  by 
which  the  principal  carries  out  his  intentions.  That 
this   is   so  is  clear  when  the  grounds   of   the   decision 

((/)   Freeman    v.    Cooke   (1848),  2       Tern  R.    176;    Berkeley  v.  Hardy 
Ex.  654.  (1826),  5  B.  &  C.  355;  In  re  It'hit- 

(h)  See  Story,  sect.  47.  Icy  Tartness  (1886),  32  C.  D.  337. 

(t)    White    v.    Cuyler    (1795),  6 

d2 


3G  r-KINCTPAL   AND    AGENT. 

of  the  ease  (/.■)  cited  in  support  of  the  exception  are 
examined.  It  was  a  case  in  which  a  father  and  a  son 
(neither  of  whom  was  ahle  to  write)  asked  a  third  party 
to  sign,  seal  and  deliver  an  indenture  of  apprentice- 
ship. Under  such  circumstances  the  Court  held  the  deed 
to  he  that  of  the  father  and  son. 
Statute  of  Certain  contracts  are  by  statute  required  to  he  made 

Frauds-when    .      d    d       d  some  })y  writing.      By  the   1st,  2nd  and 

appointment  J  " 

of  agent  3rd   sections   of    the   Statute    of    Frauds  (/),   leises    for 

deed.beby        more  than  three  years,  or  reserving  a  rent  less  than 

two-thirds  of  the  improved  value,  must  he  in  writing  and 

signed  by  the  parties  or  their  agent  authorized  in  writing. 

By  the  Act  to  amend  the    Law  of    Real    Property   of 

1845(^0,  ^  is  provided  that  such  contracts  shall  "be 

void  at  law  "  unless  made  by  deed,  and  therefore  the 

appointment  of  an  agent  to  make  any  such  contracts 

(under  the  rule  given  above)  must  also  be  by  deed.     It 

has,  however,  been  held  that  a  lease  made  in  writing  not 

under  seal  is  not  void  for  all  purposes,  but  that  the 

words  "void  at  law"  only  make  it  void  as  a  lease,  but 

that  it  is  good  as  an  agreement  for  a  lease,  and  specific 

performance  will   be   granted   of   it   as  such  («).      The 

Courts,  however,  refuse  to  allow  the  statute  to  be  made 

a  means  of   fraud.      So  they  will  not  allow  an   agent 

who  has  complied  with  the  statute,  and  done  the  act 

by  deed  which  the  statute  provides  should  be  so  done, 

to  commit  a  fraud  on  his  principal  bj'  taking  advantage 

of  the  fact  that  his  appointment  was  not  by  deed ;  but 

will  allow  parol  evidence  of  the  agency  to  be  given  as 

between  himself  and  his  principal  to  show  the  true  state 

of  things.      Thus  in  Rochefoucauld  v.  Boustead  (o),  where 

an  agent  had  procured  a  conveyance  in  his  own  name, 

^  (/•)   Ball  v.  Dunsterville  (1791),  4  De  G.  &  J.  559. 

T.  R.  313 ;  King  v.  Longnor  (1833),  (o)  Rochefoucauld     v.     Boustead 

4  15.  &  Adol.  (J47.  (1897),  1  Ch.  196  ;  overruling  Bart- 

(I)  2!)  Car.   I  [.  c.  3.  lett  v.  Pickersgill  (33  G.  II.),  1  Cos, 

(w)  8  &  9  Vict.  c.  106,  s.  :;.  15. 

(«)  Parker   v.   Taswell  (18.38),   2 
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the  Court  of  Appeal  held  that  although  no  mone}r  had 
passed  as  between  him  and  the  principal,  the  principal 
was  entitled  to  a  declaration  that  the  agent  held  as 
trustee  for  him ;  and  in  another  case,  where  an  agent 
entered  into  a  written  agreement  to  purchase  land  on 
behalf  of  his  principal,  it  was  held  no  defence  to  an 
action  for  specific  performance  brought  against  the  vendor 
and  the  agent  that  the  agency  had  only  been  constituted 
by  parol  (p). 

Sect.  4  of  the  Statute  of  Frauds  provides  that  no 
action  shall  be  brought  upon  the  contracts  mentioned 
therein  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  thereof,  shall  be 
in  writing  and  signed  by  the  party  to  be  charged  or  the 
oilier  person  thereunto  by  him  lawfully  authorised. 

Sect.  17  of  the  same  Act,  which  is  now  repealed  by 
the  Sale  of  Goods  Act,  1893,  provided  that  contracts  for 
the  sale  of  goods  of  the  value  of  10/.  and  over  should 
only  be  allowed  to  be  good  if  the  buyer  accepts  part 
of  the  goods  so  sold  and  actually  receive  part  of  them, 
or  gives  something  to  bind  the  bargain  or  in  part  pay- 
ment, or  if  "  some  note  or  memorandum  in  writing  of  the 
bargain  be  made  and  signed  by  the  parties  to  be  charged 
bj'  such  contract  <>r  their  agents  thereunto  lattfully  autho- 
rized." The  Sale  of  Goods  Act,  s.  4,  which  is  substituted 
for  the  above,  uses  the  words  "  unless  some  note  or 
memorandum  in  writing  of  the  contract  be  made  and 
signed  by  the  party  to  be  charged  or  his  agent  on  Iti* 
behalf."  And  it  has  been  held  under  both  sections 
that  an  agent  is  "lawfully  authorized/'  though  he  may 
not  have  been  appointed  in  writing  but  verbally,  and  a 
memorandum  signed  by  such  an  agent  is  a  sufficient 
memorandum  (q).    The  agent  is  "  thereunto  "  authorized 

(p)  Heard  v.  Pilley  (1869),  4  Ch.  v.  ffeelis  (1809),  2  Taunton,  38,  at  p. 

548.  4(3 ;  Act  >>■>/  v.  Li  vy  (1834),  10  Bing. 

(q)   Coles   v.   Trecothick  (1804),  9  37G,  at  p.  378. 
Ves.  2o4.  at  p.  250.     See  Emmerson 
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Appointment 
of  agent  be- 
yond a  year 
must  comply 
with  the 
4th  section. 


Agent  may 
be  appointed 
verbally 
though  autho- 
rity must  be 
executed  by 
writing. 


if  the  act  whereby  he  verifies  the  contract  is  within  the 
scope  of  his  authority,  though  alio  intuitu,  as  if  he 
signs  a  minute  as  director  containing  a  note  of  the 
contract  (r)  ;  but  the  act  must  be  within  the  scope  of  the 
agent's  authority  :  thus  a  solicitor  employed  to  draw  up  a 
formal  contract  for  sale  is  not  authorized  to  sign  it  («). 

One  of  the  contracts  mentioned  in  the  4th  section  of 
the  Statute  of  Frauds  is  an  agreement  ';  that  is  not  to  be 
performed  within  the  space  of  one  year  from  the  making 
thereof."  Contracts  which  may  possibly  be  performed 
within  the  year  are  not  within  the  statute  (0 ;  but 
any  contract  which  appoints  an  agent  for  a  longer  time 
must  be  in  writing  and  signed  as  the  statute  provides  : 
thus  it  was  held  that  an  article  in  articles  of  associa- 
tion of  a  company  providing  that  a  particular  gentleman 
should  be  solicitor  to  the  company,  and  should  not  be 
removed  from  his  office  except  for  misconduct,  was  bad, 
if  it  could  be  construed  into  being  a  contract  between  the 
solicitor  and  the  company,  because,  being  clearly  intended 
to  operate  during  his  whole  professional  life,  it  was  not 
signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  lawfully  authorized  (u). 

If  an  agent  contracts  by  deed  when  he  was  only  autho- 
rized to  do  so  by  writing,  and  the  deed  is  unnecessary 
for  the  carrying  out  of  the  contract,  it  is  good  against 
the  principal  as  a  writing  (,r).  An  agent  may  be  appointed 
by  word  of  mouth  to  do  something,  although  that  some- 
thing may  have  to  be  performed  by  writing,  as  by 
affixing  his  (the  agent's)  signature,  provided  always  that 
a  statute  like  the  Statute  of  Frauds  does  not  require  the 
authority  to  be  in  writing.     For  example,  an  agent  may, 


(/■)  John  Griffiths  Cycle  Corp.  v. 
Hunter  (1899),  2  Q.  B.  414;  Jones 
v.  Victoria  Bocks  (1877),  2  Q.  B.  D. 
314. 

[t  Smith  v.  Webster  (1876),  3 
C.  I).  49. 

{()    Tomlinson    v.    Gell   (18:57),    6 


Ad.   &   E.  564  :    and  see  Leake  on 
( lontracts,  :3rd  ed.  p.  219. 

(")  Eley  t.  Positive  Assurance  Co. 
(187o).  L.  It.  1  Ex.  Div.  20. 

Hunter   v.   Parlei    (1841),    7 
M.  &  W.  322,  at  p.  344. 
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acting  on  a  verbal  authority,  or  an  implied  authority, 
sign  and  indorse  a  promissory  note.  Thus  it  was  held, 
in  Eley  v.  Positive  Government  Life  Assurance  Co.  (//),  that 
an  agent  who  had  only  been  verbally  authorized,  could 
sign  the  memorandum  of  association  of  a  company, 
although  such  signature  was  made  by  Act  of  Parliament 
equivalent  to  signing  and  sealing.  Mr.  Justice  Blackburn 
laid  down  the  rule  as  follows,  in  a  judgment  which  was 
cited  with  approval  in  the  Court  of  Appeal  (z)  :  "  At 
common  law,  where  a  person  authorizes  another  to  sign 
for  him,  the  signature  of  the  person  so  signing  is  the 
signature  of  the  person  authorizing  it.  Nevertheless, 
there  may  be  cases  where  the  statute  requires  a  personal 
signature.  The  common  law  rule,  qui  facit  per  alium, 
fae.it  per  se,  will  not  be  restricted  except  where  a  statute 
renders  personal  signature  necessary." 

An  agent  is  only  required  to  be  duly  authorized  to  An  agent 
make  an  acknowledgment  of  debts  to  bar  the  Statute  of  remetentetion 
Limitations  (a) ;  but  it  was  held,  in  Swift  v.  Jewesbury  (b),  as  to  character 
an  agent  cannot  bind  his  principal,  whether  he  be  autho-   ^L.A\  liable. 
rized  by  deed  or  otherwise,  by  making  a  representation 
concerning  the  character,  conduct,  credit,  ability,  trade 
or  dealing  of  any  other  person,  for  the  purpose  that  such 
other  person  may  obtain  credit,  money,  or  goods ;  for 
such  a  representation,  to  make  a  person  liable,  must  be 
made    in    writing    signed    by  the  person  himself.      In 
Swift  v.  Jewsbury,  a  bank  manager  made  a  representa- 
tion as  to  the  credit  of  a  customer,  and,  as  the  Court 
held,  in  his   personal  capacity.     If  he  had  signed  the 
bank's  name,  and  been  authorized  to  do  so,  the  bank 
would  still  not  have  been  bound  according  to  the  decisions 
in  the  case.     To  bind  the  bank,  the  directors,  or  persons 


(y)  Eley  v.  Positive  Government 
Life  Assurance  Co.  (1876),  1  Ex. 
Div.  88,  im  appeal. 

(r)  Reg.  v.  Justices  of  Kent 
(1873),  L.  R.  8  Q.  B.  30.5  ;'  and  see 


Eley  v.  Positive  Government,  §c, 
nln  supra. 

(a)   19  &  20  Vict.  c.  97,  s.  13. 

{!>)  Swift  v.  Jewsbury  (187t), 
L.  R.  9  Q.  B.  301. 
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authorized  by  the  articles  of  association,  would  have  had 

to  put  the  company's  seal,  and  doing  this  would  only 

have  bound  the  bank  if  the  articles  of  association  gave 

them  authority  to  make  such  a  representation. 

Agentof  muni-       "  The  rule  of  law  on  this  subject  as  laid  down  by  all 

tradin^cor-011'    *ne  °^  authorities  is  that  a  corporation  can  only  bind 

porations  must  itself  by  deed.  .  .  .  The  exceptions  pointed  out  rather 

be  appointed  „  ±.  .  n  , 

by  deed.  confirm  than  impeach  the  rule.      A  corporation,   it  is 

said,  which  has  a  head  may  give  a  personal  command 
and  do  small  acts,  as  it  may  retain  a  servant.  It 
may  authorize  another  to  drive  away  cattle  damage 
feasant,  or  make  a  distress,  or  the  like.  These  are  all 
matters  so  constantly  recurring,  or  of  so  small  im- 
portance, or  so  little  admitting  of  delay,  that  to  require 
in  every  such  case  the  previous  affixing  of  a  seal 
would  be  greatly  to  obstruct  the  everyday  convenience 
of  the  body  corporate  without  any  adequate  object.  .  .  . 
The  rule  of  law  requiring  contracts  entered  into  under 
seal  and  not  by  parol  appears  to  us  to  be  one  by  no 
means  of  a  merely  technical  nature,  or  which  it  would 
be  safe  to  relax,  except  in  cases  warranted  by  the  prin- 
ciples to  which  we  have  already  adverted.  The  seal  is 
required  as  authenticating  the  concurrence  of  the  whole 
body  corporate.  If  the  Legislature  in  creating  a  body 
corporate  invest  any  member  of  it  with  authority  to  bind 
the  whole  body  by  his  mere  signature  or  otherwise,  then 
undoubtedly  the  adding  the  seal  would  be  a  matter 
purely  of  form  and  not  of  substance.  .  .  .  But  in  other 
cases  the  seal  is  the  only  authentic  evidence  of  what  the 
corporation  has  done,  or  agreed  to  do.  The  resolution 
of  a  meeting,  however  numerously  attended,  is,  after  all, 
not  the  act  of  the  whole  body.  Every  member  knows 
he  is  bound  by  what  is  done  under  the  corporate  seal, 
and  is  bound  by  nothing  else.  It  is  a  great  mistake, 
therefore,  to  speak  of  necessity  for  a  seal  as  a  relic  of 
ignorant  times.     It  is  no  such  thing:  either  a  seal,  or 
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some  substitute  for  a  seal,  which  by  law  shall  be  taken 
as  conclusively  evidencing  the  sense  of  the  whole  corpo- 
rate body,  is  a  necessity  inherent  in  the  very  nature  of 
a  corporation,  and  the  attempt  to  get  rid  of  the  old 
doctrine  by  treating  as  valid  contracts  made  with  par- 
ticular members,  and  which  do  not  come  within  the 
exceptions  to  which  we  have  adverted,  might  be  pro- 
ductive of  great  inconvenience "  (c).  The  Manor  of 
Ludlow  v.  Charlton  {d)  was  a  case  where  the  defendant, 
who  was  a  tenant  of  the  corporation,  counterclaimed  for 
a  sum  of  500/.  spent  in  making  certain  improvements, 
which  sum  the  corporation  had  agreed  to  allow  him  by 
resolution,  but  the  corporation  was  held  not  bound 
because  the  agreement  was  not  under  seal  (e). 

There  have  been  a  number  of  cases  where  contracts 
not  under  seal  have  been  enforced  where  the  work  had 
been  executed,  and  it  was  something  that  the  corporation 
was  constituted  to  do.  Thus  guardians  have  been  held 
liable  for  builders'  work  in  connection  with  the  union  (/). 
It  would  seem,  therefore,  that  if  there  is  something 
in  the  nature  of  part  performance,  such  contracts  are 
enforceable.  The  law  on  the  tpaestion,  however,  seems 
undecided.  On  the  one  hand,  there  are  the  reasons  given 
by  Baron  Eolfe,  in  The  Mayoi'  of  Ludlow  v.  Charlton,  for 
insisting  upon  compliance  with  the  formality  of  sealing; 
on  the  other  hand,  the  injustice  of  allowing  a  body  to 
get  benefits  and  not  pay  for  them  by  taking  advantage 
of  the  want  of  formality.  This  uncertainty  of  the  law 
was   commented   on    by  Lord  Blackburn  in    Young   v. 

(<■)  Per  Baron  Rolfe,  in  Mayor  of  Murphy  (1896),  1  Ir.  Rep.  65.     In 

Liidlowv.  Charlton  (1840),  6   M.  &  none    of  these  cases,    however,    was 

W.  815.  there  anything  which  the  Courts  held 

(il)  lln  supra.  to  be  part  performance. 

See  also    Church  v.  Imperial  (f)    ('lurk*:    \.    Cuclcfield    Union 

Gas  Light   <"„.   (1838),  6  Ad.  &  E.  (1852).   21    L.   J.   Q.   \\.    349.    See 

S4G ;    Mayor    of  Kidderminster    v.  also   Nicholson    v.    Bradfield    Union 

Hardwich    1873),    L.  R.  9   Ex.13;  .,,;,N      I86S),  L.  R.  1    Q.   1!.    620. 

Mayor  of  Oxford  v.    Crowe   (1893),  But    see    Smart     v.    Guardians    if 

'■',    eh.    .").•;.");    -Itluj    Guardians    v.  West  Sam  (1855),  10  Ex.  867. 
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Exception  to 
rule  that  uou- 
trading  cor- 
porations can- 
not act  except 
by  deed — 
convenience 
amounting 
almost  to 
necessity. 


Mayor  of  Leamington  (//).  In  Athy  Guardians  v.  Murphy, 
the  Irish  Yice-Chancellor  held  that  a  ratification  where 
the  body  could  only  act  by  seal  must  be  under  seal  (//). 

Two  years  before  the  decision  of  Mayor  of  Ludlow 
v.  Charlton  (/),  Lord  Denman  said,  in  Church  v.  The 
Imperial  Gas  Light  Co.  (/.)  :  "  The  general  rule  of  law  is 
that  a  corporation  contracts  under  its  common  seal ;  as 
a  general  rule  it  is  only  in  that  way  that  a  corporation 
can  express  its  will  or  do  any  act.  That  general  rule 
has  from  the  earliest  traceable  period  been  subject  to 
exceptions,  the  decisions  as  to  which  furnish  the  principle 
on  which  they  have  been  established,  and  are  instances 
illustrating  its  application,  but  are  not  to  be  taken  as  so 
prescribing  in  terms  the  exact  limit  that  a  mere  circum- 
stantial difference  is  to  exclude  from  the  exception.  This 
principle  seems  to  be  convenience  amounting  almost  to 
necessity.  Wherever  to  hold  the  rule  applicable  would 
occasion  very  great  inconvenience,  or  tend  to  defeat  the 
very  object  for  which  the  corporation  was  created,  the 
exception  has  prevailed;  hence,  the  retainer  by  parol  of 
an  inferior  servant,  and  the  doing  of  acts  very  frequently 
recurring,  are  established  exceptions."  In  that  case  the 
company,  being  formed  for  the  supply  of  gas,  it  would 
have  seriously  impeded  the  corporation  in  its  purposes 
to  hold  that  it  was  necessary  that  a  contract  for  such 
supply  should  be  under  seal. 

In  Arnold  v.  The  Mayor  of  Poole  (/),  the  Court  held 
thai  the  appointment  of  a  solicitor  to  conduct  important 
suits  affecting  the  rights  of  the  Corporation  of  Poole 
could  not  l)e  considered  a  trifling  matter,  nor  was  it  of 
s"('h  frequent  occurrence  or  of  such  immediate  urgency 


I    53),  s  Ap.  Cas.  .'0  7. 

1896  .11,-.  65. 

Kay /'  Ludlow  v.  Charlton 

L841),  6  M.  &  W.  815. 

(1838  ,  6  Ad.  &  E.  846. 
(1842),  4   M.  *  G.  sr,0;  and 
v  itoi    d<  gotiation with  railway 


company)  Cope  v.  Thames  Haven 
Bock  Co.  (1849),  3  Ex.  841  ;  Sutton 
v.  Spectacle  Makers'  Co.  (1864),  10 
L.  T.  X.  S.  411;  opposing  bill  inPar- 
liament,  Phelps  v.  Upton  Snodsbury 
Highway  Board  (1885),  1  Times, 
125;   19  J.  V.  408;  1  Cab.  &  E.  .324. 
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as  to  render  it  inconvenient  to  postpone  it  until  the  seal 
of  the  corporation  could  be  affixed  to  the  retainer.  And 
Chief  Justice  Tindal  held  it  could  not  be  said  that  the 
retainer  of  an  attorney  fell  within  the  principle  of  the 
decisions  relating  to  contracts  made  by  corporations 
established  for  trading  purposes.  And  the  appointment 
of  a  clerk  to  the  master  of  a  workhouse  has  been  held 
not  to  come  under  the  principle  of  an  inferior  servant 
whose  appointment  need  not  be  under  seal  (in). 

In  Wells  v.  The  Mayor  of  Kingston-upon-Hull  in) ,  it 
appeared  that  the  Corporation  of  Kingston  were  in  the 
habit  of  letting  a  graving  dock  verbally  to  any  ship- 
owners who  required  its  use  ;  vessels  being  admitted  in 
the  order  of  their  application  for  the  use  of  the  dock. 
In  an  action  by  a  shipowner  for  not  letting  his  ship  in  in 
its  turn,  the  corporation  raised  the  defence  that  the  con- 
tract was  not  under  seal,  but  the  Court  of  Common  Pleas, 
composed  of  Lord  Coleridge,  Baron  Huddleston,  and  Mr. 
Justice  Denman,  held  that  as  the  admission  of  a  ship 
was  a  matter  of  frequent  occurrence,  and  in  some  cases 
might  be  a  matter  of  urgency  admitting  of  no  delay,  it 
came  well  within  the  description  given  in  Church  v. 
Imperial  Gas  Light  Company  (o)  of  the  kind  of  acts  which 
might  be  done  by  a  corporation  without  their  seal. 

If  a  solicitor  has  acted  for  a  corporation  in  an  arbitra- 
tion without  being  appointed  under  seal,  the  award  could 
probably  not  be  enforced  against  it ;  but  when  a  corpora- 
tion, after  allowing  its  solicitor  to  act  for  it  throughout 
a  reference,  only  raised  the  question  on  appeal  while 
attempting  to  set  an  award  aside  only  on  the  ground  that 
the  arbitrator  has  exceeded  his  jurisdiction,  it  was  held 
estopped  from  raising  the  point  (p). 

Under  the  Public  Health  Act,  1875,  s.  174,  it  is  enacted  Local  boards 
that  "every  contract  made  by  a  local  board,  or  by  an  urban  p^if.  Health 

{»>)  Austin  v.  Guardians  of  Beth-  [o)   (183S1,  6  A.  £  E.  846. 

rial  Green  (1874),  L.  E.  9  C.  P.  91.  (/>)  Faviell  v.   Eastern   Co.  Rail. 

(»)  (1875),  L.  II.  10  C.  P.  402.  Co.  (184S),  2  Ex.  344. 
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Act,  when         sanitary  authority,  whereof  the  value  or  amount  exceeds 

sealing 

necessary 


1DJL.  50/.,  shall  be  in  writing,  and  sealed  with  the  common  seal 

*  11  \  .  <-J? 


of  such  authority;"  it  was  therefore  held  in  Hunt  v. 
Wimbledon  Local  Board  that  the  board  were  not  liable  to 
pay  an  architect  for  plans  that  he  had  made  under  verbal 
directions  from  the  board's  surveyor  (q).  This  50/.  limit 
may,  perhaps,  be  taken  as  some  kind  of  guide  as  to  what 
matters  in  the  case  of  other  corporations  are  so  trivial 
that  they  need  not  be  by  deed.  This  Act  came  before 
the  House  of  Lords  in  Young  v.  Mayor  of  Leamington  (r), 
where  the  corporation  was  a  municipal  corporation,  but 
in  the  transaction  which  was  sued  on  was  acting  as  a 
board  of  health.  The  House  of  Lords  confirmed  the 
decision  in  Huntv.  Wimbledon  Local  Board,  but  expressly 
refrained  from  deciding  whether  the  plaintiff  could  sue 
under  the  contract  for  goods  supplied  if  the  municipal 
body  had  been  acting  under  its  ordinary  powers,  and 
had  not  been  under  a  statutory  limitation  to  contract 
only  under  seal,  where  the  value  of  the  goods  or  subject- 
matter  of  the  contract  was  over  50/.  The  judges  expressed 
their  opinion  that  it  was  for  the  protection  of  the  public 
that  contracts  of  corporations  should  be  under  seal,  for 
they  could  not  then  slip  through  unobserved,  and  there 
was  less  chance  of  a  public  body  being  defrauded  by  its 
servants,  who  might  enter  into  all  sorts  of  obligations  for  it. 
A  trading  corporation  is  an  exception  to  the  rule 
thai  a  corporation  can  only  contract  by  deed.  Where 
the  contracts  relate  to  the  objects  and  purposes  for 
which  tlic  corporation  has  been  formed,  a  deed  is  not 
necessary.  Chief  Justice  Bovill,  in  South  of  Ireland 
( 'ollienj  ( 'o.  v.  Waddle  U),  explained  the  exception  thus  : 
1"'  "  Originally  all  contracts  by  corporations  were 

.    '<)■  """'   v.   Wimbledon       also   Church  v.  Imperial  Gas  Light 

Boar,   I  8  8)  .4C.P.D.  is.         Co.  (18M),  6  A.  &E.MH;  Beverley 

JJ1  ?  All;  '  "V17-  v.  Lincoln  Gas  Co.  (1838),  fi  A.  &  E. 
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required  to  be  under  seal.      From  time  to  time  certain 
exceptions  were  introduced,   but  these  for  a  long  time 
had  reference  onty    to   matters    of   trifling   importance 
and  frequent  occurrence,  such  as  the  hiring  of  servants, 
and  the  like.      But  in  progress  of  time,  as  new  descrip- 
tions of  corporations  came  into  existence,  the  Courts  came 
to  consider  whether  these  exceptions  ought  not  to  be 
extended  in  the  case  of  corporations  created  for  trading 
and  other   purposes.      At  first  there  was  considerable 
conflict,  and  it  is  impossible  to  reconcile  all  the  decisions 
on  the  subject.      But  it  seems  to  me  that  the  exceptions 
created  by  recent  cases  are  too  firmly  established  to  be 
questioned  by  the  earlier  decisions,  which,  if  inconsistent 
with  them,  must  be  held  not  to  be  law.     These  exceptions 
apply  to  all  contracts  by  trading  corporations  entered  into 
for  the  purpose  for  which  they  are  incorporated.      A  com- 
pany can  only  carry  on  business  by  agents — managers 
and  others,  and  if  the  contracts  made  by  these  persons 
are  contracts  which  relate  to  the  objects  and  purposes  of 
the  company,  and  are  not  inconsistent  with  the  rules  and 
regulations  which  govern  their  acts,  they  are  valid  and 
binding  on  the  company,  though  not  under  seal.     It  has 
been  urged  that  the  exceptions  to  the  general  rule  are 
still  limited  to  matters  of  frequent  occurrence  and  small 
importance.      The  authorities,  however,  do  not  sustain 
that  argument.    It  can  never  be  that  one  rule  is  to  obtain 
in  the  case  of  a  contract  for  SOL  or  100L,  and  another  in 
the  case  of  a  contract  for  50,000Z.  or  100,000/."      The 
Chief  Justice  distinguished  the  case  of  The  London  Dock 
Co.  v.  Sinnott  (t),  on  the  ground  that  the  contract  there 
was  not  of  a  mercantile  character.    In  that  case  the  Dock 
Company,  who  were  a  trading  corporation,  made  a  con- 
tract quite  outside  the  ordinary  course  of  their  business 
(and  not  of  a  mercantile  nature,  as  the  Court  held),  for 

(0  (18.57),    S   E.    &  B.  347;    27       Mines  Co.  v.  Fox  (1851),  10  Q.  B. 
L.   J.   Q.   B.   129;    and  see  Copper       229. 
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scavenging  the  dock  and  selling  old  wood  hoops,  and  it 
was  held  that  the  Dock  Company  had  no  power  to  make 
such  a  contract  by  parol. 

The  equitable  doctrine  of  part  performance  applies  to 
trading  corporations  even  where  the  contract  cannot  be 
brought  strictly  under  the  principle  of  contracts  which 
relate  to  the  objects  and  purposes  for  which  the  corporation 
was  formed  :  thus  a  banking  corporation  was  held  bound 
by  an  agreement  not  under  seal  not  to  prove  in  a  bank- 
ruptcy, the  official  assignee  having  released  the  equity 
of  redemption  of  a  property  of  which  the  bank  was  mort- 
gagee, the  agreement  being  no  longer  executory  on  the 
assignee's  part  (u). 

A  joint-stock  company  can  act  under  their  common 
seal,  or  by  signature  of  its  directors — which  may  have  the 
same  effect  as  their  seal — or  possibly  by  resolution  of  the 
board.  An  agent,  cannot,  however,  claim  to  be  appointed 
if  there  is  simply  an  agreement  between  other  parties  to 
appoint  him.  If.  for  instance,  the  articles  of  association 
of  a  company — which  are  the  statement  of  the  arrange- 
ments between  the  shareholders — provide  that  a  certain 
person  is  to  be  solicitor  to  the  company,  the  solicitor  in 
question  cannot  sue  on  such  a  proviso  or  article,  as  he  is 
no  party  to  it  (x). 

Questions  sometimes  arise  as  to  who  can  use  the 
seal  of  the  company.  It  seems  that  whoever  as  a 
matter  of  practice  manages  the  affairs  of  a  trading 
corporation  must  of  necessity  be  able  to  use  the  seal 
for  iliose  acts  he  is  authorized  to  perform.  There- 
fore, where  neither  an  Act  of  Parliament  nor  the  memo- 
randum of  association  prescribed  any  formalities  as  to  the 
method  of  affixing  it,  an  affixing  the  seal  by  the  directors 
and  the  secretary  of  a  company  was  held  sufficient  (y). 

ne    Banking    Corp.  v.  Co.  (1876),  1  Ex.  Div.  88. 

"'"""    1879  •  I  A,,,  ('as.  156.  {>/)  In  re  Bamed's  Banking  Co., 

,     "   ''"     l-""1     Cairns,     Eleij    v.  Ex  parte   The  Contract   Corporation 

tent  Life  Assurance  (1868),  3  Ch.  105. 
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In  the  case  of  tenancies  of  land,  where  possession  has  Tenancies  of 
heen  taken,  on  the  equitable  doctrine  of  part  performance  \e.ue  not 
the  Courts  have  enforced  the  contract  for  a  lease,  although  under  sea]- 
it  was  not  under  seal ;  thus  the  Court  of  Exchequer  held, 
in  Ecclesiastical  Commissioners  v.  Merral,  that  a  tenant 
who  had  been  in  possession,  but  whose  lease  was  not 
under  seal,  was  under  an  obligation  to  repair.  They  did 
this  on  the  authority  of  Wood  v.  Tate  (~),  which  decided 
that  though  a  lease  by  a  corporation  was  void  because  it 
was  not  executed  under  their  common  seal,  yet  if  the 
tenant  was  allowed  to  enter  into  possession,  and  both 
parties  acted  as  if  there  was  a  binding  tenancy,  an 
implied  obligation  arose  on  the  part  of  the  corporation 
to  do  everything  that  is  to  be  found  in  the  usual  annual 
lease,  and  that  a  correlative  obligation  was  on  the  tenant 
to  pay  the  rent  and  perform  the  ordinary  stipulations. 
In  Loire  v.  London  and  North-Western  Railway  (a),  a 
corporation  was  held  liable  for  the  use  and  occupation  of 
land  it  had  occupied,  although  the  lease  was  not  under 
seal.  Both  in  the  cases  of  The  Ecclesiastical  Commis- 
sioners v.  Merral  (b) ,  and  in  X icholson  v .B ran 'field  Union  (c), 
the  Courts  seem  to  recognize  the  distinction  between  an 
agreement  not  under  seal  which  is  executory  and  one 
which  is  executed,  enforcing  the  latter  to  avoid  doing  an 
injustice  :  the  first  case  was  decided  by  Chief  Baron  Kelly 
and  Barons  Bramwell,  Pigott  and  Cleasby,  and  the  other 
by  Mr.  Justice  Blackburn.  Mr.  Evans,  in  his  work  on 
Principal  and  Agent  (d),  however,  says  the  distinction  is 
exploded,  though  the  cases  he  refers  to  do  not  appear 
to  the  present  writer  to  bear  out  that  view.  Lord 
Lindley  seems  to  think  that  the  doctrine  of  part  per- 
formance only  applies  now  to  trading  corporations  (e), 
and    since   Young   v.   Mayor  of  Leamington  it  certainly 

(z)  (1S06),  2  B.  &  T.  X.  E.  247.  {d)   2nd  ed.  p.  23. 

{a)  (1852),  IS  Q.  B.  632.  (e)  Lindlev  on  Companies,  5th  ed. 

(*)  (1869),  L.  R.  4  Ex.  162.  p.  223,  note"(*)- 

(c)  (1866),  L.  It.  1  Q.  B.  620. 
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cannot  apply  to  corporations  acting  under  the  Public- 
Health  Act,  1875 ■(/). 

A  solicitor  ought  to  he  appointed  in  writing,  and  ought 
to  obtain  a  written  authority  from  his  client  before  he 
commences  a  suit.  If  circumstances  are  urgent,  and  he 
is  obliged  to  commence  proceedings  without  such  autho- 
rity, he  should  obtain  it  as  soon  afterwards  as  he  can. 
An  authority  may,  however,  be  implied  where  the  client 
acquiesces  in  and  adopts  the  proceedings  ;  but  if  the 
solicitor's  authority  is  disputed,  the  burden  of  proving  the 
retainer  lies  on  him,  and  if  he  has  no  written  authority, 
and  there  is  nothing  but  assertion  against  assertion, 
the  Court  will  treat  him  as  unauthorized,  and  he  must 
abide  the  consequences  of  his  neglect  (</).  Mr.  Justice 
Blackburn,  in  Reynolds  v.  Howell,  where  the  plaintiff 
applied  to  have  the  action  stayed  on  the  ground  that  he 
had  not  given  the  attorney  authority  to  bring  it,  granted 
the  application  without  allowing  the  defendant  the  costs 
incurred,  and  expressed  the  opinion  that  if  the  plaintiff 
had  heard  of  the  action  being  brought  and  had  not 
repudiated  it,  he  would  be  supposed  to  have  ratified  the 
attorney's  action  (/<). 

There  is  no  reason  why  a  solicitor,  like  any  other 
agent,  should  not  have  been  retained  by  an  agent  on 
behalf  of  the  principal  instead  of  the  principal  himself, 
provided  he  can  prove  that  the  agent  had  authority  to 
retain  him  (/).  A  retainer  to  a  clerk  of  a  solicitor  under 
the  impression  that  he  is  the  solicitor  himself,  is  of  course 
not  retainer  to  the  solicitor  (/,•). 

Where  the  authority  is  given  formally  by  deed,  it  is 
called  a  power  of  attorney.  Where  agents  have  to  execute 
legal  documents,  or  to  represent  their  principal  abroad,  or 

(/)  38  &   39  Vict.  c.  55,  ss.  173,  (*)  May    v.    Sherwin    (1883),  27 

1  '  '■  Sol.  Jouni.  278. 

<     Allen  v.  Bone  (1841),  4  Beav.  (/,-)  Ratcliffx.  Crookshank,  a  judg- 

l!l";     ,  nient  of  Judge  Stonor's  reported  in 

L873),  L.  R.  8  Q.  B.  398.  Law  Journal,  1890,  p.  268. 
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in  a  general  capacity,  the  agent  is  usually  appointed  by 
power  of  attorney :  in  some  of  the  Colonies  these  must 
be  witnessed  by  two  witnesses. 

There  are  usually  two  kinds  of  case  put  under  this  Agent  of 
heading.  First,  cases  which  illustrate  the  proposition  that  necessit)'- 
an  agent  who  is  employed  for  a  particular  purpose  may 
under  circumstances  of  urgency  and  necessity  do  things 
on  behalf  of  his  principal,  or  the  property  entrusted 
to  him  by  such  principal,  which  he  would  not  have 
authority  to  do  but  for  the  necessity  (/).  There  is  also 
a  second  kind  of  a  case,  in  which  it  is  alleged  that  a 
mere  stranger  acting  for  the  principal  without  any 
authority,  or  without  an  authority  being  subsequently 
conferred  on  him  by  ratification,  becomes  an  agent, 
under  circumstances  of  positive  necessity,  such  as  when 
irreparable  injury  to  property  by  fire  or  some  other 
calamity  would  arise  but  for  his  interference.  Under 
such  circumstances  it  is  said  that  a  mere  stranger 
becomes  an  agent  of  necessity  of  the  principal,  and  can 
make  the  principal  liable  by  his  acts.  It  is  submitted 
that  there  is  no  authority  for  a  mere  stranger  becoming 
an  agent,  whatever  the  necessity. 

The  first  kind  of  case,  where  exceptional  authority  is 
held  to  be  conferred  on  an  agent  through  the  necessity 
of  the  case,  arises  where  it  is  impossible  to  communicate 
with  the  principal.  There  are  a  number  of  cases  in 
which  such  authority  has  been  held  to  be  conferred  on 
the  master  of  a  ship,  by  virtue  of  the  necessities  of  the 
case,  as  where  he  has  had  to  make  arrangements  for  the 
safety  of  the  ship  or  its  cargo,  and  there  was  no  means  of 
communicating  with  the  owner  of  the  ship  or  of  the  cargo. 
Necessity  for  this  purpose  has  been  held  to  be  equivalent 
to  a  high  degree  of  expediency  (m).  But  the  Courts  have 
refused  to  extend  the  principle  further  than  absolutely 

(/)  See  Lang  an  v.  G.    W.  R.  Co.  (in)  Australian  Steam  Navigation 

(1874),  30  L.  T.  173,  at  p.  177.  Co.  v. Morse  (1872), L.R.  4  P.  C.  222. 
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necessary.  Thus  the  manager  of  a  mining  company,  who 
as  such  had  no  authority  to  borrow,  was  held  not  entitled 
to  borrow  to  save  the  materials  belonging  to  the  mine 
being  seized  under  warrant  of  distress  (n)  ;  and  similarly 
in  another  case  the  Court  held  that  a  station  master 
could  not  pledge  his  railway  company's  credit  by  employ- 
ing a  doctor  to  attend  to  an  employee  who  was  hurt 
in  an  accident,  but  held  that  the  employment  of  an 
agent  for  a  particular  purpose  gives  only  the  authority 
necessary  for  that  agency  under  ordinary  circumstances, 
and  such  powers  as  are  usually  exercised  by  similar 
agents  (o).  But  where  an  agent  is  employed,  and  it  is 
necessary  that  something  should  be  done  immediately 
for  the  safety  of  the  property  committed  to  him,  he  has 
been  held  to  have  authority  to  do  it.  Thus,  a  railway 
company  were  held  entitled  to  send  a  horse  to  a  livery 
stable  keeper's  whose  owner  had  not  met  it  at  the  station, 
and  the  railway  company  had  no  safe  accommodation  for 
the  horse  (p). 

It  is  not  enough  to  prove  a  necessity  for  the  act  or 
agreement  to  make  the  principal  liable  for  his  agent. 
The  act  or  agreement  must  be  for  the  principal's  benefit. 
Thus,  in  two  Admiralty  cases  it  has  been  held  that 
an  agreement  to  save  life,  unless  the  principal  is  liable 
in  case  of  death,  is  not  one  under  which  the  principal  is 
liable  (f/).  So  in  The  Mariposa  it  was  held  that  as  the 
owners  were  not  liable  to  the  passengers  for  not  conveying 
them  to  their  destination,  if  the  ship  should  be  wrecked, 
the  master  could  not  make  the  owners  liable  by  contracting 
with  another  ship  to  take  them  to  their  destination,  but 
that  in  such  arrangement  he  must  be  held  acting  as  agent 

(n)   Bawtaym    v.  Bourne  (1841),  some  extent  reflected  on. 
7  M.  &  W.  595.  (p)   G.  X.  /,'.  v.  Swaffield  (1874), 

(o)   Cox  v.  Midland  Ry.  Co.  (1849),  L.  E.  9  Ex.  132. 
3    Ex.    268;    but    see    langan    v.  (q)  The  Itaipor  (1883),  L.   E.  S 

<!-   "■    >;-     1874),   30    I,.   T.    173;  P.  D.  115,  at  p.  118  ;   The  Mar, pom 

Walker  v.  (J.  If.  If.    (1867),  L.  E.  (1896),  P.  273. 
2   Ex.    22S,    where    that  case    is   to 
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for  the  passengers  themselves  (r) .  The  question  of  the 
extent  of  such  an  agent's  authority  will  he  found  more 
discussed  at  pp.  52  and  110.  In  Eastland  v.  Burchell  (s), 
Justices  Lush  and  Mellor  held  that  a  wife  hecame  an 
agent  of  necessity  to  supply  her  wants  on  her  husband's 
credit  when  he  neglected  his  duty  ;  hut  that  only  was  so 
because  the  law  imposed  upon  him  the  duty  of  maintain- 
ing her.     In  none  of  the  above  cases  was  the  question  Mere  stranger 

•  ill       cannot  be 

raised    as   to   whether    an   entire  stranger  could  make  ao.eut  0f 

the  principal  liable  for  his  acts  as  an  agent  of  necessity,  necessity. 
In  Nicholson  v.  Chapman  (t),  the  defendant,  who  had 
rescued  out  of  a  river  some  of  the  plaintiff's  logs  which 
had  been  improperly  secured,  refused  to  allow  plaintiff 
to  take  possession  of  them  without  being  paid  for  his 
services.  He  claimed  the  plaintiff  was  liable  for  such 
services,  on  the  ground  that  he,  the  defendant,  was 
an  agent  of  necessity;  but  the  Court  held  that  the 
defendant  had  no  such  claims  at  law,  and  that  the 
plaintiff  was  not  liable  for  salvage,  for  the  principle 
of  salvage  only  applied  to  services  rendered  in  respect 
of  goods  carried  by  sea.  In  Gwilliam  v.  Twist  (u) 
it  was  sought  to  render  the  defendant  liable  in  tort 
for  the  acts  of  a  person  who  was  alleged  to  be  an 
agent  of  necessity,  but  as  the  Court  held  there  was 
no  necessity  in  fact,  the  point  whether  a  stranger  could 
make  the  principal  liable  for  his  acts  as  an  agent  of  neces- 
sity was  not  decided.  There  the  driver  of  an  omnibus 
was  prevented  from  driving  by  the  police  on  the  ground 
that  he  was  drunk.  His  master's  yard  was  a  quarter  of  a 
mile  away.  A  stranger  volunteered  to  drive  the  'bus  to 
the  yard,  and  the  conductor  and  driver  authorized  him 
to  do  so.  On  the  way  to  the  yard  the  stranger  drove 
over  the  plaintiff,  who  was  a  foot-passenger  in  the  street, 

M    Ubi  supra.  S.  275. 

*)  (1878),  3  Q.  B.  D.  432.     See  (t)  (1793),  2  H.  Bl.  254. 

also  Lamb  v.  Buncc  (1815),  4  M.  &  (u)  (1895),  2  Q.  B.  84. 
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and  for  this  injury  the  injured  man  sought  to  render 
the  'bus  proprietor  liable.  The  Court  of  Appeal  unani- 
mously held  there  was  no  necessity  for  the  'bus  to 
be  driven  at  all  until  the  defendant,  the  proprietor,  had 
been  communicated  with,  and  therefore  held  that  the 
stranger  was  not  an  agent  of  necessity.  Lord  Esher  said 
he  was  much  inclined  to  agree  with  Baron  Parke  in 
Hawtapne  v.  Bourne  (x),  that  the  doctrine  of  authority, 
by  reason  of  necessity,  was  confined  to  the  case  of  master 
of  ship  or  the  acceptor  of  a  bill  of  exchange  for  the 
honour  of  the  drawer,  but  Lords  Justices  A.  L.  Smith  and 
Eigby  seem  to  have  been  of  opinion  that  such  an  agency 
might  exist  in  other  cases,  though  they  did  not  decide 
the  point,  and  this  is  the  view  also  of  Mr.  Justice 
Story  (y).  With  all  respect  to  such  great  authorities  as 
the  Lords  Justices  and  Mr.  Justice  Story,  it  appears 
difficult  to  see  how  a  man  can  be  held  liable  for  the 
negligent  acts  of  a  stranger  who  becomes  the  self- 
constituted  guardian  of  his  property,  and  it  seems 
fairer  lo  treat  him  on  the  principle  of  an  executor  de  sou 
tort.  It  may  be  urged  that  it  is  for  the  public  interest 
to  encourage  persons  to  protect  property,  but  even  to  this 
there  are  very  strong  objections  to  be  urged,  as  was 
pointed  out  by  Baron  Parke  in  Nicholson  v.  Chapman  (z). 
In  Beard  v.  London  General  Omnibus  Co.  the  conductor 
took  upon  himself  to  drive.  There  was  no  evidence  of 
any  necessity.  The  Court  of  Appeal  held,  therefore,  in 
an  action  for  negligence  against  the  company,  whereby 
the  plaintiff  was  injured,  that  there  was  no  evidence  that 
the  conductor  was  the  company's  agent  to  drive,  and 
therefore  it  was  not  liable  (a). 
<t  <t  Sir  Montague  Smith,  in  giving  judgment  in  Bank  of 

;','',''  New  Smith  Wales  v.  Oivston,  said:  "  An  authority  to  be 

exercised   only   in   cases   of  emergency   is   evidently   a 

1841),  7  M.  &W.  595.  {:)  (1793),  2  H.  Bl.  254. 

{;/)  Story  on  Agency,  sect.  142.  («)  (1900),  2  U.  15.  530. 
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limited  one,  and  before  it  can  arise  a  state  of  facts 
must  exist  which  shows  that  such  exigency  is  present, 
or  from  which  it  might  reasonably  be  supposed  to  be 
present.  If  a  general  authority  is  proved,  it  is  enough 
to  show  commonly  that  the  agent  was  acting  in  what  he 
did  on  behalf  of  his  principal.  But  in  the  case  of  such  a 
limited  authority  as  that  referred  to  (viz.,  the  authority 
of  a  clerk  of  a  bank  to  arrest  a  forger  in  the  act  of 
presenting  a  forged  cheque),  the  question  whether  the 
emergency  existed  or  might  reasonably  have  been  sup- 
posed to  exist  arises  for  decision,  and  that  question  raises 
issues  beyond  the  mere  fact  that  the  agent  acted  on 
behalf  of,  and  in  the  supposed  interests  of,  the  principal. 
Were  it  otherwise,  the  special  authority  would  be  equiva- 
lent to  the  general  one."  In  that  case  the  Court  held 
that  the  principals  (the  bank)  were  not  responsible  for 
the  acting  bank  manager  having  authorized  criminal 
proceedings  to  be  taken  against  a  merchant  in  a  good 
position,  in  order  to  obtain  more  quickly  from  him  a 
bill  the  bank  claimed,  and  held  the  act  of  the  manager 
without  authority  (l>). 

(h)  (1879),  4   Ap.    Cas.    27(1,    at       "The  Authority  of  the  Agent"  as 
p.  290.    See  also  the  cases  cited  under       to  authority  to  arrest,  p.  112. 
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CHAPTER   V. 

RATIFICATION. 

Ratification  may  be  of  two  things — (1)  a  contract, 
(2)  an  act.  "We  will  first  consider  how  a  person  may 
be  liable  for  acts  which  he  has  not  authorized,  and  acts 
which  are  not  within  his  agent's  apparent  authority. 
A  principal  cannot  be  made  liable  at  all  for  the  acts 
of  a  stranger  not  purporting  to  be  done  as  his  agent. 
For  acts  done  by  a  stranger  in  the  principal's  name 
the  latter  is  only  liable  when  he  has  adopted  or  ratified 
them.  For  the  acts  of  an  agent  the  principal  is  only 
liable  when  they  are  within  the  agent's  actual  or 
apparent  authority,  unless  it  can  be  proved  that  he 
adopted  them. 
Definition  ot  Ratification  is  the  adoption  as  his  own  by  a  principal 

of  an  unauthorized  act  or  contract  of  an  agent  or  of  an 
entire  stranger.  An  agent  can  in  some  cases  ratify  an 
act  done  by  a  sub-agent  by  adopting  it  as  his  own,  but 
such  ratification  will  not  bind  the  principal  unless  it  is 
an  act  which  was  within  the  agent's  authority  to  do. 
Tb us,  where  a  master  of  a  ship  had  no  authority  to  bind 
his  owner  by  chartering,  he  could  not  ratify  a  charter 
made  by  a  shipbroker  whom  he  was  in  the  habit  of 
employing  in  chartering  his  ship,  nor  could  he  hold 
such  broker  out  as  having  authority  to  charter  so  as  to 
bind  his  owner  (a). 

In  order  that  such  adoption  should  have  any  legal 
consequences  in  regard  to  third  parties  the  act  or 
contract  must  have  been  done  either  in  the  principal's 

(a     Tin  Fanny,  48  L.  T.  210. 


ratification. 
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name  or  for  bis  benefit  (&),  and,  unless  so  done,  cannot 
be  ratified  or  adopted  by  tbe  principal  (c). 

If  it  is  desired  to  make  tbe  principal  liable  by  ratification  Knowledge 
it  must  be  proved  that  be  knew  of  the  acts  ;  for,  unless  raMcatwn 
he  knew  of  them,  he  cannot  be  said  to  have  adopted  them : 
ratification,  like  condonation,  implies  knowledge  (d). 
Under  exceptional  circumstances,  if  it  can  indeed  be 
proved  that  the  principal  meant  to  adopt  what  his  agent 
has  done  on  his  behalf,  no  matter  what  it  is,  it  is  not 
necessary  to  prove  knowledge  (e).  When  the  supposed 
ratification  relates  to  acts  as  to  which  there  is  no  pretence 
of  any  a  priori  authority,  and  where  it  is  therefore  not  a 
question  merely  of  excess  of  authority,  but  there  was  no 
authority  at  all,  full  knowledge  of  the  facts  and  unequi- 
vocal adoption  after  such  knowledge  must  be  proved ; 
or,  in  the  alternative,  the  circumstances  of  the  alleged 
ratification  must  be  such  as  to  warrant  the  clear  inference 
that  the  principal  was  adopting  the  supposed  agent's 
acts,  whatever  they  were,  or  however  culpable  they  were. 
Thus,  where  a  solicitor  had  fraudulently  made  use  of 
another  solicitor's  name  in  proceedings,  and  only  after  the 
fraud  had  been  perpetrated  told  such  solicitor  that  he  had 
used  his  name  as  a  formal  party,  and  paid  him  15/.  on 
account  of  his  supposed  costs,  the  solicitor  whose  name 
was  thus  taken  was  held  only  liable  for  the  15/.  he  had 
received,  and  was  not  liable  by  ratification  for  the  fraud, 
of  which,  in  fact,  he  knew  nothing  (/'). 

Ratification  may  be  by  express  words,  or  implied  from  How  ratifica- 
conduct  adopting  the  act  done,  such  as  taking  the  price  evidenced.  & 

{b)    Wilson  v.   Tumman  (1843),  6  (1863),  10   H.  L.  229 ;    Edwards  v. 

M.    &    U.    236;    Rochefoucauld  v.  L.  N.  W.  R.  (1870),  L.,  K.  5  C.  P. 

Boustead  (1897),  1  Ch.  196.  445. 

(e)  Saunderson  v.  Griffiths  (1826),  (e)  Phosphate  Lime   Co.   v.  Green 

5  P>.   &   C.   909;  Heath   v.  Chilton  (1871),  L.  E.  7  C.  P.  43,  at  p.  57; 

(1S44),  12   M.  &  W.  632;    Jones  v.  Fitzmaurice  v.  Bayley  (1856),  6  El. 

Mope  (1886),  3  Times,  247,  note.  &    131.    868  ;    Haseler    v.    Lemoyne 

(d)   The  Bonita    (1861),   5    L.  T.  (1858),  5  C.  B.  N.  S.  530. 

141;  Gunn  v.  Roberts  (1874),  L.  R.  '    {f)  Marsh   v.    Joseph    (lb97),    1 

9    C.    P.    331  :     ll'uU   v.    Gocherell  Ch.  213. 
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Art  of  ratifica- 
tion must  not 
be  aniliimu>u> 
one. 


of  the  thing  sold  without  authority  (//),  dealing  with 
goods  after  knowledge  that  they  have  been  bought  at  a 
price  beyond  the  principal's  limit  (h),  pleading  a  payment 
which  had  been  made  without  authority  as  a  defence  to 
an  action  (*),  suing  a  stranger  who  has  assumed  to  act  as 
agent  for  moneys  he  has  received  (A:).  Taking  property 
which  is  one's  own  after  repairs  have  been  done  on  it 
is  not  a  ratification  of  the  order  that  the  agent  might 
have  given  for  the  repairs.  It  is  not  like  acceptance 
of  goods  bought  without  authority  (I). 

The  act  relied  on  to  prove  ratification  must  be  an  act 
clearly  adopting  the  contract  or  tort  of  the  agent.  Thus, 
where  a  third  party  brought  an  action  against  a  principal 
on  the  ground  of  his  ratification  of  the  agent's  contract, 
and  the  act  of  the  principal  relied  on  to  prove  ratification 
was  an  ambiguous  one — namely,  a  payment  which  might 
or  might  not,  from  the  nature  of  it,  have  been  made 
under  the  contract  of  the  agent,  and  which  payment  was 
consistent  with  an  absolute  ignorance  of  it — the  Court 
said  it  would  be  very  unsafe  to  hold  that,  because  there 
was  a  strong  probability  of  the  existence  of  a  state  of 
tilings  from  which  a  ratification  might  be  inferred,  a 
jury  would  be  warranted  in  acting  upon  it  as  if  there 
were  strict  legal  proof ;  and  Williams,  J.  thought,  to 
establish  a  case  of  authority  by  ratification,  as  the 
burden  was  on  the  plaintiff",  there  must  be  some  sub- 
stantial proof,  and  it  must  not  rest  upon  probability  or 
conjecture  (m).  So  in  another  case  it  was  held  that, 
though  receipt  of  purchase  money  was  generally  to  be 
considered  as  ratification  of  a  sale,  yet  for  the  receipt  to 
*<»  operate  it  must  have  been  received  with  the  intention 
of  the  receiver  to  appropriate  it  to  his  own  use,  and  with 


.3 


//  nter   v.    Parker  (1840),   7 
W.  322. 

h)  Cornwall  v.  Wilson     L750),  1 
\,      509. 

s  ■■ i .   Eggington  (1856), 

Id  Ex.  845. 


Kennedy  (1889),   14 
The  Liddes- 


/)    Lyell  v 
Ap.  Cas.  437. 

(/)   Forman   \  Co.  v. 
dale  (1900),  A.  C.  190. 

(in)   Fitzgerald  v.  Dressier  (1860), 
7  C.  B.  N.  S.  374. 
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knowledge  of  the  facts  relating  to  the  sale  (n).  The  act 
which  is  relied  on  as  a  ratification  must  clearly  imply  an 
adoption  of  the  tort  or  contract,  and  not  be  an  ambiguous 
one.  Thus,  where  an  agent  or  broker  exceeded  his 
authority  by  seizing  a  fixture,  it  was  held  that  the 
receipt  of  the  money  alone  was  not  sufficient  evidence 
of  ratification,  because  that  did  not  prove  that  the  prin- 
cipal, in  taking  it,  knew  that  the  agent  had  exceeded  his 
authority,  and  the  money,  or  a  part  of  it,  was  the  result 
of  his  so  doing  (o).  But  where  the  act  of  the  agent  was 
a  tort  from  beginning  to  end,  as  buying  a  ship  from  a 
person  who  had  no  right  to  sell  it,  the  adoption  of  the 
sale  is  sufficient  to  make  the  principal  liable  (p). 

If  the  illegal  act  or  the  excess  of  authority  is  distinctly 
brought  to  the  principal's  notice,  and  he  agrees  to  leave 
the  matter  in  his  agent's  hands,  he  will  be  held  to  have 
ratified  (7).      So  also  if  he  is  present  while  it  is  being 
committed  (?■)■     In  one  case  it  was  attempted  to  make 
■out  that  a  railway  company  ratified  an  assault  committed 
by  their  servant  by  sending  their  solicitor  to  be  present 
at  police-court  proceedings  connected  with  the  assault : 
but  the  Court  held  that  as  the  solicitor  was  in  court  to 
prosecute  certain  charges  of  the  company  against  the 
plaintiff,  and  as  there  was  no  evidence  that  the  company 
knew  that  the  plaintiff  made  counter    charges  against 
their  servant,  or  that  they  knew  of  the  servant's  alleged 
illegal  act,  the  presence  of  their  solicitor  could  not  be 
held  to  lie  a  ratification  of  their  servant's  act  (s).     So  it 
has  been  held  that  the  fact  that  the  principal  gave  the 
agent  leave  of  absence  to  prosecute  was  not  of  itself 
■evidence  of  ratification  (t). 

(h)   The  Bonita  (1861),  Lush.  252.  C.  15.  X.  S.  530. 

(o)  Freeman  v.  Rosher  (1849),  13  (r)  Moore  v.  Brinkicater,  1   F.  & 

Q.  V,.   7.S0  :    Lewis  v.  Head  (1849),  F.  134. 

13   M.   &  W.   834;    Green  v.  Wroe  (*)  Eastern    Counties   Ry.    Co.   v. 

(1877),  W.  X.  130  Broom  (1851),  0  Ex.  314. 

\p)  Hilbery  v.    Watton  (1 804),  2  (0  Kniyht  v.  North  Metropolitan 

II.  &  C  822.  Tram.  Co.  (1898),  14  Times,  1280. 

(//)   TIaseler  v.  Lemoyne  (1858),  5 
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Acquiescence, 
when  it 
constitutes  a 
ratification. 


Acquiescence  is  said  to  constitute  a  ratification  of  an 
unauthorized  act.  Acquiescence  is  to  be  distinguished 
from  adoption  of  a  contract  by  conduct  generally,  by  the 
fact  that  it  implies  nothing  active  on  the  part  of  the  prin- 
cipal, but  consists  in  simply  not  objecting.  A  ratification 
of  a  contract  by  acquiescence  is  harder  to  prove  when 
the  act  is  the  act  of  a  stranger,  as  to  whom  there  is 
no  pretence  of  authority  (it),  than  when  it  is  the  act  of  an 
agent  who  has  only  exceeded  his  authority.  When  it 
is  said  that  the  principal  has  acquiesced  and  so  ratified, 
acquiescence  before  the  act  must  be  clearly  distin- 
guished from  acquiescence  after.  In  the  first  case  it  may 
constitute  an  estoppel,  and  prevent  the  principal  from 
setting  up  the  want  of  authority.  Acquiescence  after, 
as  between  the  principal  and  third  part}7,  has  no  legal 
effect  whatsoever  as  between  the  principal  and  third 
party  (x)  ;  though  it  may  have  as  between  the  principal 
and  his  agent,  in  that  it  may  prevent  him  putting 
things  right,  minimizing  the  damage,  or  doing  the 
same  thing  again.  Lord  Justice  Thesiger  (//)  points  out 
the  different  effect  acquiescence  has,  according  as  it 
has  taken  place  before  or  after  the  act,  as  follows: 
"If  a  person  having  a  right,  and  seeing  another  person 
about  to  commit,  or  in  the  course  of  committing,  an  act 
infringing  upon  that  right,  stands  by  in  such  a  manner 
as  really  to  induce  the  person  committing  the  act,  and 
who  might  otherwise  have  abstained  from  it,  to  believe 
that  he  assents  to  its  being  committed,  he  cannot  after- 
wards be;  heard  to  complain  of  the  act.  This,  as  Lord 
Cottenham  said  (z),  is  the  proper  sense  of  the  term 
'acquiescence,'  and  in  that  sense  may  be  defined  as 
quiescence  under  such  circumstances  as  that  assent  may 


Storj    "I,  Agency,  sect.   256 ; 
1/ •'■   h  v.  Joseph  (1897),  1  Ch.  213. 

(x)   Kent  v.  Thomat  (1856),  1  II.  & 
.V  173. 

D     /■      elu    v.   AH  (1878),  8 


Ch.  Div.  286,  at  p.  314. 

(z)  In  The  Duke  of  Leeds  v.  Earl 
Amherst  (1846),  2  Ph.  117,  at 
p.  123. 
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be  reasonably  inferred  from  it,  and  is  no  more  than  an 
instance  of  the  law  of  estoppel  by  words  or  conduct. 
Jiut  when  once  the  act  is  completed  without  any  know- 
ledge or  assent  upon  the  part  of  the  person  whose  right 
is  infringed,  the  matter  is  to  be  determined  on  very 
different  legal  considerations.  A  right  of  action  has  then 
vested  in  him  which,  at  all  events  as  a  general  rule,  can- 
not be  divested  without  accord  and  satisfaction,  or  release 
under  seal.  Mere  submission  to  an  injury  for  any  time 
short  of  the  time  limited  by  the  statute  for  the  enforce- 
ment of  the  right  of  action  cannot  take  away  such  right, 
although  under  the  name  of  laches  it  may  afford  a 
ground  for  refusing  relief  under  some  particular  circum- 
stances ;  and  it  is  clear  that  even  an  express  promise  by 
the  person  injured  that  he  would  take  no  legal  proceed- 
ings could  not  itself  constitute  a  bar  to  such  proceedings, 
for  the  promise  would  be  without  consideration  and 
therefore  not  binding  "(a)-  In  the  case  from  which  the 
above  is  quoted  the  defendant,  a  sub-agent  for  sale,  had 
bought  for  himself  and  resold  at  a  profit  in  Februaiy,  1869. 
The  plaintiff  was  more  or  less  aware  of  it  in  June,  1869, 
and  did  not  take  legal  proceedings  to  force  the  sub-agent 
to  account  until  April,  1873,  and  the  Court  of  Appeal  held 
he  was  not  estopped  from  insisting  upon  an  account. 

In  a  case  where  the  plaintiff  sought  to  show  that  the 
defendant  was  estopped  from  exercising  a  right  to  refuse 
a  license  to  assign,  on  the  ground  that  the  defendant 
knew  the  plaintiff  had  spent  money  on  the  property. 
Mr.  Justice  Fry  said  before  depriving  the  defendant  of 
his  legal  right  to  refuse  his  license  to  assign,  something 
like  fraud  must  be  proved. 

To  constitute  an  estoppel  by  acquiescence,  so  as  to 
deprive  a  man  of  his  legal  rights,  something  like  a  fraud 
must  be  proved.     A  person  who  sets  up  the  estoppel  for 

(a)   As    to    acquiescence    being    a       see  Blake  v.   Gale  (ISSo),  31  C.  I). 

deience  against  an  equitable  claim,       19G. 
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Effect  of 

acquiescence 
as  between 
principal  aud 
his  agent. 


the  purpose  of  preventing  another  using  his  legal  rights 
must  prove  that  (1)  he  made  a  mistake  as  to  his  rights  ; 
(2)  that  b}^  some  act  he  has,  in  consequence,  altered  his 
position  pecuniarily ;  (3)  that  the  other  person  against 
whom  he  wishes  to  set  up  the  estoppel  knew  of  (a)  both 
of  the  legal  right,  which  was  inconsistent  with  his 
claim,  and  (/3)  of  the  mistake  which  had  been  made;  and 
finally  (4)  that  such  other  either  directly,  or  by  abstaining 
from  asserting  his  legal  right,  encouraged  the  act  which 
led  to  the  alteration  of  his  pecuniary  position  (/>). 

Acquiescence  in  an  act  after  it  has  been  done,  however, 
may  be  used  as  evidence  of  a  previous  authority,  so  as 
to  show  that  the  act  was  within  the  agent's  authority, 
and  did  not  require  ratification  (c). 

If  the  person  who  has  done  the  act  or  made  the 
contract  (as  the  case  may  be),  is  an  agent,  acquiescence 
will  be  presumed  if  the  principal  does  not  notify  his 
repudiation  of  the  act  of  the  agent  within  a  reasonable 
time  after  he  is  aware  of  what  the  agent  has  done. 
Thus,  it  was  held,  where  an  agent  purchased  goods 
abroad  without  authority,  and  had  told  the  principal 
what  he  had  done  in  May,  and  the  principal  did  not 
repudiate  it  until  the  August  following,  that  there  was 
evidence  from  which  a  jury  might  infer  adoption,  and 
the  principal  was  held  bound  thereby  (d).  The  principal 
has  no  right  to  pause  and  await  the  fluctuation  of  the 
market  in  order  to  ascertain  whether  the  purchase  or  sale 
is  likely  to  be  beneficial  or  prejudicial. 

In  Sentence  v.  Haicley  {a),  which  was  an  action  by  an 
agent  against  his  principal  for  moneys  paid  on  his  behalf 
and  for  his  benefit,  the  Court  required  only  slight  evi- 
dence of  ratification,  as  the  relation  of  principal  and 
agenl  existed.     In  that  case  certain  goods  had  been  paid 


V  //  ilmott  v.  Barber  (1880),  15 
C  D.  96  ;  In  re  ddamson,  Ex 
parti  Collie,  8  C.  D.  807. 

{(■)  Robinson  \.  Gleadow  (1835),  2 


Bing.  N.  ('.  156. 

d)    Prince    v. 
B.  >!c  C.  18G. 

(<■)  (1863),  13  C.  B.  N.  S.  458. 


Clark    (1823),    1 
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for  by  the  agent,  in  order  to  get  the  benefit  of  a  discount 
for  himself,  before  the  payment  was  due.  By  this  means 
the  property  in  the  goods,  which  were  at  a  warehouse, 
became  vested  in  the  principal,  and  remained  at  his  risk. 
A  fire  took  place  ;  the  goods  were  burnt.  The  principal 
then  refused  to  pay  for  the  goods :  but  the  Court  held, 
that  although  the  prepayment  was  without  his  instruc- 
tions, yet  as  the  principal  knew  that  it  was  the  custom 
for  brokers  to  make  prepayments  to  secure  the  discount, 
and  had  given  the  agent  since  the  prepayment  another 
order,  and  had  not  objected  to  the  prepayment  when 
giving  such  order,  he  had  ratified  the  agent's  act. 

In  French  v.  Backhouse  if),  it  was  held  a  sufficient 
ratification  by  the  principals  that  when  told  by  their 
ship's  husband  that  he  had  insured  the  ship  they  had 
not  objected. 

If  the  agent  has  exceeded  the  price  allowed  to  him,  what  acts 

and  the  principal,  although  he    knows   it,  accepts  the  am0Ulltt0 

1  L      '  °  l  acquiescence. 

goods  and  disposes  of  them  as  his  own,  he  will  be  held 
to  have  ratified  the  act  of  his  agent.  If,  however,  having 
already  advanced  money  on  them,  the  principal  for  his 
own  protection  acts  as  factor  for  his  own  agent  towards 
them,  such  a  course  of  dealing  does  not  amount  to  a 
ratification  (//).  Taking  interest  on  money  which  an 
agent  had  lent  without  authoritv  has  been  held  evidence 
of  ratification  (//)  ;  and  in  another  case,  where  the  sale 
of  goods  was  a  fraud  upon  the  seller,  who  could  have 
recovered  them  in  an  action  of  trover,  the  seller  was 
held  to  have  ratified  the  contract  of  sale  by  bringing  an 
action  for  the  price  (i). 

In  Bigg  v.  Strong  (/.■),  a  son  sold  his  own  and  his 
father's  interest  in  a  piece  of  land  ;  the  son  usually  acted 
as  agent  for  his  father,  but  had  not  been  authorized  to 

(/)  (1771),  5  Bur.  2728.  Freem.  48. 

\r/)  Cornwal  v.    Wilson  (17-50),  1  (i)  Ferguson  v.  Carrington  (1829), 

Yes'.  509.  9  B.  &  C.  .59. 

(/<)    Clarke  v.    Ferricr   (1679),  2  (/■)  (1857),  3  Sm.  &  Gif.  592. 
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sell  the  land  in  question.     In  an  action  by  the  purchaser 
for  specific  performance,  the  Vice-Chancellor,  in  decreeing 
specific  performance  on  the  ground  of  ratification,  said, 
"  The    plaintiff's   right    to    specific    performance   must 
depend  on  his  establishing  a  case  of  previous  authority 
by  the  father  to  the  son,  or  a  subsequent  recognition 
by  the  father.     There  is  no  sufficient  evidence  of  previous 
authority  :  therefore  the  real  question  is,  whether  there 
was  sufficient  recognition  by  subsequent  conduct  of  the 
father.     It  is  clearly  established  that  the  father  had  full 
notice  of  the  agreement,  if  not  immediately,  or  on  the 
same  day,  yet    certainly  within  five  days  after  it  was 
signed.     It  cannot  be  considered  that  any  express  act  on 
his  part,  such  as  signature  of  the  agreement  by  himself, 
or  any  other  solemnity  by  him  after  he  became  privy  to 
the  act  done  by  his  son  on  his  behalf,  was  essentially 
necessary.     Subject  to  his  right  to  a  reasonable  oppor- 
tunity to  express  his  dissent,  every  additional  day  and 
hour  of   silence  after  he  became  privy  to  the  contract 
operates  as  a  tacit  acquiescence,  and  raises  the  presump- 
tion of  assent.     It  cannot  lie  said  that  tacit  recognition 
is  insufficient,  for  if  in  perfect  silence  he  accepted  the 
price  to  which  he  knew  he  was  entitled  according  to  the 
agreement,  it   could   not   be   said   that   the   assent  and 
recognition  were  not  sufficiently  binding.     On  the  other 
hand,  had  he  silently  refused  to  accept  the  price,  it  might 
have  raised  a  presumption  of  dissent."     In  that  case  it 
had  been  arranged  that  the  purchase  money  should  be 
p;iid  by  setting  it  off  against  rent  which  the  father  owed, 
and  the  Vice-Chancellor  held  that  the  father  having  got 
the  advantage  of  not  having  to  pay  rent  was  bound. 
The  question  came  up  in  Fothergill  v.  Phillips  (I)  as 
,  between        to  the  effect  of  acquiescence  between  a  principal  and  a 
j;';;1;,'!;:';!^''1     third  party.    There  one  of  two  brothers  contracted  to  sell 
ilic  joint  property  of  himself.    The  other  brother  neither 

(/)  (1871),  G  Ch.  770. 
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assented  nor  dissented,  but  lay  by  ;  because  the  mort- 
gagee of  the  property  threatened  to  sell  over  his  and  his 
brother's  head.  Difficulties  arose  as  to  the  title,  so  that 
the  matter  dragged  on  some  years,  and  ultimately  an 
action  for  specific  performance  was  brought,  but  dismissed 
on  grounds  which  are  immaterial  to  the  present  question. 
The  case  was  heard  before  Vice-Chancellor  Stuart  and 
on  appeal  before  the  Lord  Chancellor,  Lord  Hatherle}^. 
The  effect  of  lying  by  was  discussed  in  both  Courts, 
though  neither  made  it  the  ground  of  their  decision. 
The  Vice-Chancellor  thought  that  such  lying  by  did  not 
amount  to  acquiescence  (it  was  not  suggested  that  the 
plaintiff  had  altered  his  position  for  the  worse,  as  seems 
necessary  to  constitute  an  estoppel)  (m),  but  Lord 
Hatherley  said:  "  As  at  present  advised,  I  am  of  opinion 
that  it  was  the  duty  of  John  Phillips,  if  he  dissented, 
to  express  his  dissent  as  soon  as  he  was  informed  of 
what  his  brother  had  done,  and  that  if  there  were 
nothing  more  in  the  case  he  must  have  been  taken  to 
have  ratified  the  agreement." 

In  the  case  of  Banque  Jacques  Cartier  v.  Banquc 
d'Epargne  it  was  sought  to  make  a  board  of  directors 
liable  for  their  manager's  debt  because  for  six  months 
they  had  not  repudiated  their  bank  being  put  down  as 
debtors  of  the  defendant  bank  instead  of  their  manager. 
The  fact  that  the  bank  had  been  so  put  down  had  not 
affected  the  defendant  bank's  position.  The  Privy  Council 
held  that  acquiescence  and  ratification  must  not  only  be 
founded  on  full  knowledge  of  the  facts,  but  that,  further, 
it  must  be  in  relation  to  a  transaction  which  might  be 
valid  in  itself  and  not  illegal,  and  to  which  effect  might 
be  given  as  against  the  party  by  his  acquiescence  in 
and  adoption  of  the  transaction.  They  held  that  the 
directors'  duty  was  to  protect  the  shareholders,  and  that 

(m)    Be  Bussehe  v.  Alt  (1878),  8       (1880),     15    C.    D.    96;    Blake   v. 
C.     1).     286  ;     Wilmott    v.    Barber       Gale  (1886),  32  C.  D.  571. 
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they  could  not,  therefore,  acquiesce  in  the  shareholders' 
money  being  used  to  pay  the  manager's  personal  debt  (?i). 

Ratification,  when  effective,  has  the  same  effect  as 
if  the  person  whose  act  or  contract  is  ratified  had  an 
original  authority,  for  a  subsequent  sanction  is  considered 
the  same  thing  in  effect  as  direction  or  authority  at  the 
time  the  thing  was  done:  omnis  ratihabitio  retro -trahitur 
et  manclato  cequiparatitr  (<>). 

The  result  of  this  is  that  if  it  is  a  tort  that  has  been  rati- 
fied the  principal  becomes  liable  for  it,  and  if  it  is  a  contract 
the  principal  is  in  the  same  position  towards  the  agent  and 
third  party  as  if  he  had  originally  entered  into  it  himself  (j)). 

If  the  act  of  an  agent  is  ratified  by  the  State  it  becomes 
an  act  of  State,  for  which  no  action  will  lie  {q). 

If  the  agent  is  acting  for  a  disclosed  principal,  the 
ratification  of  the  contract  by  the  principal  will  relieve 
the  agent  from  all  liability  with  respect  to  it  (s).  If  the 
principal  is  undisclosed,  ratification  will  not  protect  the 
agent  from  liability  to  the  third  party,  but  only  give  such 
third  party  an  option  as  to  whom  he  is  to  sue.  Ratification 
being,  however,  an  adoption  of  the  contract,  will  protect 
the  agent  from  an  action  by  the  principal  in  connection 
with  it  (t).  Lord  Cairns  says  :  "  I  take  it  to  be  clear  that 
where  an  agent  contracts  in  his  own  name  for  an  un- 
disclosed principal,  the  person  with  whom  he  contracts 
can  sue  the  agent,  or  he  may  sue  the  principal"  (w). 
(See  "Liability  of  Agent  to  Third  Party.") 

If  the  act  of  an  agent  is  a  tort  the  agent  is  personally 
liable  whether  the  act  is  ratified  or  not.  It  was  there- 
fore held  that   a  clerk  was  liable  for  conversion,  who 


(n)  (1887),  13  Ap.  Cas.  111. 

("j   Maclem   v.    Dunn  (1820),    4 


Bing 


■■■>••> 


(  (p)  Keay  v.  Fenwick  (1875),  1 
C.  1'.  ]).  745  ;  Frixione  v.  Tagliaferro 
(1856),  10  Moo.  P.  C.  C.  175. 

(>/)  Secretary  of  State  for  India  v. 
Kamachec     Boye,    §c.    (1859),     13 


Moo.  P.  C.  22. 

(*)  Spittle  v.  Lavender  (1821),  2 
Brod.  &  Bin?.  452. 

{t)  Smith  v.  Cologan  (1786),  2 
Term,  1888;  Hisboun/  v.  Bruckner 
(1858),  3  C.  B.  X.  S.  812. 

(«)  Kendalls.  Hamilton,  4Ap.  Cas. 
504 ;  48  L.  J.  C.  P.  704  ;  41  L.  T.  418. 
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had  forwarded  to  his  master  goods  to  which  the  latter 
had  no  title.  "  For  a  person  is  guilty  of  conversion  who 
intermeddles  with  another  person's  property  and  disposes 
of  it ;  and  it  is  no  answer  that  he  acted  under  the 
authority  of  another  who  had  no  authority  to  dispose 
of  it.  And  the  Court  is  governed  by  principles  of  law, 
and  not  b}^  the  hardship  of  any  particular  case.  For 
what  can  be  more  hard  than  the  common  case  in  trespass, 
where  a  servant  has  done  some  act  in  assertion  of  a 
master's  right,  that  he  shall  be  liable  not  only  jointly 
with  the  master,  but  if  the  master  cannot  satisfy  it,  for 
even-  penny  of  the  whole  damage,  and  his  person  also 
shall  be  liable  for  it;  and  what  is  more,  that  he  shall  not 
recover  contribution  ?"  (x),  for  there  is  no  contribution 
between  joint  tort  feasors. 

By  the  2nd  section  of  the  Infants'  Relief  Act,  1874,  it  Purification 
is  enacted  that  no  action  shall  be  brought  whereby  to  >  in  an  • 
charge  any  person  upon  any  promise  made  after  full  age 
to  pay  any  debt  contracted  during  infancy  or  before  any 
ratification  made  after  full  age  of  any  provision  or 
contract  made  during  infancy,  whether  there  shall  or 
shall  not  be  any  new  consideration  for  such  promise 
or  ratification  after  full  age. 

"We  have  seen  (y)  that  the  only  person  who  can  ratify  "WTio  can 
is  the  person  in  whose  name  or  on  whose  behalf  some-  ' 
thing  has  been  done.  Let  us  consider  who  answers 
this  description.  He  must  be  a  person  who  was  in 
existence  at  the  time  when  the  thing  ratified  was  done 
on  his  behalf,  though  he  need  not  be  known  to  the 
person  purporting  to  act  on  his  behalf,  as  when  an 
insurance  agent  insures  for  the  benefit  of  those  con- 
cerned (z),  or  when  an  agent  receives  rent  on  behalf 
of   the    heirs  of  a   particular   person,  though   they  are 

(x)    Per    Lord     Ellenborough    iu  (y)  Definition  of  Ratification,  p.  54. 

Stephens  x.Ehvall  (1815),  4  M.  &  S.  (z)  Mouth  v.  Thompsoi  (1811),  13 

258.  East,  274. 
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unascertained  persons  (a),  or  sells  on  account  of  the 
benefit  of  an  intestate's  estate— i.e.,  for  the  benefit  of 
those  entitled  (1>) . 

There  must  be  an  actual  principal  in  existence ;  other- 
wise there  can  be  no  ratification.  It  was  therefore 
held,  that  where  a  contract  was  signed  by  one  pro- 
fessing to  be  signing  as  agent,  but  who  had  no  principal 
in  existence,  he  was  liable  himself  on  the  contract,  and 
that  a  stranger  could  not,  by  subsequent  ratification, 
relieve  him  from  his  liability  (c).  The  case  in  which 
this  was  decided  was  one  in  which  a  person  was  acting 
as  promoter  for  a  company  that  Mas  intended  to  be 
got  up,  and  "contracted  on  behalf  of  the  company" 
on  the  27th  January;  the  company  not  being  incor- 
porated until  the  20th  February  following.  Chief  Justice 
Erie,  in  giving  judgment,  said:  "The  cases  referred 
to  in  the  course  of  the  argument  fully  bear  out  the 
proposition  that  where  a  contract  is  signed  by  one 
who  professes  to  be  signing  '  as  agent,'  but  who  has  no 
principal  existing  at  the  time,  and  the  contract  would  be 
altogether  inoperative  unless  binding  upon  the  person 
who  signed  it,  he  is  bound  thereb}-,  and  a  stranger 
cannot  by  a  subsequent  ratification  relieve  him  of  the 
responsibility.  When  the  company  came  afterwards  into 
existence,  it  was  a  totally  new  creature,  having  rights 
and  obligations  from  that  time,  but  no  rights  and 
obligations  by  reason  of  anything  which  might  have 
been  done  before.  It  was  once,  indeed,  thought  that 
an  inchoate  liability  might  be  incurred  on  behalf  of  a 
proposed  company  which  would  become  binding  on  it 
when  subsequently  formed  ;  but  that  notion  was  mani-  . 
festly  contrary  to  the  principles  upon  which  the  law  of 
contract  is  founded  "  (</).     Lord  Coleridge,  in  Melhado  v. 

(a)  Lyell  v.  Kennedy  (1889),  14  (c)  Kelner  v.  Baxter  (1867),  L.  R. 
Ap.  Cas.  437.                                             2  C.  P.  174. 

(b)  Foster    v.    Bates    (1843),  12  {d)  See  also  In  re  Northumberland 
M.  &  W.  226.                                            Avenue  Hotel  (1886),  33  C.  D.  16. 


RATIFICATION.  67 

Port  Alegree  Rail.  Co.  (e),  adopted  this  principle,  and 
said  :  "  Kelner  v.  Baxter  (/)  is  a  distinct  authority  to  show 
that  the  company  could  not  ratify  such  a  contract,  as  it 
was  not  in  existence." 

It  has,  however,  been  decided  that  where  a  company  Principal 
has  got  all  the  benefits  and  advantages  from  the  contract  benefit  of 
they  will  not  be  allowed  to  eniov  them  without  carrying  promoters 

J  contract  with- 

out the  arrangements  and  contracts  of  the  promoter  (g).   out  carrying 

Acts  may  be  done  by  the  company  after  its  formation  JJjJij^s, 
which  make  a  new  contract  to  the  same  effect  as  the 
old  one,  but  that  stands  on  a  different  principle.  In 
the  same  way  a  principal  may  make  a  new  contract, 
carrying  out  the  same  conditions  as  the  one  he  was 
unable  to  ratify  ;  but  these  questions  do  not  often  arise, 
hince  the  question  of  the  validity  of  the  ratification  only 
occurs  when  one  or  other  party  wishes  to  repudiate 
the  contract.  The  new  contract  entered  into  by  the 
company  must,  however,  be  one  warranted  by  the  terms 
of  its  incorporation  (It). 

'Sir.  Justice  Kay,  in  Howard  v.  Patent  Irorij  Co.  (i) 
(which  is  referred  to  with  approval  by  Lord  Lindley 
in  his  book  (k) )  quotes  Sir  George  Jessel's  judgment 
in  Tiie  Empress  Engineering  Co.  (/),  where  he  said: 
"  The  contract  between  the  promoters  and  the  so- 
called  agent  for  the  company,  of  course  was  not 
binding  on  the  company  by  ratification  :  because  it 
has  been  decided,  and  it  appears  to  me  well  decided, 
that  there  cannot  in  law  be  an  effectual  ratification  of  a 
contract  which  could  not  have  been  made  binding  on  the 
ratifier  at  the  time  it  was  made,  because  the  ratifier  was 
not  then  in  existence."  Mr.  Justice  Kay  adds  this  :  "It 
does  not  follow  from  that,  that  acts  may  not  be  done  by 

(e)  (1874),  9  C.  P.  503.  (A)    Caledonian,    $c.   My.    v.    The 

\f)  (1867),  L.  It.  2  C.  P.  174.  Magistrates  of  Sellensburgh  (1855), 

(g)    Edwards   v.    Grand  Junction  2  M'Q.  391. 

Bad.   Co.   (1836),  1  M.  &  Cr.  650  :  (0  (18S8),  38  C.  D.  156,  at  p.  164. 

see    also    cases   quoted   in   Fry    on  (k)  Liudley  on  Companies,  p.  177. 

Sp.  Perf.  3rd  ed.  p.  110.  (I)  (1881),  16  C.  D.  125. 
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the  company  after  its  formation  which  make  a  new  con- 
tract to  the  same  effect  as  the  old  one  ;  but  that  stands 
on  a  different  principle.  That  is  to  say,  recogniz- 
ing entirely  the  well-settled  law  that  a  company  is 
bound  by  acts  of  part  performance,  and  that  when 
you  find  a  company  in  possession  of  the  property  of 
another  person  you  are  hound,  if  you  can,  to  refer  that 
possession  not  to  trespass,  but  to  contract ;  and — as 
Turner,  L.  J.,  said  (//),  in  the  words  I  have  quoted,"  [viz., 
that  it  would  be  a  fraud  if  an  individual  kept  possession 
of  property  of  another  person,  and  alleged  there  was  no 
agreement,  and  therefore  the  Court  ought  to  discover 
what  the  agreement  was,  and  that  it  was  the  same  in  the 
case  of  a  company]  "  to  find  out,  if  you  possibly  can, 
what  that  contract  is.  The  Master  of  the  Rolls  excepts 
from  his  judgment,  which  he  is  giving,  cases  of  the 
kind  where  there  have  been  acts  of  a  company  from 
which  you  can  infer,  and  from  which  you  ought  to 
infer,  that  there  was  a  contract  by  the  company  after 
its  formation."  Mr.  Justice  Kay,  therefore,  in  the 
case  before  him,  holding  the  company  had,  in  fact, 
adopted  the  promoters'  contract,  enforced  it  against  the 
company. 

A  company  is  bound  by  the  acts  of  persons  who  take 
upon  themselves,  with  the  knowledge  of  the  directors,  to 
act  for  the  company,  provided  such  persons  act  within 
the  limits  of  their  apparent  authority,  and  a  person 
dealing  bond  fide  with  such  persons  has  a  right  to 
assume  they  are  duly  appointed  (m).  The  shareholders 
of  any  company  can  ratify  any  contract  which  comes 
within  the  powers  of  the  company  in  the  memorandum 
of  association  (n). 

A  ratification  is  in  law  treated  as  an  equivalent  to  a 

7>(//^/r'n'::'-,:\"Vi't  H<»-t'<-pool  (n)    Grant    v.     United   Kingdom 

Rati.  Co.  (1853)   2 De  J.  &  S.  475.        Switchback    Rail.     Co.    (1889),    40 

f>C.  11.668;  (18o2),  11  C.B.  897.         pp.  139,  140. 
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previous  authority,  and  it  follows  that  as  a  general  rule  principal's 

.  power. 

a  person  or  body  of  persons  who  are  not  competent  to 
authorize  an  act  cannot  give  it  validity  by  ratifying  it  (o). 
It  is  competent  for  the  majority  of  shareholders  present 
at  an  extraordinary  meeting  convened  for  that  object, 
and  of  which  object  due  notice  has  been  given  to  ratify 
an  act  previously  done  by  the  directors  in  excess  of  their 
authority,  but  which  is  within  the  memorandum.    But  if 
the  object  of  the  meeting  is  to  give  the  directors  an  autho- 
rity extended  beyond  what  is  given  by  the  articles,  then 
that  can  only  be  done  by  a  meeting  held  in  accordance 
with  the  articles,  at  which  the  number  provided  thereby 
vote.     The  ratification  of  a  particular  act  in  excess  of  Ratification  of 
authority  does  not  extend  the  power  of  the  directors  to  not  authorize 
do  similar  acts  in  future ;  for  there  is  a  wide  distinction  similar  act-. 
between  ratifying  a  particular  act  which  has  been  done 
in  excess  of  authority  and  conferring  a  general  power 
to  do   similar  acts  in   future.      Lord  Lindley  (j))  says, 
*'A   ratification    to    be  imputable    to  a   company  must  Ratification 
be   made    directly    by    the    shareholders    or    indirectly  ^Jtbedone 

through   their  agents  acting  within   the  limits  of  their  by  staare- 

i  i   ■  ■  •      bold(  re. 

real  or  apparent  authority,  and  in  order  that  the  ratifi- 
cation by  the  shareholders  or  their  agents  may  be 
proved  it  must  be  shown  :  (1)  that  the  parties  alleged  to  Two  con- 
have  ratified  the  contract  knew  what  it  was,  or  having  ratifa^on 
had  their  attention  drawn  to  it  did  not  choose  to  inquire 
into  it ;  (2)  that  they  have  in  some  way  recognized  it 
and  adopted  it ''  (q). 

In  Grantv.  United  Kingdom  Switchback  Railway  Co.  (r), 
the  shareholders  ratified,  at  an  ordinary  general  meeting, 
an  agreement  of  the  directors  which  was  outside  their 
authority,  but  within  the  objects  of  the  company.  It 
was  contended  that  such  a  ratification  amounted  to  an 


/• 


(o)   Per    Sir    Earnes    Peacock    in  (q)  See    Banque    Jacques    Cartie 

Irvine  v.    Union  Bunk  of  Australia  v.     Banque    cVEparyiie   (1888),    13 

(1877).  2  Ap.  Cas.  36(5,  at  p.  374.  Ap.  Cas.  111. 

{p)  Lindley  on  Companies,  p.  177.  (/•)  (1889),  40  C.  D.  135. 


•o 


PRINCIPAL    AND    AGENT. 


What  can 
be  ratified. 


Only  act  of 
agent,  or 
wmikl-be 
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alteration  of  the  articles,  and  could  only  be  made  by 
special  resolution ;  but  Lord  Justice  Bowen  held  it 
was  not  so,  as  the  company  did  not  purport  to  alter 
the  limits  of  the  authority  given  generally  to  the 
directors,  and  that  there  was  nothing  in  them  to  pre- 
vent the  company  from  giving  special  power  to  the 
directors  in  a  particular  case  as  to  a  particular  contract ; 
and  that  if  the  company  adopted  the  agreement  that 
was  a  ratification  of  an  unauthorized  act,  and  not  an 
alteration  of  the  articles. 

As  we  have  already  pointed  out,  a  principal  can  ratify 
either  an  act  (s)  which  may  be  a  tort  (0,  or  a  contract  (u), 
done  on  his  behalf  and  for  his  benefit.  It  is  essential 
to  a  valid  ratification  that  what  has  been  done  should 
have  been  done  by  an  agent  on  behalf  of  the  principal 
or  a  person  assuming  to  act  for  the  principal's  benefit. 

The  principal  cannot  ratify  an  act  done  by  stranger 
either  on  his  own  behalf  or  on  behalf  of  a  third  party. 
Chief  Justice  Tindal,  in  holding  that  an  act  done  by  an 
agent  on  behalf  of  A.  could  not  be  ratified  by  B.  (b),  took 
this  distinction,  and  said  :  "  That  an  act  done  for  another 
by  a  person  not  assuming  to  act  for  himself,  but  for  such 
other  person,  though  without  any  precedent  authority 
whatever,  becomes  the  act  of  the  principal  if  subsequently 
ratified  by  him,  is  the  known  and  established  rule  of  law. 
In  that  case  the  principal  is  bound  by  the  act,  whether  it 
be  for  his  detriment  or  his  advantage,  and  whether  it  be 
founded  on  a  tort  or  a  contract,  to  the  same  extent  as  by, 
and  with  all  the  consequences  which  follow  from,  the 
same  act  done  by  his  previous  authority.  Such  was  the 
precise  distinction  taken  in  the  Year  Book,  7  Henry  4, 
fo.  35  a,  that  if  the  bailiff  took  the  heriot,  claiming  the 
property  in  himself,  the  subsequent  agreement  of  the  lord 

(a)  Whitehead y.  Taylor  (1839),  10  («)  Saunderson  v.  Griffiths  (1826), 

A-  &  E-  210.  5B.  &  ('.  909. 

''■■    /;"""'  v.   Sparrow  (1827),   7  (I)  Wilton   v.    Tumman    (1843),  6 

B.&C.310.  M.&G.  236. 
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would  not  amount  to  a  ratification  of  his  authority  as 

bailiff  at  the  time ;  but  if  he  took  it  at  the  time  as  the 

bailiff  of  the  lord,  the  subsequent  ratification  by  the  lord 

made  him  bailiff  at  the  time.      The  same  distinction  is 

also  laid  down  by  Anderson,  C.  J.,  in  Godbolt's  Reports, 

109  (b),  'If  one  have  cause  to  distrain  my  goods,  and 

a  stranger  of    his  own  doing,  without  any  warrant  or 

authorit}'  given  him  by  the  other,  takes  my  goods,  not  as 

bailiff  or  servant  to  the  other,  and  I  bring  an  action  of 

trespass  against  him,  can  he  excuse  himself  by  saying 

that  he  did  it  as  his  bailiff  or  servant  ?     Can  he  also 

father   his  misdemeanor   upon   another  ?      He    cannot, 

for   once   he   was    a   trespasser,    and    his    intent    was 

manifest.'  "      Lord  Justice  Thesiger,  in  Jones  v.  Hope 

an/1  others  (r),  explained  this  principle.     In  that  case  the 

plaintiff  sued  the  commanding  officer  of  a  regiment  and 

the  other  officers  on  a  contract  for  clothing.      First,  a 

contract  with  the  corps  was  set  up ;    but  the  Court  held 

there  could  be  no  such  contract,  as  there  was  no  such  legal 

entity.     The  plaintiff  then  set  up  a  contract  with  the 

colonel  personally,  and  sued  the  officers  as  having  ratified 

this  second  contract,  although  it  was  admitted  that  the 

original  contract  had  not  been  made  on  their  behalf. 

Lord  Justice  Brett  held  the  colonel  had  never  contracted 

personally,  and  said:   "It  escaped  notice  at  this  trial — 

notwithstanding  the  length  of  it,  as  it  seems  to  me — that 

whichever  of  the  two  contracts  was  made  with  Colonel 

Durnford,  the  question  of  ratification  could  not  arise ; 

because  if  Colonel  Durnford  had  made  a  contract  binding 

himself  personally,  that  was  a  contract  which  did  not 

assume  to  be  made  on  behalf  of  any  one  of  the  other 

defendants,    and  therefore  whatever  they    said   or   did 

could  not   be  a  ratification.      They  could  not  ratify  a 

contract  which  did  not  assume  to  be  made   on   their 

(c)   (1886),  3  Times  Rep.  p.  247,  and  Haxvhe  v.  Cole  (1890),   62  L.  T. 
60S. 
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behalf.  They  might  have  made  a  new  contract ;  but  the 
case  put  was  that  they  ratified  that  contract.  Now  they 
could  not  do  it.''  So  a  man  cannot  ratify  a  contract 
made  on  behalf  of  his  wife  and  another  person  (d). 

To  enable  a  person  to  sue  or  be  sued  on  a  contract  he 
has  not  authorized,  it  must  be  proved  that  the  person 
whose  contract  it  is  alleged  he  adopted  purported  to 
contract  as  agent.  If  that  person  contracted  as  principal, 
then  the  fact  that  he  intended  to  give  the  benefit  of  the 
contract  to  another  and  hoped  such  other  would  adopt 
it,  does  not  make  the  contract  capable  of  ratification  or 
enable  the  person  intended  to  be  benefited  to  sue  or  be 
sued  upon  it  (dd). 

There  is  one  exception  to  this  rule.  It  has  been  held 
that  though  a  contract  may  not  in  fact  actually  have 
been  made  on  behalf  of  the  principal  by  the  agent,  but 
really  on  behalf  of  himself,  yet  if  the  agent,  by  using 
the  principal's  name,  purported  to  act  for  the  principal 
(though  it  may  have  been  done  fraudulently  in  order 
to  deal  with  persons  who  would  not  deal  with  him 
personally),  the  principal  may  ratify  and  sue  on  the 
contract,  since  it  purported  to  be  his  (x). 

Criminal  acts  (z)  cannot  be  ratified,  though  a  principal 
can  by  becoming  party  to  them,  become  an  accessory. 
Nor  can  a  person  ratify  an  act  done  by  the  sheriff 
in  the  execution  of  his  public  duty,  because  it  is  done 
not  as  his  agent  but  by  command  of  the  Court,  and 
being  party  to  an  interpleader  issue  after  the  sheriff  has 
so  seized  goods  does  not  any  more  constitute  a  ratifica- 
tion, since  the  seizure  being  done  on  behalf  of  another 
(the  Court)  cannot  be  ratified  (e). 

It  is  also  clear  that  when  an  act  is  altogether  beyond 


(d)  See  also  Saunderson  v.  GriMtlis 
(1826),  5  1'..  .V-  C.  909. 

dd    Keightley  Maxstead  v.  Dw- 
Cas.    240;     17 


rant    (1901),    Ap. 
Times,  627. 


(.r)  In  re  Tiedemann  and  Ledermann 
Freres  (1899),  2  Q.  B.  66. 

(:)  See  p.  84. 

(e)  Woollen  v.  Wright  .(1862),  1 
H.  &  C.  554. 
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the  powers  of  the  principal,  it  cannot  be  ratified  (/),  as  gjjjjj^^w 
where  a  company  purported  to  assent  to  a  contract  which   vires,  cannot 
related  to  something  altogether  outside  the  memorandum  be  ratified- 
of  association  (which  defines  the  objects  of  the  company), 
the  Court  held  that,  even  if  every  member  consented  to 
such  ratification,  it  was  bad ;  for  the  twelfth  section  of  the 
Companies  Act  of  1862  only  allows  companies  to  alter  the 
memorandum  for  the  purpose  of  increasing  the  capital, 
.altering  the  division  of  shares,  and  similar  objects.      In 
the  case  of   The  Ashbury  Railway  Carriage  Company  v. 
Biche,  the  company,  being  constituted  to  make  railway 
carriages,  &c,  purported  to  contract  to  supply  the  con- 
tractors with   funds  to  build   a  railway  abroad.     Lord 
Cairns  said:  "  The  question  is  not  as  to  the  legality  of  the 
contract,  but  the  question  is  as  to  the  competency  and 
power  of  a  company  to  make  the  contract.      Now  I  am 
clearly  of  opinion  that  this  contract  was  entirely  beyond 
the  objects  in  the  memorandum  of  association.     If  so,  it 
was  thereby  placed  beyond  the  powers  of  the  company  to 
make  the  contract.     If  so,  my  Lords,  it  is  not  a  question 
whether  the  contract  ever  was  ratified  or  was  not  ratified. 
If  it  was  a  contract  void  from  the  beginning,  it  was  void 
because  the  company  could  not  make  the  contract.     If 
every  shareholder  of  the  company  had  been  in  the  room, 
and  every  shareholder  had  said  that  is  a  contract  which 
we  desire  to  make,  which  we  authorize  the  directors  to 
make,  to  which  we  sanction  the  placing  of  the  seal  of  the 
company,  the  case  would  not  have  stood  in  any  different 
position  from  that  in  which  it  stands  now.     The  share- 
holders   would    thereby,    by    unanimous    consent,    have 
been  attempting  to  do  the  very  thing  which  by  Act  of 
Parliament  they  were  prohibited  from  doing  "  (g). 

The  principal  can  only  ratify  the  contract  or  the  act  of  Ratification 
11  j  j  must  be  of  th) 

(/)  Ashbury  Railway  Carriage  Co.  (.</)  See  also  Irvine  v.  Union  Bank 

v.  Richc    1874  ,   L.    It.   7   II.  of  L.       of  Australia  (1877),  2  Ap.  ('as.  366, 
653.  at  p.  374. 
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whole  trans-  the  agent  wholly,  and  not  in  part,  and  he  cannot  adopt 
n Mt'nl'prt.  part  and  repudiate  the  rest.  Lord  Ellenborough  (//) : 
"If  you  adopt  a  man  as  your  agent  on  your  behalf  you 
must  adopt  him  throughout  and  take  his  agency 
cum  (mere.'''  In  Bristowe  v.  Whitmore  the  master  of  a 
ship  without  authority  entered  into  a  charter-party 
by  which  he  was  put  to  expense.  The  plaintiff  wished 
to  reap  the  profits  of  the  charter-party  without  paying 
these  expenses.  Lord  Cranworth,  in  giving  judgment, 
said,  "The  principle  which  must,  I  think,  govern 
this  case  is  one  of  universal  application,  namely,  that 
where  a  contract  has  been  entered  into  by  one  man  as 
agent  for  another,  the  person  on  whose  behalf  it  has  been 
made  cannot  take  the  benefit  of  it  without  bearing  its 
burthen.  The  contract  must  be  performed  in  its  integrity. 
Here  the  appellant,  as  agent  for  the  owner,  now  repre- 
sented by  the  respondents,  stipulated  for  certain  benefits 
in  consideration  of  certain  burthens  which  he  undertook 
to  bear  and  certain  labours  which  he  undertook  to  perform. 
If  he  had  authority  to  enter  into  such  a  contract,  the 
principal  is  of  course  bound.  If  he  had  not  authority, 
then  the  principal  ma}-  repudiate  the  contract  ;  but  he 
cannot  take  that  part  of  it  which  is  beneficial  to  him 
without  performing  that  which  is  onerous  "  {hh). 
Next  as  to  the  The  question  of  time  at  which  the  ratification  must 
which  the  act     take  l^ace  depends  as  to  whether  the  ratification  is  as 

or  contract  of     between  agent  and  principal,  or  as  affecting  the  rights 
the  person  ,  ,.  ..,/,. '  .  °  ° 

purporting  to     between  the  principal  and  third  parties. 

•'^  As  between  Principal  and  Agent  it  seems  to  be  of  no 

at  in    beyond    importance  when  the  principal  ratifies.    The  principal  can, 

imU'u' '  as  between  himself  and  his  self-constituted  agent,  ratify 

ratified.  at  any  time.     So  where  a  "defendant  had,  as  agent  for  the 

heir,  received  rents  for  over  twelve  years  from  the  tenants, 

it  was  held  he  could  not  set  up  a  title  by  prescription  against 

h)    Eovilv.  Pack  (1806),  7  East,  {/</r  Britiowe  v.  Whitmore  (1861), 

164.  9  11.  of  L.  391. 
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the  heir  when  ascertained,  and  that  the  heir  was  entitled 

to  ratify  the  defendant's  self-constituted  agency,  and  call 

upon  him  for  an  account  of  the  rent  received  (/). 

Though  the  rule  is  that  there  is  no  limit  to  the  time  in 

which  the  principal  can  ratify  as  hetween  himself  and  his 

agent,  it  is  subject  to  this,  that  if  the  agent  wishes  the 

principal  to  adopt  an  act,  and  he  refuses,  or  does  not  do  so 

in  a  reasonable  time,  the  agent  can  adopt  the  act  as  done 

for  his  own  benefit,  or  cancel  it,  as  in  Walter  v.  James  (k). 

The  time  in  which  the  principal  can  ratify  as  between  As  to  the  time, 
•  t  i_i  £     i        as  between 

himself  and  a  third  party  depends  on  the  nature  ot  the  principal  and 

act  or  contract  of  the  agent  which   it   is   proposed   to  Jj^ieact 
ratify.    The  agent  may  have  done  one  of  three  things :   or  contract 
(1)  an  act  which,  if  authorized,  would  create  a  right  to  ™"ified? 
have  some  act  or  duty  performed  by  a  third  party,  or 
would  defeat  an  estate,  interest,  or  right  already  vested 
in  him  ;  (2)  committed  a  tort ;    (3)  made  a  contract. 

Some  of  the  acts  which  create  a  right  to  have  some  act  Can  act- 
or duty  performed  by  a  third   party,  or  which  would  rigllts or  dutieg 
defeat  an  estate  or  right  already  vested  in  him,  are  as  of  third  party 

°     ,       ,  ,  .  .         towards  prmci- 

follows  :  (a)  an  entry;  (b)  demand  ;  (c)  notice  to  quit;  pal  be  ratified, 
(d)  stoppage  in  transitu;  (e)  notice  of  abandonment;  ^"^Smm? 
(f)  option;  (g)  notice  of  dishonour ;  (h)  payment;  (i) bring- 
ing an  action.  Mr.  Justice  Story  says,  as  to  such  acts, 
that  the  subsequent  adoption  of  the  unauthorized  act  by 
the  principal  will  not  give  validity  to  it  so  as  to  bind 
third  persons  (I).  His  statement  is  as  follows:  "If  the 
act  done  by  such  person  would,  if  authorized,  create 
a  right  to  have  some  act  or  duty  performed  by  a  third 
person,  so  as  to  subject  him  to  damages  or  losses  for  the 
non-performance  of  that  act  or  duty,  or  would  defeat  a 
right  or  an  estate  already  vested  in  the  latter,  then  the 
subsequent  ratification  or  adoption  of  the  unauthorized 

(t)    Lyellv.  Kennedy   (1889),   14       Sobbs  v.  Wade  (1887),  36  C.  D.  553. 
Ap.Cas.437  ;  WAuliffe  v.  Fitzsimons  (/•)  (1871),  J..  R.  6  Ex.  124. 

(1889),  26  L.  R.lr.  29  ;  In  re  Hobbs,  (I)  Sects.  246  and  247. 
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act  by  the  principal  will  not  give  validity  to  it  so  as 
to  bind  third  parties  to  the  consequences."  He  then 
instances  a  notice  to  quit,  and  continues:  "The  rule 
omnis  ratihabitio  retro -trahitur  et  mandato  priori  cequi- 
puratur  seems  applicable  only  to  cases  where  the  con- 
duct of  the  parties  on  whom  it  is  to  operate  not  being 
referable  to  any  agreement,  cannot  in  the  meantime 
depend  on  the  fact  whether  there  is  a  ratification  or 
not."  And  the  Editors  of  Smith's  Commercial  Law  (m) 
lay  down  the  rule  that  "  An  estate  once  vested  cannot  be 
divested,  and  an  act  lawful  at  the  time  of  the  performance 
cannot  be  rendered  unlawful  by  the  application  of  the 
doctrine  of  ratification."  This  statement  of  Mr.  Justice 
Story's,  in  view  of  some  of  the  English  cases  under  the 
different  headings  given  below,  seems  to  be  too  broad. 

Entry.  (a)  Thus   in   Lord  Audeley   v.  Pollard  (it),  where    an 

estate  had  been  barred  by  fine  and  proclamation,  and 
the  owner  sought  to  avail  himself  of  an  entry  by  an 
unauthorized  agent  on  his  behalf  before  the  time  had 
elapsed,  it  was  held  that  he  might  have  done  so  if  he 
had  adopted  the  entry  before  the  time  had  elapsed. 

Demaud.  (b)  In  Solomons  v.  Dawes  (o),  in  an  action  of  trover,  it 

was  held  that  the  refusal  of  an  unauthorized  demand  could 
not  form  the  ground  of  an  action  for  conversion,  though 
the  owner  ratified  it  by  bringing  the  action.  So  also  in 
Coorev.  Callaway  (p),  where  an  action  was  brought  for  the 
price  of  goods  sold,  and  the  defence  was  tender,  to  which 
the  plaintiff  replied  that  there  had  been  a  subsequent 
demand,  and  it  turned  out  that  the  demand  was  by  a 
solicitor's  clerk  who  had  not  been  authorized,  Lord  Kenyon 
held  that  since  the  demand  was  by  an  unauthorized  person, 
the  plea  of  tender  was  good.  The  facts  were  identical  in 
Coles  v.  Pell  (q),  and  a  similar  result  come  to. 

(■;»)  loth  i'd.  vol.  1,  p.  164.  (o)  (1794),  1  Esp.  82. 

(«)    Cro.    Eliz.    561;     Margaret  \p)  (1794),  1  Esp.  115. 

Podger's  <'«*<, \)  Coke,  L04a  at  10(Jb.  («/)  (1808),  1  Camp.  478,  note. 
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(c)  The  question  of  ratification  and  the  time  when  it  Notice  to  quit 
was  permissible  arose  also  as  to  notices  to  quit.  Thus 
in  Right  v.  Cuthel  (r),  an  action  of  ejectment,  a  notice 
to  quit  was  not  given  in  the  terms  of  the  lease,  but  the 
person  who  ought  to  have  joined  in  the  notice  to  make 
it  good  ratified  it  afterwards :  but  this  was  held  not  a 
valid  ratification  on  the  ground  that  it  was  not  fair  that 
a  subsequent  ratification  should  affect  the  notice  one 
way  or  other,  for  the  tenant  ought  to  know  what  he  was 
bound  to  do  at  the  time  of  receiving  the  notice.  In 
Doe  d.  Mann  v.  Waiters  (s),  where  the  same  question 
came  up  on  a  notice  to  quit,  the  Court  held  that  to  make 
the  ratification  effective  it  should  have  been  at  a  time 
when  the  principal  could  have  himself  given  the  notice, 
and  that  bringing  the  action  was  not  a  sufficient  ratifica- 
tion against  the  tenant ;  and  though  in  Doe  d.  Lyster  v. 
Goduin  (0  the  point  was  not  necessary  for  the  decision, 
Lord  Denman  assumed  that  an  unauthorized  notice  to 
quit  might  be  ratified,  but  held  that  it  was  too  late  to  do 
so  by  bringing  the  action  of  ejectment. 

The  following  cases  were  decided  as  to  distresses.  In  Distress. 
Whitehead  v.  Taylor  (u)  the  plaintiff  brought  an  action 
for  trover  against  the  defendant,  a  bailiff,  on  the 
ground  that  he  had  no  right  to  levy  a  distress  on  behalf 
of  the  landlord  after  his  death,  and  argued  that  a  ratifi- 
cation by  the  executrix  was  bad.  The  distress  defeated 
the  plaintiff's  interest  in  the  goods,  but  Lord  Denman 
held  that  as  the  law  knew  no  interval  between  the 
vesting  of  the  right  of  execution  (x)  and  the  death  of 
the  testator,  ratification  made  the  act  good. 

(d)  The  leading  case  is  perhaps,  however,  that  of  Bird  Stoppage  in 

transitu. 

(>■)  (1804),  5  Enst,  491.    In  Good-  valid. 
title  v.   Woodward  {.1&1Q),  3  Bam.  ,V:  («)  (1830),  10  B.  k  C.  626. 

Aid.  689,  the  notice  to  quit  purported  (t)  (1841),  2  Q.  B.  143. 

to  be  given  by  an  agent  for  all  tbe  (it)  (1839),  10  A.  &  E.  210. 

owners.    In  fact  some  of  them  only  (x)  But  not  an  administration.    See 

ratiried   afterwards,  yet  it  was  held  Will,  on  Ex.  p.  342. 
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v.  Brown  (y),  where  the  question  arose  as  to  the  ratification 
of  a  stoppage  in  transitu.  There  a  stranger,  on  behalf  of 
the  defendant,  purported  to  stop  certain  goods  in  transitu 
which  had  arrived  in  England  from  America.  The 
goods  had  arrived  at  port,  the  consignee  was  a  bank- 
rupt, but  had  not  then  demanded  delivery.  Subsequently 
his  assignee  demanded  possession,  and  tendered  the 
freight,  thereby  terminating  the  transitu*,  and  on  being 
refused  brought  the  action  for  trover.  After  this  demand 
by  the  plaintiff  the  defendant  ratified  the  act  of  the 
stranger,  but  the  Court  of  Exchequer  held,  on  the 
authority  of  Lord  Andeley's  Case  above  (z),  that  the  act 
of  the  stranger  could  only  be  ratified  before  the  transitus 
was  ended,  but  clearly  assumed  that  the  act  was  one 
which  could  be  ratified. 

Notice  oi  (e)  In  Jardine  v.  Leathley  (a)  it  was  held  that  only  the 

bandonment.  owner  0f  the  ship  [or,  of  course,  an  authorized  agent] 
could  give  a  notice  of  abandonment  and  that  an  un- 
authorized abandonment  could  not  be  ratified. 

Option.  (f)  An  option  exercised  by  an  unauthorized  person  seems 

also  to  be  held  unratifiable.  Thus  in  Holland  v.  King  (b), 
by  articles  of  partnership  the  executors  and  adminis- 
trators of  a  partner  were  to  have  an  option  of  succeeding 
to  the  partnership  if  they  exercised  the  option  within  three 
months  of  the  death.  The  widow  of  a  deceased  partner, 
before  taking  out  administration,  and  within  the  three 
months,  purported  to  exercise  the  option.  She  afterwards 
took  out  letters  of  administration,  and  after  the  three 
months  ratilied  her  act.  It  was  held,  however,  that 
such  ratification  was  bad,  and  that  the  other  partners 
wen;  entitled  to  have  a  valid  exercise  of  the  option  which 
Ihey  could  act  upon  within  the  three  months.  The 
first  exercise  of  the  option  was  of  course  not  binding,  as 
the  willow  whs  not  at  the  time  administratrix.     And  this 

(I860),  1  Ex.  786.  la)  (18G3),  3  B.  &  S.  700. 

(')    •'•  76.  (/,)  (1848),  6  C.  B.  727. 
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was  followed  in  Dibbins  v.  Dibbins  (<■),  where  the  person 
who  was  entitled  to  exercise  the  option  being  a  lunatic, 
his  solicitor  gave  notice  that  he  would  accept  the  option 
on  his  behalf,  but  the  committee  only  ratified  after  the 
limited  time. 

(g)  A  notice  of  dishonour  given  by  an  authorized  person,   Notice  of 
though  ratified  afterwards,  was  held  to  be  bad  (<1)  ;   and 
this  policy  has  been  continued  by  the  Bills  of  Exchange 
Act  1882,  s.  49  (e). 

(h)  The  unauthorized  agent  may  make  a  payment  on  Payment. 
behalf  of  the  principal,  and  when  ratified  by  the  principal 
it  will  support  a  valid  plea  of  payment,  even  if  it  at  first 
has  been  disavowed,  provided  the  repudiation  has  not 
been  communicated  to  the  third  party  (/)  ;  but  the 
ratification  must  be  before  the  agent  has  cancelled  or 
recalled  his  act  with  the  consent  of  the  third  party  (g) . 

(i)  In  Ancona  v.  Marks  (//),  it  was  held  that  an  action  Bringing  an 
brought  without  authority  could  be  ratified.     There  it  action- 
was  admitted  that  the  plaintiff  knew  nothing  of  the  action 
until  after  the  pleadings  ;  but  though  at  the  time  of  bring- 
ing the  action  it  was  bound  to  fail,  owing  to  the  want  of 
authority,  yet  it  was  held  that  the  principal  could  ratify. 

In  all  these  cases  of  unauthorized  acts  affecting  the 
right  and  duties  of  the  third  party  towards  the  principal, 
it  is  clearly  of  great  importance  to  the  third  party 
that  he  should  know  beforehand  whether  the  act  is 
unauthorized  or  capable  of  ratification,  for  he  will  act, 
and  his  position  be  altered,  accordingly.  A  distress  by 
an  unauthorized  person  is  a  trespass,  yet  the  effect  of 
ratification  is  such  that  if  the  act  could  be  lawfully  done 
by  the  principal  it  ceases  to  be  a  wrong.     No  consistent 

{(•)   (1896),  2  Ch.  348.  11  C.  B.  191  ;   Purcell  v.  Henderson 

(d)   Chapman    v.    Keane     (1835),  (1885),  16  L.  R.  Ir.  466. 
3  Ad.  &   El.    193;    East  v.   Smith  {g)    Walter  v.  Junes  (1871),  L.  R. 

(1847),  16  L.  J.  Q.  B.  292.  6  Ex.  124. 

(?)  45  &  46  Vict.  c.  61.  (/')   (1862),  7  II.  &  X.  686  ;    In  re 

(/)  Simpson  v.  Eggington  (1855),  Portuguese  Copper  Mines  Co.  (1890),45 

10  Ex.  845  ;  Behhaw  v.  Bush\\U\),  C.  D.  16. 
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principle  seems  to  l>e  deducible  as  to  whether  an  act 
can  be  ratified  from  the  nature  of  the  act  and  its  conse- 
quences to  the  third  party  ;  for,  as  we  have  seen,  in  some 
cases  it  has  been  held  it  could  not  be  ratified  at  all, 
in  others  that  it  could,  if  the  ratification  took  place  at  a 
certain  time.  In  no  instance,  however,  has  the  ratifica- 
tion of  such  an  act  been  held  valid  unless  it  took  place  at 
a  time  when  the  principal  could  himself  have  lawfully 
done  it  himself. 
Tim.'  of  As  to  the  time  in  which  contracts  can  be  ratified  (/).     If 

of  a  contract,  it  is  a  contract  that  is  being  ratified,  the  contracting  party 
with  whom  an  unauthorized  contract  has  been  made  is, 
as  a  rule,  not  concerned  much  about  the  exact  time  the 
ratification  has  taken  place,  except  in  two  cases  :  If  he 
has  changed  his  mind  before  the  ratification  has  taken 
place,  and  wishes  to  cancel  the  contract;  or,  secondly, 
if  he  wants  immediately  to  know  what  his  position  is. 
"When  the  circumstances  have  entirely  altered,  or  altered 
for  the  worse,  by  the  time  the  principal  is  willing  to 
ratify  the  third  party  may  naturally  object  to  be  bound 
by  a  contract  which  the  principal  is  only  ratifying  after 
it  has  turned  out  in  his  favour,  and  would  prefer  can- 
celling it  if  possible. 

It  would  appear  prima  facie  that  it  would  have  been 
held  that  a  principal  could  not  ratify  a  contract  after 
the  circumstances  had  entirely  altered,  or  after  the 
third  party  had  cancelled  the  contract  :  but  it  has  been 
held  that  lie  can  do  so  in  both  cases.  Thus  in  Hagedorn 
v.  Oliverson  (I.)  the  principal  was  allowed  to  ratify  an 
insurance  after  the  loss  had  occurred,  and  this  case  has 
been  repeatedly  followed  (I).  These  cases  of  insurance, 
however,  do  not  really  present  any  difficulty,  because, 
first,  it  is  known  at  the  time  of  effecting  the  insurance 

Satmderton  v.  Griffiths  (1S2G),  (/)   Cory  v.  ration   (1874),  L.  II. 

•">  I:,   a    C.    909;    //>,<//,   v.    Chilton  9    Q.    15.    577;    Williams   v.  North 

(1844  ,  12  M.  &  W.  632.  China  Insurance  Co. (1876),  1C.P.  D. 

1814),  2  M.  &S.  485.  757. 
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that  there  may  be  a  loss  before  there  has  been  any 
opportunity  for  ratification  ;  and,  secondly,  it  has  been 
held  that  the  insurance  broker  in  such  cases  is  really 
a  quasi  principal  On).  Moreover,  the  principal  is  in  no 
case  liable  to  the  insurer  for  the  premiums,  even  if  the 
broker  has  not  paid  them  (n)  ;  consequently  the  third 
person's  position  is  not  altered  by  what  the  principal 
does.  The  ratification  of  an  unauthorized  contract  after 
the  third  party  has  cancelled  it  is,  however,  extremely 
difficult  to  justify  on  principle,  for  it  seems  to  be  in 
opposition  to  the  rule  that  an  act  which  is  altogether 
beyond  the  powers  of  a  principal  to  do  himself  cannot  be 
ratified  (o)  ;  for  clearly  the  principal  could  not  have  made 
the  contract  himself  when  the  third  party  would  not 
enter  into  it,  and,  secondly,  the  result  of  so  holding  is 
that  a  principal  obtains  the  option  of  holding  the  third 
party  to  a  contract,  while  he  himself  remains  free  to 
adopt  or  repudiate  it  as  he  may  think  fit. 

The  case  which  decides  this  point  is  the  case  of  Bolton 
v.  Lambert  {p).  There  the  defendant  made  an  offer  to 
buy  some  sugar  works  to  an  agent  of  the  plaintiffs.  The 
offer  was  accepted,  though  there  was  no  authority  to  do 
so.  The  defendant  then  withdrew  his  offer,  and  it  was 
not  until  some  days  after  the  offer  had  been  withdrawn 
that  the  principal  ratified  the  acceptance  of  his  agent. 
It  was  contended  for  the  defendant  that  this  ratification 
was  too  late :  but  the  Court  of  Appeal  held  it  was  not. 
Lord  Justice  Lindley,  in  his  judgment,  said  :  "  The 
question  is,  what  is  the  consequence  of  the  withdrawal 
of  the  offer  after  acceptance  by  the  assumed  agent,  but 
before  the  authority  of  the  agent  has  been  ratified  ?  Is 
the  withdrawal  in  time?     It  is  said,  on  the  one  hand, 

(»»)  Power  v.  Butcher  (1829),  10  2  Q.  B.  93. 
B.  &  C.  329.  (o)  Ashbury  Railway  Carriage  Co. 

(ji)    Universal    Insurance    Co.    v.  v.  Riehe  (1874),   L.  B.  7  II.  of  L. 

Merchants'  Marine  Ins.    Co.  (1897),  C53. 
1  Q.  B.  20.3;  ami  ou  appeal,  (1897),  [p)   (1S89),  41  C.  D.  29o. 

W.  G 
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that  the  ordinary  principle  of  law  applies,  viz.,  that  an 
offer  may  he  withdrawal  hefore  acceptance.  The  proposi- 
tion is,  of  course,  true.  But  the  question  is— acceptance 
by  whom  ?  It  is  not  a  question  whether  a  mere  offer 
can  be  withdrawn,  but  the  question  is  whether,  when 
there  has  been  in  fact  an  acceptance  which  is  in  form  an 
acceptance  by  the  principal  through  his  agent — though 
the  person  assuming  to  act  as  agent  has  not  then  been 
so  authorized — there  can  or  cannot  be  a  withdrawal  of 
the  offer  before  ratification  of  the  acceptance  ?  I  can 
find  no  authority  in  the  books  to  warrant  the  contention 
that  an  offer  made  and  in  fact  accepted  by  a  principal, 
through  an  agent  or  otherwise,  can  be  withdrawn.  The 
true  view,  on  the  contrary,  appears  to  be  that  the 
doctrine  as  to  the  retrospective  action  of  ratification  is 
applicable.  If  we  look  at  Mr.  Brice's  (the  counsel  who 
argued  for  the  defendant)  arguments  closely,  it  will  be 
found  to  turn  on  this  :  that  the  acceptance  was  a  nullity, 
and  unless  we  are  prepared  to  say  that  an  acceptance  of 
the  agent's  was  absolutely  a  nullity,  Mr.  Brice's  con- 
tention cannot  be  accepted.  That  the  acceptance  by  the 
assumed  agent  cannot  be  treated  as  going  for  nothing, 
is  apparent  from  Walter  v.  James.  I  see  no  reason  to 
take  the  case  out  of  the  application  of  the  general 
principle  as  to  ratification."  As  to  this,  it  is  submitted 
that  it  seems  inequitable  that  a  person  making  an  offer 
to  a  person  he  believes  authorized,  should  be  bound  by 
such  unauthorized  person's  acceptance,  while  the  prin- 
cipal is  not  bound.  It  is  submitted  that  the  only  effect 
of  Buch  an  acceptance  is  to  make  the  person  accepting 
Liable  for  breach  of  warrant  of  authority. 

This  case  was  treated  as  good  law  by  the  Court  of 
Appeal  in  In  re  Portuguese  Consolidated  Copper  Mines 
( 'c  (7).    As  in  tluit  case  there  was  no  distinct  cancellation 

(1890),  15  C.  I».  L6,  and  by  a       I.,. inn, urn   FrSres  (1899),    2  Q.  B. 
I  )i\  1  iona]  1  "in  1  in  i:<  Tiedemann  and      G6. 
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by  the  third  party  of  the  unauthorized  contract  of  the 
agent,  it  did  not  really  decide  that  the  third  party  cannot 
cancel  a  contract  made  by  an  unauthorized  agent  up  to  the 
moment  of  the  principal's  acceptance.  Sir  Edward  Fry 
has  commented  adversely  on  the  law  as  decided  in  Bolton 
v.  Lambert  in  Appendix  A.  of  his  last  edition  of  his  work 
on  Specific  Performance,  to  which  the  reader  is  referred. 
The  ratification  of  a  contract,  whether  there  is  an  exact 
time  at  which  it  must  take  place  (i.e.,  while  the  principal 
could  himself  have  done  the  act,  as  suggested  in  Bird  v. 
Broun  (r)),  or  not,  must  be  done  within  a  reasonable  time. 
The  measure  of  the  reasonableness  of  the  time  depends 
entirely  on  the  circumstances  of  the  case(s).  Prima  facie 
an  offer  made  is  a  continuing  offer  until  such  time  as  is 
indicated  either  by  the  parties  or  by  some  good  reason 
for  closing  with  it  or  refusing  it.  It  must  be  a  question  of 
fact  in  each  case  what  the  reasonable  limit  is.  Mere  time 
is  nothing  except  with  regard  to  the  circumstances  (0- 
For  instance,  a  contract  must  clearly  be  ratified  before 
the  time  that  it  comes  into  operation  (u). 

It   has   been  decided    that   for   the    purposes    of   the  Ratification 
Statute  of  Frauds,  the  ratification  of  the  principal  relates  [^makSg  of 
back  to  the  time  when  the  agent  made  the  contract  (.r),  the  contract, 
and  need  not   be  in  writing.     It   is  also  so  when  the 
ratification  is  of  the  variation  in  the  performance  of  one 
of  the  terms  of   the  contract.     Mr.    Justice   Blackburn 
said,  "  1  cannot  see  why  the  assent  to  a  substituted  mode 
of  performance  of  a  contract  need  be  in  writing,  and  may 
not  be  by  parol,  though  the  original  contract  must  have 
been  in  writing.     They  are  (mite  different  things — the 
proof   of   a    substituted    contract,    and    the   proof   of    a 

(;■)   (1850),  4  Ex.  786.  at  pp.  34  and  35. 

(s)  See 7//  re  Tiedemann  and Leder-  («)  Metropolitan  Asylum  Board  v '. 

mann  Freres  (1899),  2  (J.  B.  66.  Kingham  (1890),  6  Times,  217. 

(t)   See  L.    J.   Bowen's  judgment  (.;•)  Maclean    v.    Dunn   (1828),    4 

in    In    re   Portuguese     Consolidated  Bing.  722. 
Copper  Mnws  (1890),   45  C.  D.  16, 
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Time  for 
ratification 
of  torts. 


Criminal 
act  cannot 
be  ratified. 


Foil"  i  \  . 


ratification  or  approval  after  performance  of  the  sub- 
stituted mode  of  performance." 

With  reference  to  the  ratification  of  torts,  i.e.,  of 
acts  which  are  wrongs,  even  if  done  by  the  principal 
himself  (we  do  not  refer  to  acts  which  if  ratified 
cease  to  be  torts,  as  an  unauthorized  distress  (//) ),  the 
question  of  time  does  not  arise  in  the  same  way. 
If  the  third  party  wishes  to  make  the  principal  liable, 
the  question  of  time  of  the  ratification  only  arises 
incidentally  as  evidence  of  the  fact  that  the  principal 
knew  of  the  tort  and  adopted  it  as  his  own.  In  the 
case  of  ratification  of  torts,  the  question  at  issue  has 
been  whether  the  principal  at  the  time  of  the  alleged 
ratification  has  had  full  knowledge  of  the  facts  so  that  it 
is  safe  to  infer  an  adoption  of  the  tort,  or  whether  he  has 
unequivocably  adopted  them,  as,  for  instance,  by  taking 
the  benefit  of  the  act  irrespective  of  the  consequences  (z). 

The  ratification  to  be  good  must  be  a  ratification  of 
what  is  lawful,  not  of  something  that  is  criminal.  Lord 
Fitzgerald  said,  "Acquiescence  and  ratification  must  be 
founded  on  a  fall  knowledge  of  the  facts  ;  and  further, 
it  must  be  in  relation  to  a  transaction  which  is  valid  in 
itself,  and  not  illegal,  and  to  which  effect  may  be  given 
as  against  the  party  by  his  acquiescence  in  the  adoption 
of  the  transaction  "  (a). 

There  can  be  no  ratification  of  an  indictable  offence,  or 
of  an  act  contrary  to  public  policy  (&).  It  was  therefore 
held  by  the  Court  of  Exchequer,  where  a  man  had  agreed 
to  recognize  a  promissory  note  which  had  been  forged  as 
his  own,  that  he  could  not  by  ratification  make  it  his 
note  ((•)•     Chief  Baron  Kelly,  in  delivering  the  judgment 


v    Anonymous, Godbolt's Reports,       ('as.  ill,  at]). 
129,  ]>.  109.  (/,)  Smith    o 


118. 
(/>)  Smith    on    Mercantile    Law, 
f)  See  Marsh    v.  Joseph   (1897),       10th  ed.  Vol.  I.  p.  164 


(n)   Banque  Jacques  Cartier  v.  I,n 
Banqio    <r  F./ninj,,,  :  ixss  ,    i;;    ,\p. 


C)   Brook   v.  Eook  (1871),    L.    11. 
G  Ex.  89. 
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of  the  majority  of  the  Court,  viz.,  Channell  and 
Pigott,  BB.,  Martin,  B.,  dissenting,  in  Brook  v.  Hook, 
said  :  "  Many  cases  have  been  cited  to  show  that  where 
one  sued  upon  a  bill  or  note  has  declared  or  admitted 
the  signature  is  his  own,  and  has  thereby  altered  the 
condition  of  the  holder,  to  whom  the  declaration  or 
admission  has  been  made,  he  is  estopped  from  denying 
his  signature  upon  an  issue  joined  in  the  action  upon 
the  instrument.  But  here  there  was  no  such  declaration 
or  admission  ;  on  the  contrary,  the  defendant  distinctly 
declared  and  protested  that  his  alleged  signature  was 
a  forgery,  and  although  in  the  paper  signed  by  the 
defendant  he  describes  the  bill  as  bearing  his  signature 
and  Jones',  I  am  of  opinion  that  the  true  effect  of  the 
paper,  taken  together  with  his  previous  conversation, 
is  that  the  defendant  declares  to  the  plaintiff,  '  If  }-ou 
forbear  to  prosecute  Jones  for  the  forgery  of  my  signa- 
ture, I  admit  and  will  be  bound  by  the  admission  that 
the  signature  is  mine.'  "  This  question  came  up  again 
in  Mackenzie  v.  British  Linen  Co.  (cc)  as  to  how  far  a 
forged  instrument  could  be  ratified.  The  forger  there 
had  had  no  business  relations  with  the  person  whose 
name  he  forged.  Lord  Blackburn  says:  "If  I  thought 
it  were  satisfactorily  proved  that  Mackenzie,  before 
Fraser  uttered  the  bills  with  his  name  upon  them,  knew 
that  Fraser  was  going  to  do  so,  and  took  no  steps  to 
hinder  him,  I  should  not  have  much  hesitation  in 
drawing  the  inference  that  he  did  authorize  him.  But 
even  though  it  was  not  made  out  that  the  signatures  were 
authorized  originally,  it  still  would  be  enough  to  make 
Mackenzie  liable  if,  knowing  that  his  name  had  been 
signed  without  authority,  he  ratified  the  unauthorized 
act.  Then  the  maxim  '  Oninis  ratihabitio  retrotrahitur  et 
mandato  priori  cequiparatur '  would  apply.  I  wish  to  guard 
against  being  supposed  to  say  that  if  a  document  with 

(«•)  (18S1),  6  Ap.  Cas.  82. 
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an  unauthorized  signature  was  uttered  under  such  cir- 
cumstances of  intent  to  defraud  that  it  amounted  to  the 
crime  of  forgery,  it  is  in  the  power  of  the  person  whose 
name  was  forged  to  ratify  it,  so  as  to  make  a  defence  for 
the  forger  against  a  criminal  charge.  I  do  not  think 
he  could.  But  if  the  person  whose  name  was  without 
authority  used  chooses  to  ratify  the  act,  eyen  though 
known  to  be  a  crime,  he  makes  himself  civilly  responsible 
just  as  if  he  had  originally  authorized  it."  In  the  case 
before  the  House  of  Lords,  it  was  not  proved  that  the 
appellant  whose  name  was  forged  knew  of  the  existence 
of  the  bill  sued  on,  and  it  appeared  the  bank  had  dis- 
counted the  bill  before  the  appellant  could  have  told 
them  that  it  was  forged  ;  the  House  of  Lords  therefore 
gave  judgment  for  the  appellant.  The  case  of  Brook  v. 
Hook  does  not  seem  to  have  come  before  their  Lordships' 
notice,  or  been  cited  in  argument.  It  is  submitted,  as 
ihe  result  of  these  two  cases,  that  if  a  document  is  forged, 
and  both  the  third  party  and  the  principal  know  it  is,  it 
cannot  be  ratified  ;  but  that  if  the  principal  by  his  con- 
duct induces  the  third  party  to  believe  it  is  a  genuine 
document,  and  the  third  party  alters  his  position,  the 
principal  is  civilly  liable  as  having  ratified  the  signature, 
nil  the  principle  of  estoppel.  For  another  reason  it 
seems  impossible  to  suppose  that  a  forgery  could  be 
ratified,  namely,  that  the  forger  never  assumes  to  act 
as  agent  for  the  principal,  but  intends  fraudulently  to 
pass  bis  act  off  as  the  principal's,  and  to  act  on  his  own 
behalf,  and  the  only  act  of  a  stranger  or  an  agent  can  be 
ratified  which  is  one  done  on  behalf  of  the  principal  (d) . 
See  also  Freeman  v.  Cooke(e). 

Jn„,,  \.  Hop,    ism;  .  3  Times  (e)  (is is).  2  Ex.  654. 

I.''  ports,  247. 
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CHAPTER    VI. 


THE    AUTHORITY    OF    AN    AGENT. 


The  authority  of  an  agent  may  be  considered  from  two  Agent's 
points  of  view.     The  authority  which,  as  between  himself  au   on  y_ 
and  his  principal,  he  is  invested  with,  and  the  authority 
which,  as  between  the  third  party  and  the  principal,  the 
principal   will    be    estopped   in  denying  that   his  agent 
possessed. 

Let  us  first  consider  the  agent's  authority  as  between  as  between 

.      .      ,  principal  and 

himself  and  his  principal.  agent. 

Agents  are  divided  according  to  the  amount  of  authority 
given  to  them  by  the  principal  into  three  kinds  of  agents 
—universal  agents,  [lateral  agents,  and  particular  agents. 
A  universal  agent  is  an  agent  for  all  purposes.  Such  Universal 
an  agency  very  seldom,  if  ever,  exists  ;  but  very  large  agen  ' 
powers  are  occasionally  given  to  agents  when  the  prin- 
cipal is  about  to  go  abroad  and  wishes  some  one  at  home 
to  represent  him.  A  principal  may  also,  if  he  think  fit, 
constitute  as  between  himself  and  his  agent  some  other 
person  to  be  a  sort  of  second  principal  in  order  to  give 
complete  directions  to  the  agent  as  to  what  to  do  with 
a  property :  so  that  the  agent  is  to  receive  instructions 
from  such  other  person  direct  as  if  from  the  principal 
himself  (a). 

A  general  agent  has  rather  more  limited  powers  ;  he  is  General  agent, 
usually  a  person  to  whom  the  principal  has  entrusted 
the  management  of  a  particular  business,  such  as  an 
estate   agent,    or   the    manager    of    a    business.       Such 
general  agent  will,  as  between  himself  and  the  principal, 

a)   Pariente  v.  Lubbock  (18.33),  20  Beav.  588. 


88  PRINCIPAL    AND    AGENT. 

have  authority  to  do  whatever  a  person  in  the  position 
which  he  occupies  usually  does,  except  so  far  as  he  may 
have  been  restricted  by  the  direction  of  the  principal. 

Particular  The  third  class  of  agent  is  a  particular  or  special  agent, 

i.e.,  an  agent  given  authority  to  deliver  a  particular 
message  or  buy  a  particular  thing  on  one  occasion,  or 
do  some  special  thing,  and  has  no  implied  authority 
aliunde  from  his  position  or  the  nature  of  his  business. 

An  agent  who  is  a  -particular  agent,  not  only  as  between 
himself  and  his  principal,  but  also  as  between  the  prin- 
cipal and  third  party,  is  one  who  has  nothing  in  the 
nature  of  his  ordinary  business  which  will  lead  the  third 
party  to  suppose  he  has  more  authority  than  the  prin- 
cipal has  actually  given  him,  because  it  is  usual  for 
persons  in  such  a  position  to  have  such  authority. 
Thus  a  stockbroker  acting  as  particular  agent  for  a  person 
as  to  the  purchase  of  a  horse,  would  be  a  particular 
agent  in  the  true  sense  ;  while  the  same  stockbroker 
purchasing  stock  would  be  held  out  to  persons  dealing 
with  him  to  have  the  authority  to  act  as  a  stockbroker 
does  according  to  the  rule  of  the  Stock  Exchange. 

Holding  out  The  authority  of  an   agent  as  between  principal  and 

third  party  is  the  authority  which  the  principal  held  the 
agent  out  to  have,  or,  in  other  words,  the  authority 
which  the  principal  led  the  third  party  to  think  he  gave 
the  agent,  i.e.,  his  apparent  or  ostensible  authority. 
If  <i  person  was  employed  only  once  to  sell  an  article, 
and  he  is  not  an  agent  by  trade  or  occupation,  the 
authority  which  the  principal  gives  the  agent,  and  that 
which  the  principal  would  be  estopped  by  law  from 
denying  the  agent  had,  are  practically  and  to  all  pur- 
poses the  same  (b).  If  the  agent  exceeded  his  authority 
under  such  circumstances,  the  third  party  would  only 
have  ;i  right  of  action  against  him  for  breach  of  warranty 
"I  authority,  and   has  no  remedy  against  the  principal. 

(/>)   Waltho  v.  Broolts  (1885),  1  Times,  5Go. 
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But  if  the  person  who  was  employed  to  buy  was  a  stock- 
broker, a  factor,  or  any  kind  of  well-known  agent,  whose 
powers  are  well  known,  both  by  persons  in  business  and 
those  dealing  with  them,  then,  although  the  principal 
may  have  emploj^ed  the  broker,  &c,  as  the  case  may  be, 
only  once,  yet  if  he  employed  him  in  that  capacity,  the 
principal  is  estopped  from  denying  that  he  had  not  the 
powers  which  such  an  agent  in  the  like  circumstances 
would  usually  have. 

Lord  Cairns  pointed  out,  in  Coles  v.  Bristowe  (<■),  that 
no  private  instructions  given  to  a  stockbroker  can  limit 
the  general  authority  which,  by  employing  him  as  broker 
on  the  Stock  Exchange,  the  principal  gives  to  sell 
according  to  the  custom  of  the  Exchange,  and  this 
principle  applies  to  all  trade  or  business  agencies ;  and 
so  true  is  the  doctrine  that  the  authority  is  subject  to 
the  ordinary  usages  of  trade,  that  if  the  agent  adheres 
to  them,  and  loss  is  caused  to  the  principal  in  conse- 
quence, he  will  not  be  liable  (d). 

But  according  to  the  principles  of  the  law  of  estoppel, 
the  estoppel  only  arises  where  the  person  who  wishes 
to  prevent  the  other  bringing  out  the  actual  facts  has 
been  misled  by,  and  relied  upon,  such  person's  action. 
Therefore  if  the  contract  was  not  entered  into  owing  to 
the  agent  having  been  held  out  as  having  such  powers, 
but  for  some  other  reason,  there  is  no  estoppel.  Thus 
where  it  was  found  as  a  fact  that  the  principal  had 
given  his  agent  certain  ostensible  authority  to  enter  into 
contracts,  but  that  the  agent  had  been  induced  to 
enter  into  the  contracts  by  a  bribe,  the  Court  held  that 
plaintiff  had  not  relied  on  the  holding  out,  but  on  the 
bribe  (e),  in  making  the  contract.  Thus  the  principle  of 
holding  out  implies  that  the  principal  has  represented 
his  agent  as  having  authorit}7,  and  so  is  estopped  denying 

(e)   (1869),  4  Ch.  Ap.  3.  (c)  Sell's  Advertising   Agency   v. 

\d)  Russell  v.  Hankey  (Bankers),       Harmony    Borax     Co.    (1896),     13 
<1794),  G  T.  K.  12.  Times,  123. 
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the  authority.     A  holding  out  by  the  agent  himself  that 
he  has  authority  which  he  in  fact  has  not,  does  not  bind 
the  principal  at  all  (/). 
Authority  oi  The  agent  may,  however,  be  in  such  a  relation  to  the 

principal  that  if  authority  is  given  on  one  occasion,  it 
may  require  very  little  evidence  to  raise  a  presumption 
that  he  or  she  is  a  general  agent,  and  so  estop  the  prin- 
cipal from  denying  the  authority  :  for  example,  if  the 
agent  is  in  such  a  relation  to  the  principal,  as  the  relation 
of  a  wife  to  her  husband.  But  it  has  been  held  that 
the  fact  that  a  Avife  lives  with  her  husband  does  not 
alone  entitle  tradesmen  to  presume  that  the  husband  has 
given  authority  to  pledge  his  credit  so  as  to  preclude  him 
denying  it.  And  if  the  tradesman  only  knows  that  she  is 
a  married  woman,  he  must  show  that  the  husband  either 
gave  her  authority  to  pledge  his  credit  or  has  so  acted  as 
if  he  ostensibly  or  apparently  gave  her  authorit}^  (g). 

A  particular  agent  has  no  discretion,  and  must  carry  out 
his  instructions  as  he  has  received  them  (h)  ;  and  if  he 
does  not  carry  out  his  instructions  the  principal  is  not 
bound.  Thus  where  an  agent  was  directed  to  sell  two 
houses  by  public  auction,  and  was  told  that  they  would  not 
be  sold  under  a  certain  sum,  he  was  held  unable  to  bind 
the  principal  by  a  private  contract  to  sell  them,  though  the 
price  was  30/.  more  than  the  reserve  price,  for  he  had  not 
carried  out  his  instructions  (/).  So  where  an  agent  was 
employed  to  receive  payment  from  the  acceptor  of  a  bill, 
he  cannot  take  upon  himself  to  take  payment  less  interest 
and  cancel  it,  and  if  any  loss  happens  in  consequence  he 
will  he  liable  (/.). 

As  between  the  agent  and  principal,  when  a  question 
arises  as  to  whether  the  agent  has  exceeded  his  authority 

/)   The  Fanny  (1883),  5  Asp.  7-'>,  (/)  Daniel  v.  Adams  (1764),  Ami). 

11  I1    '■'■  495.     Sec    also     Fenn    v.    Harrison 

Dcbenham    v.    Mellon  (1880),  (1790),  3  Term,  757,  at  p.  760. 
6  Ap.  Cas.  24.  (/•)  Bank  of  Scotland  \.  Dominion 

(//)    Bertram    v.    God/ray    (1830),  Bank  (1891),  Ap.  Cas.  592. 
I   K  napp,  381 . 
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or  not,  the  answer  to  it   will  depend  on  what  was  the 
authority  actually  given,  and  the  construction  of  it. 

"Where  the  authority  is  general,  it  will  he  construed  Construction 
liberally,  but  at  the  same  time  it  must  be  construed  °  au  "'m-v- 
according  to  the  usual  course  of  dealing  in  such 
matters.  Where  it  is  ambiguous,  it  is  to  be  construed 
according  to  the  course  of  trade  in  such  matters  ;  and 
when  it  is  unexpressed,  by  ascertaining  what  the  course 
of  dealing  between  the  parties  was  in  the  matter 
before  the  dispute  as  to  authority  arose.  And  this  is 
particularly  so  where  the  actual  directions  were  not 
given  in  writing  or  iry  word  of  mouth,  but  left  to  be 
understood.  "Where  an  express  authority  is  given,  there 
is  an  implied  authority  combined  with  it  to  do  all  acts 
which  may  be  necessary  for  the  purpose  of  effecting 
the  object  for  which  an  express  authority  is  given. 
"Where  a  general  parol  authority  is  given,  it  may  be  Parol 
enlarged  by  parol,  or  and  even  an  additional  authority  extension  of 
superadded  to  it  by  a  course  of  conduct  of  the  agent 
known  to  and  acquiesced  in  by  the  principal :  as,  for 
instance,  a  merchant  may  authorize  a  clerk  to  accept 
or  indorse  bills  but  this  will  not  of  itself  authorize  his 
paying  or  receiving  mone}7  due  on  such  bills.  But  if 
in  the  course  of  his  employment  the  clerk  has,  with 
the  knowledge  of  the  merchant,  been  allowed  to  do  so, 
this  will  constitute  a  sufficient  authority.  So  also  an 
agent  employed  to  negotiate  and  conclude  contracts  is 
not  thereby  authorized  to  payor  to  receive  mone}7  which 
may  be  due  under  them ;  but  the  course  of  the  employ- 
ment may  justify  the  agent  in  so  paying  or  receiving 
money  if  known  to  the  principal  and  not  objected  to 
by  him  (/). 

Where  the  principal  has  ordered  something  to  be  done,   If  principal 
-,  t       ,  ,      .     ,  . ,  .,     ,     .         ,  .  does  nnt  limit 

and  he  does  not  expressly  formd  its  being  done  m  a  par-   .,,,,  nt  .,„  to 

ticular  way,  if  the  agent  does  it  in  that  way,  it  is  held  method  of 

(/)  Pole  v.  Leask  (I860),  28  Beav.  562;  (1863),  33  L.  J.  Ch.  loo. 
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authority  he 
may  use  his 
judgment 


Authority 
includes  all 
necessary 
means  of 

executing  it. 


Incident. il 
pow<  rs. 


to  be  within  the  authority  the  principal  gave  him. 
Thus  where  a  principal  employed  an  agent  to  get  a 
bill  discounted,  and  for  the  purpose  of  doing  so 
the  agent  warranted  it  to  be  good,  the  principal  was 
liable  (m).  So  where  a  principal  requested  his  agent 
to  advance  him  a  certain  sum  to  meet  cheques  drawn 
by  the  principal  on  his  bankers,  and  see  his  bankers 
in  reference  thereto,  and  the  agent,  instead  of  advancing 
the  cash,  saw  the  bankers  and  got  them  to  take  as 
securit}*  the  store  warrant  of  goods  belonging  to  the 
principal  in  the  agent's  possession,  that  was  held 
a  good  exercise  of  the  authority,  for  it  was  only  a 
more  convenient  way  of  carrying  out  the  principal's 
instructions  (n). 

An  authority  includes  all  the  means  necessary  to  be 
used  in  order  to  accomplish  the  object  of  the  authority. 
For  instance,  where  the  object  of  the  authority  is  to 
settle  the  accounts  of  an  executorship,  it  ma}*  include  an 
authority  to  sue  and  to  institute  an  action  in  Chancery  (o). 
Thus  an  authority  to  sell  a  business  would  probably 
include  a  power  to  sell  it  subject  to  a  condition  that  the 
vendor  would  not  commence  a  similar  business  (j>). 

Not  only  has  an  agent  the  authority  which  includes 
all  the  means  necessary  to  be  used  in  order  to  accom- 
plish the  authority,  but  there  are  always  a  certain  number 
of  incidental  or  minor  powers  which  are  attached  to  the 
general  authority  ;  as,  for  example,  generally  an  agent 
authorized  to  sell  has  power  to  receive  payment  (q), 
though  it  is  not  so  in  the  case  of  auctioneers,  and  qucere 
whether  it  is  so  as  to  brokers  (r).  What  these  powers 
are  must  depend  to  a  great  extent  on  the  nature  of 
ill'-  agency  and  the  circumstances  ;  for  instance,  a  farm 

•«)   Venn    v.    Earrison    (1790),  4  (p)  Hawhsley   v.   Ou tram  (1892), 

l"1"-  i".  3  Ch.  ::.')!). 

Fleming  v.  Bank  of  New  Zea-  q)   Capd  ■■.    Thornton    (1828),  3 

tend    1900  .  A.e.  077.'  Car.  &  P.  352. 

0    Howard  v.  Baillie (1796  ,  J  II.  (r)  Mynn  v./o«#e(1834),  1  M.  & 

l;l-  (lls-  Rob.  326,  per  Littledale,  J.,  p.:J27. 
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bailiff  has  not,  as  such,  authority  to  draw  lulls  of  exchange 
for  his  master  (s). 

It  is  a  mixed  question  of  law  and   fact  what   these  What  powers 
powers  are  which  is  deduced  from  the  particular  business,  ^e||nta  : 
employment,  or  character  of  the  agents  themselves.     If  question  of 
an  agent  has  authority  to  subscribe  a  policy,  he  ma}7 
also  adjust  it  (t),  or  refer  it  to  arbitration  (u).      But  the 
insurance  broker  is  not  the  agent  of  the  underwriter  to 
pay  a  loss,  and  if  he  does  so  it  is  an  officious  payment, 
and  he  cannot  recover  it.     "  To  bind  one  man  by  a  pa}7- 
ment  made  by  another,  there  must  either  be  a  request 
before,  or  an  assent  afterwards  ;  otherwise  no  man  behind 
my  back  can  make  me  his  debtor  "  (.r). 

The  authority  is  construed  to  be  given  subject  to  the  Authority 
known  usages  of  the  trade  or  the  business  the  subject-   bVu?ages  of 
matter  of  the  agency,  and  they  become  exponents  of  the  tracle- 
implied  powers  of  the  agent ;    for  instance,   where  an 
insurance  broker  was  in  the  habit  of  settling  losses  and 
taking  risks,  it  was  held  that  he  had  authority  to  refer 
the  question  of  amount  to  arbitration  (//)  ;  but  as  it  was 
not  the  usual  course  of  business  for  an  insurance  broker 
to  have  such  power   (unless  such    authority   has   been 
recognized  by  the  principal),  a  broker  has  not,  as  such, 
such  authority  (/). 

Again,  where  the  principal,  for  instance,  employs  a 
broker  to  get  his  ship  underwritten,  such  broker  has  a 
right  to  consider  himself  as  having  authority  to  do  all 
which  a  broker  usually  does  in  discharge  of  his  duty 
in  effecting  a  policy,  and  underwriters  can  safely  settle 
with  him  in  case  of  a  loss  since  that  is  the  ordinary 
mercantile  usage,  unless  they  have  notice  that  the 
principal  had  expressly  limited  him  ;  but  as  it  is   not 

(s)  Davidson  \.  Ktanley  (1841),  2  (.<■)  Yev  Buller,  J.,  Bell  v.  AuUjo 

M.  &G.721.  (1784),  4  Doug.  48. 

(t)  Richardson  v.  Anderson  (1805),  (y)  Goodwin   v.  Brooke  (1815),    4 

1  Camp.  42,  note.  Camp.  163. 

(u)  Goodson  v.  Brooke  (1815),  4  (r)  Bell  v.  Auhljo  (1784),  4  Doug- 
Camp.  164.  las,  48. 
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part    of   ordinary  mercantile  custom   for  an   insurance 
broker  to  cancel  an  insurance,  the  broker  cannot  safely 
cancel    an   insurance   without    getting    the    principal's 
authority  thereto  (a), 
stock  Ex-  If  the  agent  is  a  stockbroker  the  authority  is  construed 

limine  rules.  ftg  being  subject  to  the  rules  and  customs  of  the  Stock 
Exchange  and  interpreted  by  them,  so  far  as  they  are 
reasonable.  It  has  been  held  a  reasonable  custom  that 
a  stockbroker  should  have  a  right  to  close  his  principal's 
account  if  the  balance  of  differences  in  the  broker's  favour 
has  not  been  paid  him  by  the  pay-day  of  the  current 
settlement,  provided  the  broker  has  given  his  principal 
notice  of  the  amount  of  the  balance  before  the  pay- 
day (//).  The  custom  that  the  jobber  is  only  liable  until 
he  gives  the  names  of  persons  who  are  unobjectionable 
and  capable  of  contracting  (V),  and  that  therefore  the 
purchaser  is  liable  to  the  third  party  (<1),  has  been  held 
to  be  good.  The  custom  of  the  Stock  Exchange  also 
settles  when  the  contract  has  been  completed  between 
the  agent  and  third  party,  who  therefore  takes  any 
incidental  liability  arising  out  of  it(c). 

But  the  principal  is  bound  only  if  the  agent  does  the 
act  in  the  usual  way  or  manner  in  which  business  is  done, 
and  not  if  he  does  it  in  an  unusual  manner,  as  by  taking 
a  promissory  note;  for  instance,  where  the  agent,  a  stock- 
broker, sold  stock  upon  credit  instead  of  for  ready  money, 
the  principal  was  held  not  bound  to  transfer  the  stock  (/). 
Exceptions.  There  are  two  exceptions  to  the  rule  that  the  authority 

is  construed  according  to  the  known  usage  of  trade.    The 
first  is  that  no  custom  or  usage  can  change  the  intrinsic 

a    Xenos    v.     Wickham    (1S67),  C.  D.  625. 

L.  R.  2H.  oi  i,.  296,  p.  321.  (<?)   Coles  v.  Bristowe,  ubi  supra; 

h    Davis  $  Co.  v.Soward  (1890),  Bowring  v.  Shepherd  (1871),  L.  E.  G 

24  Q.  V..  D.  691.  Q.  B.  309. 

Wickalls   v.    Merry  (1874),   7  (./')    Wiltshire  v.  Sims  (1808),   1 

E.  &   I.  A|i.  530;   Coles  v.   Bristowe  Cam]).   257;    Haxvtayne   v.   Bourne 

(1869  ,  i  Ch.  Ap.  :;,  pp.  i<>,  n.  (1841),  7  M.  A:  W.  595. 

(>/)   Loring    v.    Davis    (1886),  32 
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character  of  the  bargain  between  principal  and  agent. 
The  agent  cannot  convert  himself  into  a  principal 
selling  his  own  goods  to  his  principal  by  alleging  any 
custom.  For  it  is  an  elementary  proposition  that  a 
custom  of  trade  may  control  the  mode  of  performance  of 
a  contract  but  cannot  change  its  intrinsic  character.  It 
may  regulate  as  extrinsic  what  is  done  in  the  market 
where  the  contract  does  not  provide  otherwise.  It  can- 
not overrule  what  is  agreed  upon  between  the  parties, 
whether  intrinsic  or  extrinsic.  The  agent  may  perform 
the  business  he  is  engaged  for  according  to  the  usages 
of  the  market  in  matters  of  detail,  although  the  principal 
is  not  aware  of  such  usage,  because  every  authority  to 
do  a  thing,  not  specifying  the  way,  implies  authority  to 
do  it  in  a  reasonable  way,  which  the  usual  way  prima 
facie  is.  No  usage  unknown  to  the  principal  can  justify 
a  broker  in  converting  himself  into  a  principal  seller  (g). 
So  Lord  Eldon,  in  1816,  said  in  a  case  (//)  where  a 
broker  who  had  sold  his  own  goods  to  his  principal 
sought  to  prove  for  the  then  price  in  the  principal's 
subsequent  bankruptcy  :  "No  action  could  be  sustained 
upon  a  transaction  so  fraudulent.  A  broker  is  to  be 
considered  either  an  agent  of  the  seller  or  buyer,  or  of 
both,  bound  honestly  to  exercise  his  skill,  and  fairly  to 
communicate  his  opinion  on  the  subject  of  the  purchase 
to  those  who  for  that  purpose  have  confidently  employed 
him :  and  it  requires  little  observation  to  show  how  dis- 
qualifying a  circumstance  to  the  fair  discharge  of  that 
duty  will  arise  from  interference  of  his  own  interest.  It 
would  be  impolitic  and  dangerous  to  enforce  a  contract 
arising  out  of  such  circumstances."  So  in  another  case, 
where  the  principal  had  deposited  money  as  security 
with  the  brokers  for  the  performance  of  the  contract,  he 

(g)  Per  Wrillis  and  Keating,  JJ.,  Ap.  802. 
Robinson  v.   Mollett  (1874),  L.   B,.  (h)  Ex  parte  Dyster,  In  re  Moline 

5  C.  P.  646,  at  p.  656;   see  also  7  (1816),  2  Hose,  349. 
C..B.  84;   (1875)  L.  It.   7  E.  &  I. 
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was  held  entitled  to  have  the  contract  rescinded  and  the 
deposit  returned  with  interest,  when  it  appeared  that 
the  brokers  were  the  actual  sellers  (?'). 

The  second  exception  to  the  rule  that  the  authority 
is  construed  to  be  given  subject  to  the  known  usages  of 
the  trade,  is — that  the  authority  is  construed  as  subject 
to  the  usages  of  the  trade  only  when  such  usages  are 
reasonable,  unless  such  unreasonable  usages  are  known 
to  the  principal  and  consented  to  by  him. 

To  bind  the  principal  the  custom  must  be  a  reasonable 
one.  If  it  is  an  unreasonable  one,  such  as  to  give  the 
go-by  to  provisions  of  an  Act  of  Parliament,  the  principal 
will  not  be  bound  by  the  custom.  For  example,  on  the 
Stock  Exchange  it  is  usual  not  to  specify  the  numbers 
of  the  shares  bought,  although  by  Leeman's  Act  (/.')  it 
is  enacted  that  any  contract  for  the  sale  of  shares  which 
does  not  specify  the  numbers  of  the  shares  shall  be  void. 
An  agent  who  was  a  stockbroker  tried  to  recover  the 
price  of  shares  he  had  paid  for,  the  numbers  of  which 
were  not  specified,  from  his  principal,  and  the  Court  of 
Appeal  held  that  the  custom  of  the  Stock  Exchange 
to  recognize  such  contracts  as  valid  w7as  not  reasonable 
and  did  not  bind  persons  who  did  not  know  of  it  (/).  If 
the  principal  knows,  however,  of  an  unreasonable  custom, 
and  contracts  with  his  agent  with  reference  to  it,  he  may 
be  bound  by  it  (m)  ;  but  the  agent  must  prove,  if  he 
desires  to  bind  his  principal  by  a  custom  that  has  been 
declared  unreasonable,  or  is  so  in  fact,  first,  that  the 
principal  knew  of  the  custom  ;  and,  secondly,  that  he 
consented  to  be  bound  by  it  (»)- 

The  following  Stock  Exchange  customs  have  been  held 
unreasonable  as  between  the  principal  and  his  agent: — 

(i)   Wilson    v.    Short     (1847).  6           (»t)  Seymour  v.  Bridge  (1885),  11 

Hare,  366.  Q.  13.  D.  460. 

30  &  3]  Vict.  C.  29.  (ii)   Cooke   v.    Eshelby    (1887),    12 

/     I'rmi    \.    lUtnwtt    (ISS.V,,  l ;>       Ap.  das.  271;  Blackburn  v.  Mason 

Q.  B.  1>.  388.  (1893),  9  Times,  2S6 ;  68  L.  T.510. 
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The  custom  of  London  stockbrokers,  where  the  actual 
principal  is  undisclosed,  to  treat  the  country  stockbroker 
as  a  principal,  and  to  set  off  any  claim  which  they  may 
have  against  such  country  broker  when  accounting  for 
the  proceeds  of  shares  (o).  The  custom  that  a  broker 
who  has  advanced  money  for  the  purchase  of  shares 
should  take  over  at  the  price  of  the  day  any  shares  a 
forced  sale  of  which  would  lower  the  price  (p). 

In    the    same    way   the    custom    of    underwriters    at  Custom  of 

T  1     *  1   ' 

Lloyds'  of  settling  with  insurance  brokers  by  setting  oy  s ' 
off  what  they  owe  for  premiums  in  paying  a  loss,  has 
been  repeatedly  held  not  binding  on  a  principal  who 
does  not  know  and  assent  to  it,  and  that  as  between 
him  and  the  assurer  that  is  not  payment  of  a  loss  (q). 
In  insurance  business,  the  usual  course  of  business  is 
that  the  broker  is  the  debtor  of  the  underwriter  (for  pre- 
miums), and  the  underwriter  the  debtor  of  the  assured 
for  the  loss.  If  the  usage  relied  on  were  to  prevail,  it 
would  have  the  effect  of  making  the  agent,  the  broker, 
and  not  the  third  party,  the  underwriter,  the  debtor  to 
the  insurer  for  the  loss.  Such  a  usage,  however,  can 
only  be  binding  on  those  acquainted  with  it,  and  who 
have  consented  to  be  bound  by  it(r).  In  Stewart  v. 
Aberdein  (s),  the  Court  of  Exchequer  seemed  to  think  that 
where  there  is  a  known  general  practice  the  assent  of 
the  principal  would  be  implied  unless  he  distinctly  dis- 
sented, and  this  view  seems  to  have  been  supported  by 
the  Court  of  Exchequer  in  Catterall  v.  Kindle  (t),  where 
the  question  arose  as  to  a  cotton  broker,  and  the  full 
Court  of  Exchequer  ordered  a  new  trial  in  order  that 
the  question  might  be  submitted  to  the  jury,  whether  the 

(o)   Crossley  v.  Magniac  (1893),  1  land  (1830),  10  B.  &  C.  760. 

Ch.  594;  Blackburn  v.  Mason  (1893),  (r)  See    Lord    Tenterden's  judg- 

68  L.  T.  510.  ment  in   Scott  v.  Irving   (1830),    1 

{p)  Hamilton   v.    Young    (1881),  B.  &  Ad.  605. 

7  L.  E.  Ir.  289.  («)  (1838),  4  M.  &  W.  211. 

(q)  Sweeting   v.  Pearce  (1859),   7  {t)  (1867),  L.  E.  2  C.  P.  368. 
C.  B.  N.  S.  449  ;  Bartlett  v.  PenU 

W.  H 
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Authority 
given  by 
power  of 
attorney,  how 
construed. 


Construction 

oeral 
words  in  a 
power  of 

attorney. 


principal  knew  of  such  custom,  and  treated  the  agent  as 
his  debtor.  These  cases  seem,  however,  to  be  practically 
overruled  by  Cooke  v.  Eshelby  (it),  which  decided  that  the 
third  party  could  not  insist  upon  a  set-off  against  the 
agent  as  payment  unless  he  dealt  with  the  agent  thinking 
he  was  a  principal,  and  that  the  principal  misled  him  into 
so  thinking  ;  and  they  appear  to  be  so  treated  by  the 
Court  of  Appeal  in  Crossley  v.  Magniac  (x). 

When  the  authority  is  given  by  power  of  attorney  it  is 
construed  strictly,  that  is  to  say,  that  when  an  act  pur- 
porting to  be  done  under  a  power  of  attorney  is  challenged 
as  being  in  excess  of  the  authority  conferred  by  the  power, 
it  is  necessary  to  show  that  on  a  fair  construction  of  the 
whole  instrument  the  authority  in  question  is  to  be  found 
within  the  four  corners  of  the  instrument,  either  in  express 
terms  or  by  necessary  implication  (//).  Thus  an  authority 
to  sell  a  business  as  a  going  concern  probably  gives  a  power 
to  insert  a  clause  in  the  contract  restraining  the  vendor 
from  carrying  on  business  within  a  certain  distance  (z), 
because  otherwise  the  goodwill  would  be  valueless. 

In  construing  general  words  in  powers  of  attorney  it 
must  be  remembered  that  the}7  do  not  confer  upon  the 
agent  powers  at  large,  but  only  such  powers  as  may  be 
necessary,  in  addition  to  those  previous^  specified,  to 
carry  into  effect  the  declared  purposes  of  the  power  of 
attorney  (a)  ;  or,  to  put  it  in  another  way,  the  general 
words  in  a  power  of  attorney  are  read  to  mean  only  such 
general  powers  as  are  necessary  to  carry  out  the  special 
powers ;  for  these  instruments  only  give  the  general 
powers  necessary  to  carry  the  purposes  of  the  special 
powers  into  effect. 

The  following  are  examples  :  A  power  of  attorney  given 


{u)  (1887),  12  Ap.  Cas.  '271. 

(x)  (1893),  1  Ch.  594. 

(//)  Bryant  v.  Banque  du  Peuple 
(1893),  Ap.  ('as.  170. 

(z)  PerLindley,  L.  J.,  Sawkslei/v. 
Outram   1892),  3  Ch.  359,  at  p.  375. 


(a)  Bryant  v.  Banque  du  Peuple 
(1893),  Ap.  Cas.  170;  Withingtonr. 
Herring  (1829),  5Bing.  442  ;  Jacobs 
v.  Mon-is  (1901),  70  L.  J.  Ch.  183. 
Power  to  borrow  connected  -with  a 
business  limited  to  that  purpose. 
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by  an  executrix  to  act  for  her  as  executrix  does  not  include 
a  power  to  make  her  personally  liable  (&).  A  power  of 
attorney  to  act  for  and  represent  the  principals  in  all 
respects  in  relation  to  a  particular  ship,  her  management 
and  chartering,  as  if  the  principals  were  present,  and  to 
do  all  acts,  matters  and  things  for  the  purpose,  although 
the  same  were  not  specially  mentioned,  has  been  held  to 
be  sufficiently  wide  to  make  the  principals  liable  when 
the  agent  warranted  her  as  A  1  at  Lloyd's  when  she  was 
not  so  (c).  In  Lewis  v.  Ramsdale  (d),  an  agent  was  left, 
on  his  principal  going  abroad,  with  wide  powers  of 
managing  his  principal's  estate,  and  also  with  power  to 
convert  his  personal  estate  into  money.  These  powers 
were,  however,  held  not  to  authorize  mortgaging  any 
of  it.  There  are  two  cases  as  to  India  agents,  a  class 
of  agents  whose  business  resembles  banking.  In  one  of 
them  (e)  an  army  doctor  gave  his  agents  power  to  sell  his 
securities,  buy  new  ones,  and  receive  interest  thereon. 
These  powers  were  held  not  to  justify  the  agents'  mort- 
gaging. In  the  other  case,  MacLeod  v.  The  Bank  of 
Bengal  {f),  the  agent  had  been  given  similar  powers, 
but  the  word  "indorse"  had  been  used,  and  the  agent 
indorsed  some  of  his  client's  Government  promissory  notes 
for  the  purposes  of  a  loan.  In  this  case  the  Privy  Council 
held  that  as  the  agent  had  complied  exactly  with  the 
power,  the  mortgage  was  supported.  This  decision  appears 
to  be  somewhat  reflected  on  by  Lewis  v.  Ramsdale  and 
Jonmenjoij  Coondoo  v.  Watson.  In  Jenkins  v.  Gould  (</), 
an  agent  acting  under  a  power  of  attorney  which  autho- 
rized him  to  settle  any  accounts  in  which  his  principal 

(J)  Gardner  v.   Baillie   (1795),   G  (1884),   9   Ap.  Cas.    561.      See  also 

Term,  591  ;    Esdaile   v.    La   Nauze  Hay  v.  Goldsmidt  (1804),  quoted  iu 

(1835),  1  Y.  k  C.  394.  Hogg  v.  Snaith,  1  Taunt,  at  p.  349  ; 

{c)  Month  v.  MacMittan   (1862),  2  aud   see   Hogg   v.  Snaith    (1808),  1 

II.   &   C.   750.     See  also    Willis  v.  Taunt.    347,    the    same   wav   as    to 

Palmer  (I860),  7  C.  B.  N.  S.  340.  Navy  Agents. 

(d)  (1886),  55  L.  T.  179.  (/)  (1849),  7  Moore,  P.  C.  35. 

(e)  Jonmenjoij  Coondoo  v.    Watson  \fj)   (1827),  3  Euss.  385. 
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was  interested,   and  to   compound  or   compromise  any 
claim  or  demand  which  he  had,  the  agent  settled  the 
accounts  without  seeing  them.     Lord  Eldon  held  that 
this  was  not  a  proper  exercise  of  the  power,  and  said  : 
"  I  cannot   understand  what  right   Mr.  Cockburn  (the 
agent)  had,  acting  under  this  power,  to  dispense  with 
the   production  of   Mr.   Gould's    account,   especially  in 
such  long  and  complicated  transactions."     In  another 
case,  the  chairman  of  a  company,  being  in  difficulties 
and  going  abroad,  gave  the  secretary  of  it  a  power  of 
attorney  enabling  him  to  act  in  all  matters  both  relating 
to  his  (the  chairman's)  private  affairs,  and  also  relating 
to  the  company.     It   contained   a  power   to  mortgage, 
encumber  any  part  of  the  real  estate  or  personal  property, 
or  sell  the  same.     Some  weeks  before  going  abroad  he 
had  borrowed  of  the  company  1,900/.     The  secretary, 
some  months  afterwards,  under  the  power  mortgaged 
the  property  of  the  company  to  secure  the  loan,  but  the 
Court  held  that  whatever  might  be  the  legal  effect  of  the 
power  of  attorney,  it  was  clear  it  could   not  authorize 
the  donee  of  the  power  to  execute  a  deed  as  a  voluntary 
gift.     This  was  a  voluntary  mortgage  in  consideration  of 
a  past  debt  (//).     But  it  is  otherwise  where  the  considera- 
tion has  been  given,  though  the  mortgage  may  be  a  breach 
of  the  agent's  instructions  (/).     So  a  power  of  attorney 
by  an  executrix  to  act  for  her  "as  such  "  does  not  autho- 
rize the  agent  to  make  her  personally  liable  (/,).     So,  a 
power  of  attorney  authorizing  the  agent  to  manage  the 
principal's  landed  estates  and  grant  leases,  though  it  had 
the  general  words  "  to  do  all  lawful  acts  and  things  what- 
soever concerning  all  my  business  affairs  of  what  nature 
or  kind  soever  in  the  United  Kingdom,  and  generally  to 
act  tor  me  and  on  my  behalf  in  all  matters  as  fully  and 

A)   /;.     Bowies'    Mortgage    Trust       107. 

H),  31   I..  T.  365.  (/.•)  Gardner  v.  JBaillie  (1795),  ft 

Davy  \.  Waller  (1899), 81  L.  T.       Term,  591. 
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amply  in  all  respects  as  I  might  or  could  do  therein 
were  I  personally  present  and  had  done  the  same," 
was  held  not  to  authorize  the  agent  to  indorse  bills 
of  exchange  in  the  principal's  name,  and  the  general 
words  must  be  construed  with  reference  to  the  antecedent 
matter  (/). 

A  power  of  attorney  to  receive  debts  due  does  not 
authorize  the  agent  to  indorse  and  negotiate  a  bill  (in)  ; 
nor  can  he  negotiate  or  indorse  a  bill  when  the  power 
gives  him  authority  to  receive  all  salaries  and  money 
belonging  to  the  principal  (n).  So  also  where  a  man  had 
two  businesses,  one  of  which  belonged  entirely  to  him, 
and  the  other  was  a  partnership  business,  it  was  held 
that  a  power  of  attorney  which  he  gave  to  one  of  his 
partners  to  accept  bills  "  for  him  and  on  his  behalf  " 
must  be  confined  to  accepting  bills  in  those  cases  where 
it  was  right  for  the  agent  to  accept  them  in  the  donor  of 
the  power's  individual  capacity,  i.e.,  for  the  purpose  of 
his  private  business.  And  it  was  held  the  power  did 
not  authorize  the  partner  accepting  bills  for  the  joint 
business,  for  no  power  of  attorney  was  requisite  as  to 
partnership  transactions,  for  partners  might  bind  the 
firm  by  their  acceptance  (o).  In  Kilgour  v.  Finlyson  {}>) 
an  equally  strict  construction  was  pat  on  an  authority  in 
writing  which  was  contained  in  a  notice  of  dissolution  of 
partnership,  the  Court  holding  that  the  agent  had  not 
the  authority  to  indorse  a  bill  of  exchange  although  the 
authority  to  the  agent  was  as  follows  :  "All  demands 
upon  the  above  firm  will  be  paid  by  Thomas  Finlyson, 
of  Bow  Churchyard,  who  is  empowered  to  receive 
and  discharge  all  debts  due  to  the  said  partnership." 
A    power   of    attorney    in    furtherance    of    partnership 

r  (J)  Esdaile  v.  La  Nauze  (1835),  1  Taunt.  347. 
Y.  &  C.  394.  (o)  Attwood  v.  Munnings  (1827),  7 

(f»)  Murray  v.   East    India    Co.  B.  &  (!.  278. 
(1821),  5  1!.  &  Aid.  204.  (p)  (1789),  1  II.  1)1.  156.    See  also 

(«)  lloyij     v.    Snaith    (1808),     1  Abel  v.  Sutton  (1800),  3  Esp.  108. 
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purposes  does  not  extend  to  give  a  power  to  dissolve 
the  partnership  (q) . 

If  either  the  agent  or  a  third  person  relies  on  a  power 
of  attorney  or  a  written  document  for  showing  that  the 
principal  has  authorized  the  act,  he  cannot  give  evidence 
of  custom  to  vary  the  written  authority  (/•),  the  usages  of 
trade  being  only  admissible  for  the  purpose  of  interpreting 
the  powers  (s). 

"Whenever  the  authority  given  to  an  agent  is  to 
transact  business  for  the  principal  in  a  foreign  country, 
it  will  be  presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  it  included  authority  to  transact  it  in  the 
form  and  manner  required  by  the  law  of  such  country  it). 

This  is  the  rule  as  laid  down  by  Story  and  approved 
by  Mr.  Foote  in  his  treatise  on  private  international  law. 
In  support  of  it,  Mr.  Foote  referred  to  Lord  Lyndhurst's 
judgment  in  Pattison  v.  Mills  (u),  where  he  say s  :  "If 
I,  residing  in  England,  send  down  my  agent  to  Scotland 
and  he  makes  contracts  for  me  there,  it  is  the  same  as  if 
1  myself  went  there  and  made  them."  This,  Mr.  Foote 
says,  shows  that  the  legal  relations  would  be  governed 
by  the  law  of  the  foreign  country  (x). 

A  power  of  attorney  given  abroad  to  contract  in 
England  must  be  construed,  as  to  the  amount  of  authority 
given,  by  English  law  iy). 

If  a  power  of  attorney  is  silent  as  to  its  duration, 
it  must  be  assumed  to  last  during  the  lifetime  of  the 
donor  or  until  he  revokes  it.  But  a  recital  showing 
thai  the  object  of  giving  the  power  of  attorney  was  that 
the  principal  was  leaving  England  has  been  held  to  limit 
Buch  power  to  his  alienee  (z). 

V     Harper     v.     Godtscll     [1870),  (it)   (1828),    1    Dow    &  CI.   at  p. 

!•■  II.  •".  <}.  13.  422.  342. 

i     Hogg     v.    Snaith     (1808),    I  a     2nd  ed.  p.  lis. 

Taunt.  347.  (,j\   Chatenayw  Brazilian  Tel.  Co. 

[i    Sei    ante,    Howard  v.    Baillie  (1891\  1  Q.  B.  79. 
1791      .:  II.  131.  618.  Danby    v.    Coutts    (1885),    29 

i    Story  "ii  Agency,  sect.  86.  C.  I».  500. 
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But  the  agent's  authority,  although  in  writing,  may  Written 
have  been  either  verbally  or   tacitly  extended   by   the  j"!  exteSiecT3 
principal,  and    then,  of    course,  the  agent  will  not    be  verbally  or 
limited  to  the  four  corners  of  the  document,  but  be  able 
to  show  that  he  had  authority  aliunde  (a).  For  the  maxim 
"  expressum  facit  cessare  taciturn,"  as  applied  to  written 
authorities,  only  holds  good  when  the  whole  authority 
grows  out  of  the  writing  (//).     This  is   only   consistent 
with  common  sense,  for  if  a  man  by  his  conduct  leads 
third  parties  to  believe  that  he  has  given  his  agent  a 
larger  authority  than  he  has  given  him  by  a  document 
in  writing  or  actual  words,  it  would  be  manifestly  unfair 
for  him  to  be  able  to  avoid  responsibility  by  asking  it  to 
be  proved  that  the  agent  was  given  authority  in  writing 
or  verbally  to  do  the  act. 

If  an  authority  purports  to  be  derived  from  a  written  What  inquiry 

instrument,  and    the    agent   executes    his    authoritv   in  thewords^'' 

©  J  procuration 

writing  and  signs  "per   "procuration, "  the    other   party  put  a  third 
dealing  with    the    agent    is    bound  to  take   notice   that  par  J  up0! 
there  is  a  written  authority  and  to  ascertain  if  the  act  is 
agreeable  to  the  authority  given  (<•). 

And  this  rule  is  sanctioned  by  the  Legislature  in  the 
Bills  of  Exchange  Act,  1882  (d),  which  by  sect.  25  enacts 
as  follows:  "A  signature  by  procuration  operates  as 
notice  that  the  agent  has  but  a  limited  authority  to 
sign,  and  the  principal  is  only  bound  by  such  signature 
if  the  agent  in  so  signing  was  acting  within  the  actual 
limits  of  his  authority." 

Bankers  are,  however,  an  exception  to  this  rule  so  far 
as  cheques  drawn  on  them  by  their  customers  are  con- 
cerned, for  by  statute  (e)  they  are  not  responsible  for 
the  genuineness  of  an  indorsement,  and  an  indorsement 

Story,  s.ct.  79.  C.    15.    760,    and    Staff?    v.    Elliott 

{>>)  Sect.  7:i.  (1862),  12  C.  IS.  X.  S.  373. 

{<■)  Attwood  v.  Munnings  (1827),  (d)  4.3  &  40  Viet,  e.  Gl. 

7    15.   &   ('.   278.   p.   284.     See  also  \e)   16  &  17  Viet.  e.  59,  s.  19. 

Alexander   v.    Mackenzie   (1848),    6 
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by  an  agent  per  procuration  in  fraud  of  bis  principals  is 
within  this  section  (/). 

This  rule  has  been  recognized  in  several  cases,  among 
the  latest  of  which  are  Bryant  v.  La  Banque  du  Peuple  iff), 
and  Jonmenjoy  Coondo  v.  Watson.  In  the  latter,  Sir 
Richard  Couch  says  that  it  was  properly  admitted  that 
the  appellant  having  notice  that  the  indorsement  was 
under  a  power  of  attorney,  was  in  the  same  position  as 
if  the  power  of  attorney  had  been  received,  and  if  that 
power  did  not  authorize  the  indorsement  he  must  fail  (//). 

In  Smith  v.  McGuire  (hh),  Chief  Baron  Pollock  pointed 
out  that  the  expression  "per  pro."  does  not  in  practice 
always  mean  that  the  act  is  done  under  procuration,  and 
that  often  all  that  it  in  reality  meant  was,  "  I  am  an  agent 
not  having  an  authority  of  my  own;"  and,  speaking  of 
commercial  cases,  and  with  reference  to  the  inquiry  it 
put  the  third  party  upon,  the  Chief  Baron  said  :  "  I  think 
that  the  holder  of  a  bill  is  not  bound  to  go  to  the  acceptor 
and  say,  '  Have  you  a  power  of  attorney  or  other  authority 
to  accept  this  bill  ?  '  When  he  has  ascertained  that  the 
person  who  accepted  the  bill  as  agent  or  by  procuration 
is  a  clerk  to  the  bearer,  and  in  the  course  of  his  employ- 
ment has  from  day  to  day  accepted  bills  of  that  sort, 
that  is  enough,  and  he  need  not  ask  for  his  power  of 
attorney  or  authority,  nor  whether  the  particular  bill  is 
on  account  of  the  firm."  In  the  case  before  him — as  the 
agent  acted  as  the  general  mercantile  agent  of  his  brother, 
the  defendant,  and  had  signed  a  charter-party  for  him 
"  per  pro.,"  he  was  acting  within  the  apparent  scope  of 
his  authority,  and  had  not  been  appointed  by  power  of 
attorney — the  Chief  Baron  held  the  principal  was  liable, 
although   the  agent  in  signing  the  charter-party    "per 

(/')   Charles  v.  Blackwell  [1877  ,  -  514  ;    Withington  v.  Herring  (1829), 

C.  P.  1».  151.  .")  Bing.  442,  at  p.  458. 

Br y ant  v.  La  Banque  du  Peuplt  (A)   (1884),  9   A  p.  ('as.  -361,  at  p. 

L893  .    A  p.   Cas.    170;    Banby    v.  566. 
Coutts  (1885),   29  C.  I).  500,  at  p.  (/,/,)  (1859),  3  H.  &N.  554. 
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pro."  was,  in  fact,  acting  outside  his  actual  authority. 
If,  however,  the  third  party  has  reason  to  believe  that  the 
words  "pro.  pi'oc."  mean  that  there  is  a  power  of  attorney, 
he  is  affected  by  notice  of  the  limitations  therein  contained, 
as  the  case  above  cited  shows. 

Whenever  the  very  act  of  the  agent  is  authorized  by 
the  terms  of  the  power — that  is,  whenever  by  comparing 
the  act  done  by  the  agent  with  the  words  of  the  power 
the  act  is  in  itself  warranted  by  the  terms  used — such  act 
is  binding  on  the  principal  as  to  all  persons  dealing  in 
good  faith  with  the  agent,  and  such  persons  are  not  bound 
to  inquire  into  the  facts  aliunde  ,■  the  apparent  authority 
is  the  real  authority,  so  far  as  third  persons  are  con- 
cerned, and  where  an  agent  abuses  it,  it  does  not  affect 
a  person  dealing  bond  tide  with  him  (i). 

In  cases  of  general  agency,  where  there  is  no  writing,   Tests  of 

or  where  the  agent  acts  as  a  particular  kind  of  mercantile  ex*fnt  °*  . 
0  i  authority  in 

agent,  as  a  factor,  the  nature  and  extent  of  the  authority  commercial 
depends,  as  we  have  seen,  entirely  on  the  authority  a  person  a»encj  ■ 
has  usually  in  such  a  position  ;  and,  to  ascertain  whether 
the  agent  had  authorit}',  three  tests  should  be  applied  : 
(1)  was  such  authority  actually  given  ?  (2)  was  it  necessary 
that  the  agent  should  have  the  particular  power  (which 
is  the  subject-matter  of  inquiry)  for  the  purpose  of 
carrying  out  the  agency,  i.e.,  must  the  power  have  been 
given  by  necessary  implication  *?  (3)  was  acting  as  the 
agent  did  usual  in  the  ordinary  course  of  business? 

In  Ireland  v.  Livingston  {!,),  the  principal  gave  an  Ambiguous 
order  for  the  shipping  of  a  cargo  of  500  tons  of  sugar.  auth"nt.v- 
50  tons  more  or  less  no  moment,  from  the  West  Indies, 
fixing  a  maximum  price,  and  stating  the  vessel  should 
be  bound  either  to  London  or  Liverpool.  The  agent 
sent  400  tons  of  the  sugar  by  one  vessel,  and  was  going 
to  send  the  remainder  by  another,  when  the  principal 

{i)  Montaigiiae   v.  Shitta  (1890),  (/.)  (187-2),  .")  E.  X-  I.  Ap.  395. 

1")  Ap.  ('as.  357. 
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repudiated   the  contract  on  the  ground  that  his  order 
was  for  the  whole  500  tons  on  one  ship,  which  was  to 
call  for  orders.     The   agent   maintained  that  the  only 
possible  way  to  buy  the  sugar  was  in  small  parcels,  and 
that  therefore  it  had  to  be  sent  as  it  could  be  bought. 
The  case  came  before  several  Courts,  and  there  was  a 
great  diversity  of  opinion  as  to  whether  the  agent  was 
right  in  what  he  had  done  or  not.     Lord  Chelmsford, 
in    giving  judgment   in  favour   of   the  agent,    said  the 
difference  of  opinion  showed  that  the  order  given  was  of 
doubtful  construction,  and  continued:  "Now  it  appears  to 
me  that  if  a  principal  gives  an  order  which  is  susceptible 
of  two  different  meanings,  and  the  agent  bond  fide  adopts 
one  of  them  and   acts  upon  it,  it  is  not  competent  to 
repudiate   the   act    as   unauthorized.  ...  It    is   a   fair 
answer  to  such  an  attempt  to  disown  the  agent's  autho- 
rity to  tell   the  principal  that  the  departure  from   his 
intention  was  occasioned  by  his  own  fault,  and  that  he 
should  have  given  his  order  in  clear  and  unambiguous 
terms."     But  an  instruction  to  sell  stock  if  it  went  to  85 
or  above  that  price  is  not  ambiguous,  and  the  agent  must 
sell  when  it  reaches  85  (/).     Where  the  principal  sues 
the  ngent  for  selling   on    credit,  and   proved   that   his 
instructions  were  to  sell  coal  "at  such  a  price  as  will 
realize  me  not  less  than  15s.  per  ton  net  cash,"  it  was 
held  that  the  authority  was  ambiguous,  and  might  mean 
that  the  coals  were  to  realize  not  less  than  15s.  net,  and 
that  therefore  an  agent  who  sold  for  15s.  6d.  with  two 
months'  credit  had  not  exceeded  his  authority  (m).     In 
another  case  a  principal  had  employed  his  broker  to  buy 
shares.     Before  the  shares  were  transferred  the  company 
in  which  they  were  shares  failed.     He  could  then  have 
repudiated,  owing  to   the  numbers  not  being  given  in 
compliance  with  Leeman's  Act,  and  in  fact  his  solicitors 

/    Bertram   \.  God/ray  (1830),  1  (•/«)  Boden  v.   French   (1851),   10 

Kuapp,  381.  ('.  I!.  886. 
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repudiated  the  contract  for  hira  ;  but  afterwards  he 
chose  to  write  personally  a  letter  which  might  he  con- 
strued to  mean  that  he  would  indemnify  the  brokers  any 
loss  they  suffered  therein7,  or  else  that  he  left  the  matter 
entirely  in  his  brokers'  hands.  The  brokers  accepted 
the  shares  on  his  behalf,  and  he  then  repudiated  their 
action.  The  Court  held  that  as  his  instructions  were 
ambiguous  he  must  suffer  the  consequences  of  his 
agents'  misinterpreting  them  (//).  So  where  a  prin- 
cipal had  ordered  an  agent  to  buy  100  bales  of  cotton, 
it  was  held  that  as  it  was  usual  to  buy  them  in  small 
parcels,  the  agent  had  complied  with  his  authority  in 
buying  94  (o). 

We    have     hitherto    discussed    chiefly    the    amount  Authority  of 
of  authority  which  the  agent  has  as  between   himself  between  prin- 
and  his  principal,  and  we   have  also  treated  of   those  cipal  and  third 
cases  where  the  limitation  of  his  authority  was  known 
to    third    parties.      We    shall   now    discuss    the    cases 
which    show    that    as    between   third   parties   and   the 
principal  the  authority  which  the  principal  is  estopped 
from    denying   his   agent   has,   is    the  authority  which 
the  principal   has   led    third   parties   to    believe   he   in 
fact  had(jt)). 

Thus  it  has  been  held  that  where  a  person  buys  a  Agent  to  sell. 
horse  from  one  he  knows  to  be  the  servant  of  a  person 
who  is  not  a  horse-dealer,  he  cannot  make  the  master 
liable  for  a  warranty  such  servant  gave  unless  he  can 
prove  that  there  was  authority  to  warrant,  but  if  he 
buy  the  horse  at  a  fair  from  a  person  in  possessicn 
and  apparentl}*  acting  as  owner,  but  who  in  fact  is  a 
servant,  he  can  make  the  principal  liable  for  the  servant's 
warrant}7  (</).  A  servant  of  a  horse-dealer  would,  on  the 
other  hand,  have   apparent  authority  to  warrant,  and 

{»)  Lori,,,/   v.    Davis   (1886),    32  {/,)  Brady  v.  Todd  (1861),  9  C.  B. 

C.  1).  625.  X.  S.  592.  ' 

(u)  Johnston   v.  Kershaic    (1867),  (//)  Brooks   v.  Hassall  (1883),   49 

L.  R.  2  Ex.  82.  L.  T.  569. 
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would  bind  his  master  accordingly  (•;•),  but  of  course  tbis 
principle  applies  only  to  a  servant  who  is  employed  to 
sell,  not  to  a  servant  only  employed  to  deliver  the  horse 
and  get  the  price  (s).  The  warranty  must,  however,  have 
been  made  at  the  time  of  the  sale,  otherwise  it  will  not 
bind  the  principal,  for  the  agent  has  only  authority  to  do 
what  is  necessary  at  the  time  of  the  contract  (0-  When 
a  principal  authorizes  an  agent  to  sell,  the  strong  pre- 
sumption is  that  he  authorizes  the  agent  to  make  all  such 
warranties  as  are  usual  in  the  ordinary  course  of  the 
particular  business  (u),  and  therefore  it  would  seem  that, 
unless  the  third  party  knows  that  the  principal  is  not  in 
business  qua  the  particular  class  of  article,  the  agent  has, 
if  he  has  authority  to  sell,  ostensibly  authority  to  warrant. 
So  an  authority  to  a  factor  to  sell  goods  does  not  authorize 
the  agent  to  barter  (x)  or  pledge  (y),  and  a  fortiori  not  for 
his  own  debt,  when  the  third  party  has  notice  that  the 
agent  is  not  the  owner  (z).  An  agent  for  sale  ought  not 
to  mix  the  result  of  the  sale  with  the  property  of  other 
persons  (a). 

Insurance  In  the  ordinary  course  of  insurance  business,  agents  of 

insurance  companies  have  no  authority  to  take  risks  (/;), 
or  to  continue  them  after  the  time  at  which  the  policies 
lapsed  through  non-payment  of  a  premium ;  therefore  if 
they  do  in  fact  do  so,  the  companies  are  not  liable  (c). 

Manager  of  If  a  person  is  appointed  managing  owner  of  a  ship,  he 

lias  authority  to  employ  the  ship  for  the  benefit  of  the 

{>•)  Hoioard  v.    Sheward    (1SGG),  East,  5  ;  and  see  Cole  v.  L.  $■  N.  W. 

L.  11.  2  C.  1'.  lis.  Bank  (1875),  L.  R.  10  ('.  P.  354. 

a     Woodin   v.  Burford  (1834  ,   2  (.:)   Be     Bouchout     v.     Goldsmid 

C.  &  M.  391.  (180(1),   .3  Yes.  211;  Kaltenbach   v. 

/     Kelyear  v.    Kawke    (1803),  5  Lewis  (1885),  10  .Ap.  Cas.  617. 
Esp.  72:  see  generally  as  to  repre-  («)  Guerreirov.  Peile,ttbi  supra. 

Bentations  of  agents  and  statements,  (/>)  Zinford  \.  Provincial  Morse, 

V-  341.  die.  Insurance  Co.  (1864),   34   Beav. 

{/<)  See  Chief  Justice  Erie's  judg-  291. 
ninit  iii   Dingle  v.  Hare  (1859),  29  {<■)  Acey    v.     Femie     (1840),     7 

I-  J.  C.  i'.  L43.  M.  &  \Y.  151.    See  also  London  \ 

(.r)  Guerreiio  v.    Peile    (1820),   3  Lancashire  Assur.    Co.  v.  Fleming 

!!•  &  Aid.  (il(J.  (1897),  A.  C.  499. 

(y)   M<i 'online  v.  Bavics  (1805),  7 
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principal,  which  can  only  be  clone  by  employing  her  in  the 
ordinary  course  of  trade  suitable  for  such  a  vessel.  As 
a  necessary  consequence,  he  has  authority  to  conduct  and 
manage  on  shore  whatever  concerns  the  employment  of 
the  ship,  and  for  that  purpose  has  authority  to  give  orders 
for  the  necessary  repair,  fitting  and  outfit  of  the  vessel,  in 
addition  to  seeing  that  she  is  properly  manned,  sent  to  sea 
and  chartered.  Without  that  power  he  would  be  unable 
to  send  the  ship  to  sea  even  if  there  were  trifling  repairs 
necessary  for  that  purpose,  without  obtaining  a  fresh 
mandate  from  the  various  co-owners.  There  is  no  limita- 
tion to  such  authority  where  the  ship  is  insured  (d).  It 
has  been  held  within  the  apparent  authority  of  the  ship's 
husband  to  obtain  advances  against  freight  (<>).  So  he 
has  authority  to  give  a  bail  bond  if  the  ship  is  being 
proceeded  against  in  Admiralty (7),  and  also  to  insure 
the  ship(r/).  It  has  been  held,  however,  that  he  has  no 
power  to  cancel  a  charter-party  (h).  A  ship's  agent  should 
not  require,  before  advancing  money,  a  bottomry  bond, 
unless  he  has  first  given  fair  notice  that  he  will  not  make 
any  further  advance  as  agent,  and  has  afforded  the  owner 
or  master  an  opportunity  of  trying  to  get  money  elsewhere, 
and  it  has  turned  out  not  to  be  otherwise  procurable.  When 
that  has  been  done  he  is  fairly  at  liberty,  like  any  other 
merchant,  to  advance  money  on  security  that  is  more 
satisfactory  to  himself  (7). 

A  managing  owner  and  ship's  husband  is  not  as 
such  entitled  to  borrow  money  on  the  owner's  credit  (k). 
Under  exceptional  circumstances,  if  a  loan  is  necessary 
to  enable  the  ship  to  proceed  on  her  voyage,  he  may 
borrow  money  without  express  authority  (/). 

{d)   The  Huntsman  (1894),  P.  214.  4  Ex.  I).  18, 

(e)  Killick  v.  The  Lingjield Steam-  (*)  7%e.H«o(18l7),2Dod.l44;  Tin 

ship  Co..  Ltd.  (189G),  12  Times,  263.  Staffordshire  (1872) ,  L.  R.4P.C.  194. 

(/)  Barker  v.  Righley  (1S63i,  15  ('/.•)  Tringle  \-  (<,.  v.  Jiixon  (1896), 

C.  B.  X.  S.  27.  2  Cum.  Cas.  38. 

((/)  Robinson  v   Gleadow  (1835),  2  (I)  Barker   v.  Kighley   (1863),  15 

liing.  X.  C.  156.  C.  B.  X.  S.  27  :   The  Faust  (1887), 

(/*)   Thomas  v.  Lewis  (1878),  L.  R.  6  Asp.  .Mar.  Cas.  126. 


PRINCIPAL    AND    AGENT. 

A  manager  of  a  business  has  ostensible  authority  to 
order  such  things  as  are  necessary  in  the  ordinary  course 
of  business  (in),  but  it  is  not  part  of  such  ostensible 
authority  that  he  should  borrow  money  (n),  nor  that 
he  should  buy  on  behalf  of  a  limited  company  its  own 
shares  (o).  If,  however,  the  manager  does  borrow  and 
uses  the  loan  for  the  principal's  benefit,  the  latter  is 
liable  for  it  to  the  third  party  as  money  had  and  received 
to  his  use  (j>).  And  giving  a  promissory  note  as  security 
for  an  advance  has  been  held  not  within  the  authority 
of  the  general  manager  of  an  importing  business  (q). 
If  a  person  not  only  allows  another  to  act  as  manager, 
but  has  the  business  conducted  in  such  manager's  name, 
then  the  manager  has  ostensible  authority  to  do  what- 
ever is  incidental  to  carrying  on  the  business,  and  to 
draw  and  accept  bills  if  that  is  incidental  to  it  (?')  ;  and 
probably  also  to  do  anything,  if  he  is  held  out  as  appa- 
rent owner,  that  such  apparent  owner  could  do.  The 
question  of  the  ostensible  authority  of  the  manager 
of  a  public-house  came  before  the  Courts  in  two  cases — 
Daiui  v.  Simmins  and  Watteau  v.  Fenwick.  In  Daun  v. 
Simmins  (s)  the  Court  of  Appeal  held  that  it  was  not  a 
question  of  law  but  of  evidence  as  to  what  such  authority 
was,  and  held  that  as  it  was  known  there  were  tied 
houses,  the  owners  of  such  a  tied  house  were  not  liable 
for  goods  supplied  from  an  outside  source.  In  Watteau 
v.  Fen  nick  [t)  the  plaintiff  sued  the  defendants,  the 
owners  of  an  hotel,  for  the  price  of  cigars  supplied  to 
the  manager ;  the  Divisional  Court  does  not  seem  to 
have  had  its  attention  called  to  the  former  case,  and  the 

(m)   Hawken  v.  Bourne  (1841),    8  p    Reid  v.  Rigby  #  Co.   (1894), 

M.  A-   W.  703;   Richardson  v.  Cart-  2  (J.  B    t0. 

wright    1844  ,  1  C.  &  K.  328;  Smith  (?)  Re  Cunningham  ,\  Co.  (1887), 

v.   Hull  Glass  Co.  (1852),  11   C.  1).  :'.<)  C.  I».  532. 

897.  [r]   Edmunds    v.    Bushell   (1865), 

(»)   Kawtaynev.  Bourne  (1841),  7  L.  E.  1  Q.  li.  !»7. 

M.  &  W.  595.  (■-■)   (1880),  41  L.  T.  783. 

o    CartmelVs  Case  (1874),  9  Ch.  (t)  (1893),  1  Q.  B.  346. 
Ap.  691. 
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case  was  argued  on  the  ground  that  as  the  plaintiff 
did  not  know  that  the  manager  (the  licensee)  had  a 
principal,  there  was  no  holding  out,  and  the  principals 
were  not  liable,  or  at  the  outside  only  to  the  extent  of 
the  authority  they  had  in  fact  given  him,  viz.  to  buy  for 
cash  only.  The  Court,  however,  held  that  the  principals 
were  liable  to  the  extent  of  the  ostensible  authority  that 
the  agent  had,  and  decided  that  ordering  cigars  was 
within  such  authority. 

We  will  now  proceed  to  deal  with  the  question  whether  Liability  of 
certain  acts  are  within  the  agent's  authority.  If  they  K"kes  of1 
are,  and  he  makes  a  mistake  and  does  these  acts  when  agent  giving 

.        .  „        rise  to  torts. 

he  has  no  right  to  do  them,  the  principal  is  liable  tor 
the  tort,  for,  as  the  late  Master  of  the  Rolls  pointed 
out  (u),  "  on  principle  a  man  is  liable  for  another's  tor- 
tious act  if  he  expressly  directs  him  to  do  it,  or  if  he 
employs  that  other  person  as  his  agent  and  the  act  com- 
plained of  is  within  the  agent's  authority."  Thus  it  is 
within  a  solicitor's  authority  to  indorse  a  writ  oifi.fa.  (x), 
and  if  by  putting  a  wrong  address  of  the  defendant  on 
the  writ  he  gives  what  amounts  to  a  direction  to  the 
sheriff  to  seize  the  goods  of  the  wrong  person,  the 
principal  is  liable  for  the  trespass.  If,  however,  the 
indorsement  does  not  mislead  the  sheriff,  but  the  solicitor 
gives  a  verbal  direction  (y),  then,  as  he  is  not  acting  within 
the  scope  of  his  authority,  the  principal  is  not  liable. 

Where  the  principal  in  carrying  on  business  has  to  Where  neces- 

'         .        .  ,      ,       .,,     .,    sary  that  agent 

have  some  one  on  the  spot  with  authority  to  deal  witli  it  shollltl  have 
and  its  exigencies,  he  is  liable  for  the  acts  of  the  person  so  authority  to 
in  authority  who,  while  intending  to  exercise  his  authority,  emergency. 
makes  a  mistake.    In  the  case  of  a  railway  company  it  is 
necessary  that  there  should  be  a  person  on  the  spot  to  exer- 
cise authority,  for  they  have  statutory  powers  to  enforce 
bye-laws  or  to  arrest  persons  travelling  without  a  ticket,  &c. 

(n)  Smith     v.     Keal     (1882),     9       Q.  B.  D.  614  ;  following  Jarmaln  v. 
Q.  B.  D.  340,  at  p.  351.  Jt-npcr  (18-43),  6  M.  &  (x.  827. 

(.el  Morris  v.  Salberg  (1889),  22  (//)  Smith  v.  Keal,  ubi  supra. 
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If  the  proper  officials  make  a  mistake  in  carrying  out 
their  duties  the  railway  company  is  therefore  liahle. 
For  instance,  a  railway  company  was  held  to  blame  for  a 
porter's  act,  who  had  hustled  a  passenger  out  of  a  carriage 
in  the  belief  that  the  passenger  had  got  into  a  wrong 
one  (z).  Similarly  in  another  case,  where  the  passenger 
had  by  mistake  given  up  a  wrong  ticket  and  the  inspector 
of  police  employed  by  the  railway  arrested  him  for  not 
paying  his  fare  (a),  the  company  were  held  responsible. 
The  same  principle  has  been  applied  with  reference  to 
tramway  companies,  who  have,  under  the  Tramways 
Act  of  1870  (b),  similar  powers  to  those  of  railways,  of 
arresting  persons,  and  whose  servants,  therefore,  on  the 
spot  have  implied  authority  to  enforce  them  (c).  In 
Knight  v.  Nortli  Metropolitan  Tramways  Company  (d)  the 
learned  Judge  held  the  tramway  company  not  liable ; 
because,  though  apparently  the  conductor  was  exer- 
cising such  implied  power,  when  the  charge  came  to  be 
made  the  plaintiff  was  not  charged  with  an  offence  under 
the  Tramways  Act,  but  the  common  law  offence  of  trying 
to  pass  counterfeit  coin.  It  is  respectfully  submitted  that 
the  question  is  not  what  the  actual  legal  offence  charged 
is,  but  whether  the  servants  of  the  company  were  acting, 
or  intended  to  act,  under  their  implied  authority. 
Where  not  Where  there  is  no  special  necessity  to  have  an  agent 

necessary  agent  present  aDje  t0  act,  as  there  are  no  statutory  powers  to 
power  to  act  in  be  exercised,  the  principal  is  not  liable,  unless  the  act 

emergency.  -,i  •      j.i  i_>  ±1        'j. 

°     J         was  withm  the  agent  s  authority. 
When  princi-         ^0  make  the  principal  liable  for  an  arrest  ordered  by 

pa]  liable  for     ]1{s  agent,  the  arrest  must  be  for  the  purpose  of  protecting 
arrest  ordered  &  .     '.  L       l  .     L  ° 

by  agent.  the  principals  property,  or  else  an  authority  to  arrest 

(z)  Loire  v.   G.  X.  Jl.  (1893),  0>2  at  an  intermediate  station  and  would 

L.  J.  524;    Walker  v.   s.  K.  11.  Co.  not  pay  excess. 
(1870),  L.  K.  .")  C  P.  f540.  (/>)  33  &  34  Vict.  c.  78. 

a)  Gofv.  <;.  X.  It.   (1861),   30  \c)  Rayson      v.      South      London 

L.  J.   (J.   1!.   148.     See  also   Moore  Metropolitan  Tramways  Go.  (1893), 

v.  Metropolitan  E.   (1872),   L.  E.  8  2  Q.  B.  304. 
Q.    B.  36,  where  passenger  got  out  (d)  (1898),  14  Times,  28G. 
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must  be  necessarily  incidental  to  the  carrying  out  of  the  Tower  to 
agency.  First,  as  to  the  circumstances  under  which  it  protection  of 
has  been  suggested  that  the  agent  has  a  right  to  arrest  property, 
as  being  necessary  for  the  protection  of  the  principal's 
property.  Mr.  Justice  Blackburn  (c)  said  he  was  inclined 
to  think  that  if  a  person  is  in  charge  of  property  and  finds 
some  one  attempting  to  steal  it  and  he  cannot  prevent 
the  property  being  stolen  otherwise  than  by  taking  the 
supposed  culprit  into  custody,  he  has  implied  authority 
to  do  so,  and  also  if  he  had  reason  to  believe  that  the 
property  was  actually  stolen  and  that  he  could  get  it 
back  by  taking  the  thief  into  custody.  He,  however, 
said  he  was  not  prepared  to  pronounce  a  decided  opinion 
on  these  supposed  cases.  In  the  case  before  him  a  clerk 
in  the  defendant  company's  booking  office  only  thought 
that  the  plaintiff  had  unsuccessfully  attempted  to  rob  a  till. 
The  Court  held  the  company  not  liable  for  the  arrest, 
because,  as  Mr.  Justice  Blackburn  pointed  out,  "there  was 
a  marked  distinction  between  an  act  done  for  the  purpose 
of  protecting  property  and  an  act  done  for  the  purpose 
of  punishing  the  offender  for  what  he  has  already  done. 
There  is  no  implied  authority  in  a  person  having  custody 
of  property  to  take  such  steps  as  he  thinks  lit  to  punish 
a  person  who  he  supposes  has  done  something  with 
reference  to  property  which  he  has  not  done"  (/). 
In  Edwards  v.  L.  ct  N.  IF.  II.  (g),  which  was  decided 
a  few  months  before  the  last-cited  case,  the  railway 
company  were  held  not  liable  for  an  arrest  by  a  fore- 
man porter  in  charge  of  a  station,  as  it  was  not  for  any 
supposed  offence  under  a  bye-law,  and  he  was  not 
authorized  to  protect  their  property.  If  the  principle 
suggested  by  Mr.  Justice  Blackburn  is  reliable,  the 
decision  ought  to  have  been  the  other  way.      On  the 

(e)  Allen  v.  L.  %  S.  11'.  R.  (1870),       (1870),  L.  R.  6  Q.  13.  fi5. 
L.  R.  6  Q.  B.  65.  {'j)  (1870),  L.  R.  5  C.  P.  44-3. 

(/)   Allen  V.  L.  #  .V.    II'.  II.   Co. 

W.  I 
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When  power 
to  arrest 

incidental  to 
agency. 


same  ground,  the  licensee  of  a  public-house  was  held 
not  liable  for  his  manager  having  given  a  person  in 
charge  for  an  alleged  attempt  to  pass  base  coin,  since 
the  manager  had  not  given  anything  in  exchange  for  it. 
The  arrest  therefore  was  not  necessary  in  order  to  protect 
property  (gg) . 

Mr.  Justice  Bruce,  in  Knight  v.  North  Metropolitan 
Tramway  Co.  (ggg),  suggested  that  if  the  question  came 
for  decision  as  to  when  a  principal  was  liable  for  an  arrest 
ordered  by  his  agent,  the  object  of  the  arrest  being  to 
protect  the  principal's  property,  it  would  be  held  that  it 
was  not  enough  that  the  agent  believed  that  the  property 
was  in  danger,  but  that  the  property  must  have  been  in 
danger  in  fact.  The  learned  Judge  founded  this  view 
on  Edtvards  v.  L.  dc  X.  W.  Railway  (//),  but,  as  has  been 
already  pointed  out,  that  case  was  earlier  than  Allen  v. 
L.  dt  S.  W.  R.,  and  the  principle  had  not  then  been  so 
clearly  thought  out.  If  Mr.  Justice  Bruce's  view  is  correct, 
a  principal  would  never  be  liable  for  the  mistake  of  an 
agent  in  making  an  arrest ;  for  under  the  circumstances 
he  imagines  the  arrest  would  always  have  been  justifiable. 
Secondly,  as  to  the  circumstances  when  an  authority  to 
arrest  is  necessarily  incidental  to  the  agency.  Under 
such  circumstances  the  principal  is  liable,  if  the  mistake 
is  in  the  bond  fide  exercise  of  the  authorit}-.  Thus  if  the 
manager  of  a  restaurant,  believing  that  certain  persons 
were  creating  a  disturbance,  ordered  their  arrest,  the 
principal  is  liable  if  he  makes  a  mistake,  for  it  is  neces- 
sary that  a  manager  should  have  power  to  deal  with  the 
offenders  under  such  circumstances  (/).  But  if  the 
manager,  in  order  to  enforce  Lis  view  as  to  a  disputed 
bill,  orders  the  customers  in  charge,  such  an  act  is  not 
within  his  authority,  and  the  principal  is  not  liable  (A). 


[gg)  Abraham  v.  Deakin   (1891) 
1  Q.  B.  516. 

[ggg)   (1898)  14  Times,  286. 
(A)  (1870)  L.  B.  5  C  P.  445. 


[i)  Ashton  \.  Spiers^  Pond(189S), 
9  Times,  606. 

(/■)  Stedman  v.  Baker  (1896), 
12  Times,  451. 
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The  railway  cases  as  to  arrest  will  be  found  at  p.  111. 

Sir  Montague  Smith,  in  1879,  in  the  Bank  of  Neio 
Sou  tit  Wales  v.  Oivston  (I),  which  was  an  action  against 
a  bank  for  malicious  prosecution  (the  criminal  proceed- 
ings had  been  instituted  by  an  acting  bank  manager 
for  the  purpose  of  getting  possession  of  a  bill),  thus 
summed  up  these  decisions  :  "  The  result  of  the  decisions 
in  all  these  cases  is,  that  the  authority  to  arrest  offenders 
was  only  implied  where  the  duties  which  the  officer  was 
employed  to  discharge  could  not  be  efficiently  performed 
for  the  benefit  of  his  emploj^er  unless  he  had  the  power 
to  apprehend  offenders  on  the  spot ;  though  it  was 
suggested  that  possibly  a  like  authority  might  be  implied 
in  the  supposed  cases  of  a  servant  in  charge  of  his 
master's  property  arresting  a  man  who  he  had  reason  to 
believe  was  attempting  to  steal  or  had  actually  stolen  it. 
In  the  latter  of  these  cases,  it  is  part  of  the  supposition 
that  the  property  might  be  got  back  by  the  arrest,  but 
in  such  a  case,  the  place  and  opportunity  of  consulting 
the  employer  before  acting  would  be  material  circum- 
stances to  be  considered  in  determining  the  question  of 
authority."  The  Privy  Council  accordingly  held  the 
bank  not  liable,  on  the  ground  that  the  arrest  and 
prosecution  of  offenders,  not  being  within  the  ordinary 
routine  of  banking  business,  was  not  within  a  bank 
manager's  authority. 

If  the  principal,  a  limited  company,  itself  could  not  AVhere  the 
have  done  the  wrongful  act,  because  it  was  altogether  P™"3^ ls  a 

0  .  °  corporation  it 

ultra  vires,  it  is  not  liable  for  such  act  if  done  by  its  is  uot  liable  for 

agent.     Thus  a  railway  company  were  held  not  liable  ^ch  arT^ 

for  the  act  of  a  station   master  who  gave  a   person  in  ultra  vires  the 
custody  for  not  paying  the  fare  on  a  horse  (m).     The 
company's   bye-law  only  gave  authority  to  detain   the 
goods,  not  to  arrest  the  owner  or  consignee.     On  the 

(/)  (1879),  4  Ap.  fas.  270.  (m)  Poulton  v.  Z.  $•  8.  Jr.  S.  Co 

(1867),  L.  R.  2  Q.  13.  oM. 

i  2 
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Where  there  is 
a  place  of 
business — 
authority  of 
person  in 
control  of. 


By  sending 
goods  to 
auction  room, 
or  by  entrust 
iiuj-  them  to 


same  ground  it  was  held  that,  where  a  principal  had  given 
an  agent  large  powers  of  managing  a  farm,  and  to  benefit 
it  the  agent  had  gone  off  the  farm  and  cut  a  hedge 
and  trees  adjoining  it  to  improve  the  flow  of  water  in  a 
ditch  which  drained  the  farm,  the  owner  was  not  liable 
for  the  trespass,  as  the  agent  had  gone  outside  his 
authority  entirely  (h).  So  a  tram  company  were  held 
not  liable  for  the  act  of  their  conductor,  who  gave  a  person 
in  charge  for  attempting  to  pass  an  alleged  bad  half-crown, 
since  there  was  no  power  under  the  Tramways  Act  to  do 
this  (<>) . 

Where  there  is  a  place  of  business,  the  person  who  is 
apparently  entrusted  with  the  conduct  of  it  by  the  prin- 
cipal has  the  implied  authority  that  such  a  person  by 
custom  usually  has.  Thus  where  the  defendant  paid  a 
sum  to  a  person  who  was  in  apparent  possession  of  the 
plaintiff's  books  of  account,  such  payment  was  held  to 
be  a  good  payment  (p).  So  a  tender  to  a  solicitor's  clerk 
in  the  office  was  held  a  good  tender  to  his  master  (q).  It 
is,  of  course,  otherwise  if  the  agent  distinctly  disclaims 
authority  (r).  To  bind  the  principal,  such  a  person  must, 
however,  be  one  who  is  acting  clearly  within  his  ostensible 
authority ;  thus  a  cashier  was  held  to  have  no  authority 
to  sell  pictures  in  a  picture  shop,  and  the  principal 
entitled  to  recover  them  from  the  purchaser  (s). 

The  principal  may  hold  out  his  agent  as  having  autho- 
rity to  deal  with  goods  either  by  entrusting  a  person, 
whose  business  it  usually  is  to  sell,  with  his  property,  or 


(//)  Bolingbroke  v .  Local  Board  of 
Swindon  (1874),  L.  R.  9  0.  V.  575. 

(o)  Charleston  v.  London  Tram.  Co. 
1 888),  4  Times.  629  ;  hut  it  is  other- 
wise it  the  charge  is  for  an  alleged 
offence  against  the  Tramways  Act  : 
Rayson  v.  South  London  Tram.  Co. 
(1839),  2  Q,.  B.  30-1.  In  Knight  \. 
North  Metropolitan  Tram.  Co.  (1898  , 
1  1  Times,  2N0,  the  learned  Judge  held 
the  offence  suspected  of  having  been 


committed  (passing  false  coin)  in  this 
case  not  within  the  Tramways  Act. 

{//)  Barrett  v.  Deere  (1828),  Moo. 
&  Mai.  200. 

(7)  Finch  v.  Boning  (1879),  4 
C.  P.  D.  14:5  ;  Watson  v.  Eethering- 
ton  (1843),  1  C  &  K.  36. 

(r)  Bingham  v  Allport  (1833), 
1  Nev.  &  M.  398. 

(,v)  Graves  v.  Masters  (1883),  1 
('.  &  E.  73. 
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by  placing  it  in  a  place  where  things  are  only  sent  for  an  agent  whose 
sale.  Lord  Ellenborough  said,  "  Strangers  can  only  look  seiiinff. 
to  the  acts  of  the  parties  and  to  the  external  indicia  of  pro- 
perty, and  not  to  the  private  communications  which  may 
pass  between  a  principal  and  his  broker  ;  and  if  a  person 
authorize  another  to  assume  the  apparent  right  of 
disposing  of  property  in  the  ordinary  course  of  trade, 
it  must  be  presumed  that  the  apparent  authority  is  the 
real  authority.  1  cannot  subscribe  to  the  doctrine  that 
a  broker's  (who  is  a  known  agent)  engagements  are 
necessarily,  and  in  all  cases,  confined  to  his  actual 
authorit}7,  the  reality  of  which  is  afterwards  to  be  tried 
by  the  fact.  It  is  clear  that  he  may  bind  the  principal 
within  the  limits  of  his  authority,  with  which  he  has 
been  apparently  clothed  by  the  principal,  in  respect  of 
the  subject-matter,  and  there  would  be  no  safety  in 
mercantile  transactions  if  he  could  not. 

"  If  the  principal  send  his  commodity  to  a  place  where 
it  is  the  ordinary  business  of  the  person  to  whom  it  is 
confided  to  sell,  it  must  be  intended  that  the  commodity 
was  sent  thither  for  the  purpose  of  sale.  If  the  owner 
of  a  horse  sent  it  to  a  repository  of  sale,  can  it  be  implied 
that  he  sent  it  thither  for  any  other  purpose  than  of  sale? 
Or,  if  one  send  goods  to  an  auction  room,  can  it  be  sup- 
posed that  he  sent  them  thither  merely  for  safe  custody  ? 
When  the  commodity  is  sent  in  such  a  way  and  to  such  a 
place  as  to  exhibit  an  apparent  purpose  of  sale,  the  prin- 
cipal will  be  bound  and  the  purchaser  safe  "  (t).  Again, 
the  very  fact  of  entrusting  goods  to  a  man  as  a  factor, 
with  right  to  sell  them,  is  prima  facie  authority  from  the 
principal  to  the  factor  to  sell  in  his  own  name  (u). 

In  dealing  with  the  rule    that  an  agent  has  implied  How  and  when 
authority  to  act  according  to  the  usages  and  customs  authorSeiTto 

of    the   particular   business   that   he    was    employed    to  accept  pay- 
ment. 

{t)  Pickering  v.  Bash  (1812),  1">  (k)   Ex  p.   Dixon,   In  re   Henley 

-East,  38.  (1878),  4  C.  D.  133,  p.  133. 
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conduct,  it  was  pointed  out  that  this  rule  only  applied 
where  the  customs  were  reasonable  ones,  and  that  the 
principal  was  not  hound  by  unreasonable  customs  to 
which  he  had  not  assented.  One  of  these  unreasonable 
customs  is  the  custom  sometimes  set  up  of  the  third 
party  setting  off  the  agent's  debt  when  paying  the  prin- 
cipal's account  (./).  We  will  now  deal  at  greater  length 
with  the  general  question  when  payments  to  the  agent  are 
in  law  payments  to  the  principal.  The  general  rule  of  law 
was  laid  down  by  Lord  Tenterden  in  Russell  v.  Bangley  (y), 
as  follows :  "  If  a  creditor  employs  an  agent  to  receive 
money  of  a  debtor  and  the  agent  receives  it,  the  debtor  is 
discharged  as  against  the  principal;  but  if  the  agent,  in- 
stead of  receiving  money,  writes  off  money  due  from  him 
to  the  debtor,  then  the  latter  is  not  discharged.  An 
authority  given  by  a  principal  to  receive  money  cannot  be 
construed  into  an  authority  not  to  receive  money,  but  to 
allow  the  debtor  (the  third  party)  to  write  off  so  much  as 
may  be  due  from  the  agent  to  him  :  unless  the  principal 
expressly  authorizes  him  to  do  so  "  (z). 
The  reason  of  The  reason  of  the  rule  being  that  "if  the  agent 
receives  the  money  in  cash,  the  probability  is  that  he 
will  hand  it  over  to  the  principal.  But  if  he  is  allowed 
to  receive  it  by  means  of  a  settlement  of  account  between 
himself  and  the  debtor,  he  might  not  be  able  to  hand 
it  over.  At  all  events,  it  would  very  much  diminish 
the  chance  of  his  principal  ever  receiving  it ;  and  upon 
that  principle  it  has  been  held  that  the  agent,  as  a 
general  rule,  cannot  receive  payment  in  anything  else 
but  cash.  Unless,  therefore,  there  is  a  usage  to  control 
it,  payment  to  the  agent  must  be  made  in  money  "  (a). 
In  Wrout  v.  Dawes  a  solicitor  acted  for  both  purchaser 

lx)  See  p.  97.  authorize  enforcing  it  by  distraint. 

\y)  (1&21),  4  B.  &  Aid.  395.  Ward  \.  Shaw  (1833),  9  Biug.  608. 

(;)  Bartlett    v.    Pentland    (1830),  (a)   Byles,     J.,    in     Sweeting     v. 

10    B.    &    ('.    760;     Underwood   v.  Peuree  (I860),  7  C.  B.  N.   S.  149, 

Nicholh  (1856),  17  C.    B.  239.     An  at  p.  485;   see  also  (1861),  9  C.  B. 

authorityto  receive  paymenl  dues  not  N.  S.  534. 
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and  vendor.  The  purchaser,  instead  of  paying  the 
solicitor  expressly  for  the  property,  directed  the  solicitor 
to  apply  a  sum  which  the  solicitor  owed  him  to  the 
purchase,  and  the  solicitor  then  credited  the  vendor 
with  tli  price  in  his  books.  The  court  held  such  pay- 
ment was  not  a  good  payment  to  the  vendor,  although 
the  solicitor  was  agent  for  both  parties  (/>). 

Where  the  principal  owes  the  agent  money,  and 
authorizes  him  to  receive  payment,  the  agent  can 
receive  payment  to  the  extent  of  his  own  debt  in  what- 
ever manner  he  thinks  right,  for  the  agent  is  only  bound 
to  receive  payment  in  such  a  way  as  to  put  it  in  his 
power  completely  to  discharge  the  duty  he  himself  owes 
to  the  principal  (c).  An  authority  to  receive  payment 
is  not  an  authority  to  receive  payment  in  any  way.  It 
is  to  receive  payment  in  cash.  Therefore  a  payment 
made  by  underwriters  to  insurance  brokers  by  a  bill  at 
three  months,  though  it  was  met,  was  held  not  be  a  good 
payment  (d).  The  principal  had  not  received  the  money 
owing  to  the  brokers'  failure,  and  sued  the  underwriters 
for  the  money,  and  they  pleaded  the  payment  to  the 
brokers.  A  future  payment  by  a  bill  which  includes 
amounts  owed  to  other  persons,  and  given  in  settlement  of 
a  general  account  between  the  brokers  and  underwriters, 
is  not  a  form  of  payment  authorized  by  the  principal. 
Lord  Esher  pointed  out  that  payment  by  a  bill  at  best 
did  not  amount  to  payment  until  the  time  for  which  the 
bill  was  drawn  elapsed  (e). 

The  agent's  authority  is  to  receive  payment  in  the  As  to  the  time 
usual  way  (_/ )  ;  unless  there  is  a  custom  to  the  contrary,  which  payment 
his    duty  is  to    receive   payment   only  in  cash  (g).     In  011^ji,,1)e1 

(t>)    Wroict   v.    Dawes    (1858),  25  anee  Syndicate,   ubi  .supra,  and   see     ° 

Beav.  369.  also  Sykes  v.  Giles  (1839),  5  M.  &  W. 

(/•)  Barker  v.   Greenwood  (1837),  (il"> ;  Williams  v. Evans  (1866),  (auc- 

2  Y.  &  C.  414.  tioneer)  L.  R.  1  Q.  IS.  352. 

{(I)  Sine  Bros.  v.  Steamship  Insur-  (/)   Story  on  Agency,  sect.  202. 

tmce  Co.  (1895)  72  L.  T.  79.  (</)  Pearson  v.  Scott  (1878),  9  Oh. 

{c)  Sine  Bros.  v.  Steamship  Insur-  Div.  198. 
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Thorold  v.  Smith  (h),  where  a  payment  was  made  in  the 
city  by  a  goldsmith's  note  to  a  servant  sent  by  his 
master  to  receive  money,  Holt,  C.J.,  said  "he  thought 
it  more  a  matter  of  evidence  than  of  law,  and  any  jury 
in  Guildhall  would  find  payment  by  a  bill  to  be  a  good 
payment,  it  being  the  common  practice  in  the  city." 
Thus  in  Breming  v.  Mackie  (/),  the  third  parties  paid 
the  agent  before  the  usual  time  for  payment,  and  the 
principal  sued  the  third  parties.  They  pleaded  pay- 
ment, but  it  being  proved  that  the  payment  was 
made  before  the  usual  time,  and  that  the  principal 
had  before  the  customary  time  for  payment  arrived 
given  the  defendants  notice  to  pay  him  and  not 
the  agent,  the  third  parties  were  obliged  to  pay  over 
again. 

When  pay-  Cheques  are  only  orders  to  pay,  and  are  not  payment 

cheque  is  a        until  they  are  met. 

good  payment.       In  papi  y<  Westacott  (/■),  the  principal  sued  the  agent 

for  negligence  in  taking  a  cheque  in  payment  of  arrears 
of  rent  from  a  tenant,  and  the  Court  of  Appeal  held  he 
was  entitled  to  recover.  The  facts  were  as  follows  : — A 
tenant  held  a  house  under  a  lease  which  had  a  proviso 
against  assigning  without  the  landlord's  licence.  The 
tenant  wished  to  assign.  The  landlord  directed  the 
agent  not  to  give  the  licence  until  the  arrears  of  rent 
due  were  paid.  The  agent  parted  with  the  licence  on 
receiving  a  cheque,  which  was  subsequently  dishonoured: 
The  cheque  was  drawn  in  favour  of  the  agent,  and  in- 
cluded a  sum  for  his  services.  Lord  Justice  Lindley, 
after  referring  to  sect.  202  of  Story,  where  it  is 
stated  that  a  payment  is  good  if  received  in  the  usual 
manner  of  conducting  similar  business  transactions, 
such  as  taking  a  cheque  from  a  person  in  good  credit, 
says:    "If  an  agent  is  merely  to  collect  money,  taking 

(h)  (lTOo),  li  Mod.  ST.  (k)  (1894),  1  Q.  B.  272. 

(/)   (1862),  3  F.  &  F.  197. 
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•a  cheque  from  a  person  having  a  banking  account  is  not 
a  departure  from  his  authority— that  is  the  ordinary  case 
of  collecting  money.  If  the  cheque  is  not  paid  the 
person  who  gives  it  can  be  sued,  and  in  ordinary  cases 
no  one  is  prejudiced  by  taking  a  cheque.  But  it  is  by 
no  means  always  within  an  agent's  authority  to  take  a 
cheque  instead  of  money.  Let  us  take  a  case  that 
lawyers  are  familiar  with— the  sale  of  real  property. 
Let  us  take  the  case  of  a  solicitor  who  is  entrusted  by 
the  vendor  with  the  completion  of  the  transaction.  Is 
that  solicitor  justified,  by  the  ordinary  course  of  business 
or  the  ordinary  habits  of  men,  in  parting  with  a  convey- 
ance and  the  title-deeds  in  exchange  for  a  promise  to  pay 
by  cheque '?  Certainly  not.  The  ordinary  case  is,  I  do 
not  say  not  to  take  a  cheque,  but  not  to  part  with  the 
deeds  until  the  cheque  is  paid.  Therefore  you  cannot 
say  as  a  general  rule  that  a  person  who  is  authorized  to 
receive  money  is  authorized  to  take  a  cheque  from  a 
person."  So  in  Blumberg  v.  Life  Interests  ( 'orporation  (I), 
it  was  held  that  a  solicitor  who  was  authorized  to  take  a 
legal  tender  was  not  authorized  to  accept  a  cheque. 
An  auctioneer  has  authority  to  accept  a  cheque  in  pay- 
ment of  a  deposit,  for  it  is  the  usual  custom,  although 
if  it  is  dishonoured  it  makes  the  auction  abortive. 
This  question  was  discussed  but  not  decided  in  Farrer 
v.  Lacy  (in),  which  was  an  action  brought  by  the  first 
mortgagee  for  an  account  and  foreclosure  against  the 
mortgagor.  It  was  suggested  that  the  plaintiff  should 
be  deprived  of  the  costs  of  the  sale,  for  it  was  alleged 
that  the  sale  was  made  abortive  through  taking  the 
•cheque  which  was  dishonoured  for  the  deposit  money. 
The  Court  held  it  was  a  reasonable  action  to  take  a 
cheque  at  an  auction,  and  that  as  the  mortgagee  need 


(/)  (1897),  1  Ch.   171  ;  on  appeal,       sec  also  Charles  v.  Blachaell  ( 1  -s 7 7  , 
.(1S0S),  l  Ch.  -27.  -'  C.  P.  1).  151,  per  C.  J.  Cockburn, 

(;«)    (1885),  L.  R.  31    C.   1).   42;        at  page  158. 
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not  have  required  a  deposit  as  lie  could  have  sold  by 
private  treaty,  that  contention  was  not  valid. 

In  a  case,  Bridges  v.  Garrett  (n),  decided  twenty-four 
years  earlier,  the  question  was  complicated  by  the  fact 
that  the  agent  was  paid  by  a  cheque  crossed  with  the 
agent's  banker's  name.     The  cheque,  however,  was  met, 
and  the  Court  held  the  payment  good.     The  case  is  now 
principally   important  for   the    distinction,   which    Mr. 
Justice  Blackburn  points  out,  which  ought  to  be  made 
as  to  the  form  of  the  payment  when  the  agent  is  an  agent 
pure  and  simple,  and  when  he  also  occupies  the  position 
of  a  servant.     In  the  latter  case  it  is  essential  that  the 
payment  should  be  made  in   such   a  way  as  it  could 
be  handed  over  directly  to  the  principal,  and  not  include 
anything  payable  to  some  one  else.     This  making  the- 
payment  in   such   a  form  makes  it  much  easier  in  all 
cases  to  prove  a  payment  to  the  principal,  though  where 
the  agent  is  a  broker  (o)  or  an  auctioneer  (j>),  it  does  not 
seem  to  be  necessary  according  to  Mr.  Justice  Blackburn. 
It  is  submitted  that  the  best  method  of  payment  is  to  pay 
the  agent  in  such  a  form  that  the  money  or  cheque  should 
be  actually  handed  over  in  the  same  form  to  the  principal. 
In  Bridges  v.  Garrett  (q),  the  deputy  steward  of  a  manor, 
who  had  authority  to  receive  payment  of  fines,  was  paid 
a  fine  and  his  own  fees  in  a  cheque  crossed  payable  at 
his  own  bankers.     His  account  happened  to  be  over- 
drawn, and  the  bank  retained  the  amount  of  the  cheque- 
It  was    contended    that    such    payment  was   not   good. 
C.   J.   Cockburn,    in    holding   that   it   was   good,    said: 
"  There  is  no  doubt  that  where  an  agent  is  authorized 
to  receive  money  for  his  principal,  he  cannot  allow  it 
to  be  set  off  in  accounts  between  the  payer  and  himself ; 
he  must  receive  it  in  money.     If,  however,  payment  is 

(«)  (1870),  5  <'.  P.  tol.  1  Q.  15.  272. 

(o)  As  iii  Wine  Bros.  v.  Steamship  {//)  (1870),   5    L.   R.   C.   P.  451, 

Insurance  Co.  (1895),  72  L.  T.  79.  commented  on    in    Pearson    v.  Scott 

(p  As  in  Pap6\.  Westaeott  (1894),  (1878),  9  L.  H.  Ch.  Div.  198. 
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made  by  a  cheque,  and  the  cheque  is  duly  honoured, 
that  is  a  payment  in  cash.  There  is  nothing  in  the 
circumstance  of  a  cheque  heing  given  which  invalidates 
the  payment ;  the  present  case,  however,  is  a  little  com- 
plicated by  the  fact  of  the  cheque  having  heen  crossed. 
It  appears  that  the  defendants,  at  Craig's  (the  deputy 
steward's)  request,  crossed  the  cheque  with  the  names  of 
Craig's  hankers.  These  bankers  got  the  cheque  cashed, 
and  carried  the  amount  to  the  credit  of  Craig's  account 
with  them.  If  Craig  had  not  heen  overdrawn,  he  would 
have  had  the  money.  The  cheque  therefore  was,  in 
point  of  fact,  money.  It  was  the  same  thing  as  if  the 
defendant  had  paid  the  amount  to  Craig  in  cash  and 
Craig  had  paid  in  cash  to  his  account  with  his  bankers, 
and  had  forwarded  his  own  cheque  to  the  lord  or  to  the 
steward,  and  the  bankers  had,  in  consequence  of  the 
balance  being  against  him,  declined  to  honour  his 
cheque.  If  Craig  was  authorized  to  receive  the  money, 
I  think  the  payment  to  him  was  a  payment  to  the  plain- 
tiff, and  that  there  was  nothing  to  take  the  case  out  of 
the  ordinary  rule." 

Mr.  Justice  Blackburn  concurred  in  Chief  Justice 
Cockburn's  judgment,  and  pointed  out  that,  though  the 
general  rule  of  law  was  that  where  a  creditor's  agent  is 
bound  to  pay  the  whole  amount  over  to  the  principal,  he 
must  receive  it  in  cash  from  the  debtor  ;  and  that  a 
person  who  pays  such  agent,  and  who  wishes  to  be  safe, 
must  see  that  the  mode  of  payment  enables  the  agent  to 
perform  that  duty,  yet  that  this  rule  only  applied  in  its 
strictest  sense  to  a  clerk  or  servant  who  1ms  to  hand  over 
the  money  as  he  received  it. 

Mr.  Justice  Blackburn  says:  "Where  the  authority 
given  is  to  receive  the  money,  and  then  not  to  hand  it 
over  in  specie,  but  to  pay  over  an  equivalent  sum,  the 
case  is  very  different.  If  a  servant  entrusted  with  his 
master's  money  becomes  bankrupt,  the  rnone}7  would  not 
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belong  to  his  creditors.  But  where  an  attorney  or  com- 
mercial agent  is  employed  to  receive  money  to  be  paid 
over  to  the  principal  the  next  day,  it  would,  I  think,  in 
the  event  of  the  bankruptcy  of  the  attorney  or  agent 
whilst  the  money  remained  in  his  hands,  form  part  of 
his  general  assets."  He  therefore  thought  that  there 
was  a  good  payment  of  the  fine,  the  deputy  steward 
having  the  second  kind  of  authority.  It  is  just  in  cases 
of  this  second  kind  of  authority  that  payment  in  money, 
for  the  reason  given  by  Mr.  Justice  Byles,  has  been 
insisted  upon  (?•).  Where  property  is  to  be  handed 
over,  an  agent  maj^  put  his  principal  to  expense  or 
risk  his  property  if  the  cheque  is  not  paid.  In  such 
cases,  therefore,  the  agent  should  not  act  before  the 
cheque  is  actually  paid. 

The  authority  to  solicitors  to  receive  payment  will  be 

dealt  with  under  the  heading  of  Solicitors,  at  pp.  150-151. 

Liability  of  The  liability  of  a  principal  for  representations  made 

principal  for      ljy   various  agents  depends  on  whether  there  was  any 

representations      J  °  £  d 

of  agent.  express  authority  to  make  the   statement,  or  whether 

there  was  any  course  of  business  from  which  authority 
might  be  inferred.  Several  attempts  have  been  made 
to  make  public  companies  liable  for  statements  of  their 
secretary,  but  in  the  absence  of  evidence  that  there 
was  any  authority  to  make  them,  such  attempts  have 
been  unsuccessful.  Thus  it  has  been  sought  to  make 
a  company  liable  for  a  statement  that  the  plaintiff 
would  be  made  solicitor  of  the  company  if  he  took 
shares  (s),  that  a  certain  sum  was  in  the  company's 
hands  as  security  for  a  contract  {t).  This  question 
will  be  dealt  with  at  greater  length  under  the  Liability 
of  Principals  to  Third  Parties  (u). 

r)   Russell  y.Bungley  (1821),  4  B.  Accident    Assoc.    (1885),    54    L.    J. 

&    Aid.   395;    Bartlett   v.    Pentland  Q.  B.  428. 

(1830),   10    B.  &   C   Ti'.O:  Scott  v.  (/)  (1887),  Burnett  v.  South   T.on- 

Irving  (1830  .  1   B.  &  Adol.  605.  don  Tramways,  18  Q.  IS.  1).  815. 

(«)  Newlands  \.   Nat.  Employer?  (u)  Pp.394   127. 
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If  an  agent  is  entrusted  with  negotiable  instruments  Authority  of 
and  sells  them,  such  sale  as  between  the  principal  and  eftoppeffrom 
third  parties  acting  in  good  faith  is  good.     So  also  is  a  Jjj"^^" 
pledge.     The  principal  cannot  recover  them  without  pay-  ments  en- 
ing  the  amount  for  which  they  are  pledged.     It  makes  no  trusted  to  him- 
difference  that  the  third  party  knew  that  the  agent  was 
pledging  his  principal's  securities  :  if  he  does  not  know 
that  the  authority  was  limited  as  to  amount  or  that  there 
was  no  authority  (x). 

In  Goodwin  v.  Robarts  (//),  the  principal  employed  a  Scrip. 
stockbroker  to  purchase  foreign  scrip,  and  left  it  after  it 
had  been  purchased  in  the  broker's  hands  to  dispose  of 
as  he  should  hereafter  direct.     The  broker  fraudulently 
pledged   the    scrip   for    an    advance    to    himself   at   his 
banker's.     In  an  action  of  trover  brought  by  the  prin- 
cipal to  recover  the  scrip  from  the  bank,  Lord  Cairns, 
in  finding  for  the  bank,  said  :   "  The  plaintiff  bought  in 
the  market  scrip  which,  from  the  form  in  which  it  was 
prepared,  virtually  represented   that    the    paper   would 
pass  from  hand  to  hand  by  delivery  only,  and  that  any 
one  who  became  bond  fide  the  holder  might  claim  for  his 
own  benefit  the  fulfilment  of  its  terms  from  the  foreign 
government.     The  plaintiff  might  have  kept  this  scrip 
in  his  own  possession,  and  if  he  had  done  so  no  question 
could  have  arisen.     He  preferred,  however,  to  place  it 
in  the  possession  and  under  the  control  of  his  broker 
or  agent,  and  although  it  is  stated  that  it  remained  in 
the  agent's  hands  for  disposal  or  to  be  exchanged  for  the 
bonds  when  issued  as  the  plaintiff  should  direct,  those 
into   whose    hands  the  scrip  would    come   could   know 
nothing  of  the  plaintiff's  title  or  of  any  private  instruc- 
tions he  might  have  given  to  his  agent.     The  scrip  itself 
would  be  a  representation  to  anyone  taking  it — a  repre- 
sentation that  the  plaintiff  must  be  taken  to  have  made 

(.r)    London  Stock  Haiti;  v.  Simmons       schell's  judgment  at  pp.  216,  217. 
(1892),  A.   C.   201  ;    see  Lord  Her-  (//)  (1876),  1  Au.  Cas.  476. 
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Money-lender 
entrusted 
with  client's 
securities. 


"  Contango.' 


Authority  for 

i  iii'i ircni'v  <>r 
uecessity. 


or  have  been  a  party  to — that  if  the  scrip  were  taken 
in  good  faith  and  for  value  the  person  taking  it  would 
stand  to  all  intents  and  purposes  in  the  place  of  the 
previous  holder.  Let  it  be  assumed  for  the  moment 
that  the  instrument  was  not  negotiable,  and  that  no 
right  of  action  was  transferred  by  delivery,  still  the 
plaintiff  is  in  the  position  of  a  person  who  has  made 
a  representation  on  the  face  of  his  scrip  that  it  would 
pass  with  a  good  title  to  anyone  on  his  taking  it  in  good 
faith  and  for  value,  and  who  has  put  it  in  the  power  of 
his  agent  to  hand  over  the  scrip  with  this  representation 
to  those  who  are  induced  to  alter  their  position  on  the 
faith  of  the  representation  so  made.  I  am  of  opinion 
that  on  doctrines  well  established,  of  which  Pickard  v. 
Sears  (z)  may  be  taken  to  be  an  example,  the  appellant 
cannot  be  allowed  to  defeat  the  title  which  the  respondents 
have  acquired." 

If  the  third  party,  however,  knows  that  the  securities 
are  not  the  agent's,  and  that  from  the  nature  of  the 
business — as  that  of  a  money-lender — they  are  only 
given  to  secure  advances,  then  the  third  party  can  only 
hold  them  for  the  amount  of  the  advance  for  which  the 
agent  received  them  (a). 

It  has,  however,  been  decided  that  where  a  stock- 
broker's transactions  with  his  client  are  on  "contango,"' 
he  has  a  right  to  pledge  the  stock,  for  the  stocks  are  not 
the  client's,  but  the  broker's.  The  client's  right  is  only 
to  insist  on  the  broker  re-selling  him,  not  the  same,  but 
similar  stock  (b). 

Finally,  there  may  be  an  authority  to  be  exercised 
only  in  an  emergency,  and  derived  from  the  exigency 
of  the  occasion  ;  such  an  authority  is  a  limited  one,  and 


(z)  (1837  ,  6  Ad.  &  El.  169. 

,i)   Sheffield  [Earl  of)   v.   London 

Joint  Stock  Bank  (1888  ,  L3  Ap.  Cas. 

333  :    Colonial  Bank  v.  Cady  (1890), 

15  Ap.  ('as.  267;  and  see  Foster  v. 


Pearson  (1834),  1  C.  M.  &R.  849. 

(h)  Bentinck  v.  London  Joint  stock 
Bank  (1893),  2  Ch.  120;  G8  L.  T. 
.VS.  1315. 
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before  it  can  arise  a  state  of  facts  must  exist  which 
shows  that  such  exigency  is  present,  or  from  which  it 
might  reasonably  be  supposed  to  be  present.  If  a  general 
authority  is  proved,  it  is  enough  to  show  commonly  that 
the  agent  was  acting  in  what  he  did  on  behalf  of  the 
principal,  hut  in  the  case  of  such  a  limited  authority, 
the  question  whether  the  emergency  existed,  or  might 
reasonabl}'  have  been  supposed  to  exist,  arises  for 
decision,  and  that  question  raises  issues  beyond  the 
mere  fact  that  the  agent  acted  on  behalf  of,  and  in  the 
supposed  interest  of  the  principal.  Were  it  otherwise, 
the  special  authority  would  be  equivalent  to  a  general 
one  (c) . 

We   will  now    deal    with   the   authority  of   particular 
kinds  of  agents. 

Auctioneers. 

An  auctioneer  has  authority  to  sue  the  third  party  (<1).   Auctioneer's 
Lord  Loughborough  said  :  "  An  auctioneer  has  a  posses-  ** 

sion,  coupled  with  an  interest,  in  goods  which  he  is 
employed  to  sell,  not  a  bare  custod}T,  as  a  servant.  There 
is  no  difference  whether  the  sale  be  on  the  premises  of 
the  owner  or  in  a  public  auction  room ;  for  on  the 
premises  of  the  owner  an  actual  possession  is  given  to 
the  auctioneer  and  his  servants  by  the  owner,  not  merely 
an  authority  to  sell.  I  have  said  a  possession  coupled 
with  an  interest ;  but  an  auctioneer  has  also  a  special 
property  in  him,  with  a  lien  for  the  charges  of  the  sale 
and  commission  and  the  auction  duty,  which  he  is  bound 
to  pay.  In  the  common  course  of  auctions  there  is  no 
delivery  without  actual  payment ;  if  it  be  otherwise,  the 
auctioneer  gives  credit  to  the  vendee  entirely  at  his  own 
risk  ;  '  and  Mr.  Justice  Heath,  in  the  same  case,  said, 
"  though  he  is  an  agent  for  some  purposes,  he  is  not  so 

{c)    Per   Montague    Smith.  Sank  (d)  Williams  t.  Millington  (1788), 

of   Neu     South     Wales    v.    Owston       1    II.  Bl.  80 ;    see  also    Robinson  v. 
(1879),  4  Ap.  Cas.  270,  at  p.  291.  Rnttcr  (1855),  4  El.  &  Bl.  954. 
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in  all.  He  is  an  agent  for  each  part}'  in  different  things, 
but  not  in  the  same  thing  ;  when  he  prescribes  the  rules 
of  bidding  and  the  terms  of  sale,  he  is  agent  for  the 
seller  ;  but  when  he  puts  down  the  name  of  the  buyer,  he 
is  agent  for  him  only."  If  an  auctioneer  with  consent  of 
the  vendor  takes  an  I.O.U.  instead  of  a  deposit,  it  has  been 
held  that  the  result  of  this  is  that  the  auctioneer,  as 
between  the  third  party  and  himself,  is  held  to  have  paid 
the  deposit  to  the  vendor,  and  to  have  lent  it  to  the  pur- 
chaser on  his  I.O.U.  (c) .  But  the  authority  is  only  to  put 
down  the  purchaser's  name  to  the  actual  contract  made 
at  the  sale,  not  to  any  other  (/).  His  authority  is  to 
state  the  terms  accurately,  and  if  in  any  case  he  omits  a 
term  of  the  contract,  it  is  open  to  the  party  against  whom 
it  is  sought  to  be  enforced  to  prove  the  true  facts  (g) . 
The  auctioneer  has  no  authority  to  rescind  the  sale  when 

once  made  (//)• 

The  authority  of  the  auctioneer  to  act  for  the  buyer 
ceases  so  soon  as  the  sale  is  over  in  the  sense  that  the 
memorandum  he  makes  must  be  one  made  at  the  time, 
and  part  of  transaction  of  sale  (/).  The  auctioneer  must 
sign  the  memorandum  himself,  and  cannot  delegate  the 
doing  so  to  his  clerk  (A),  unless  the  bidder  by  word  or  sign 
authorizes  the  auctioneer's  clerk  to  sign  on  his  behalf  (/). 

An  auctioneer  has  no  authority  to  warrant  anything 
he  sells  at  a  sale,  and  if  he  does  so,  he  will  be  liable 

personally  (in). 

The  extent  of  the  authority  of  an  auctioneer,  in  the 
absence  of  any  proof  of  general  authority,  must  depend 

(1856),  l  II.  & 


(,)  Cleavi  v.  Moors  (1857),  3  Jur. 

N.  r.  is. 

/  Megaw  v.  Molloy  (1878),  2 
L.R.  [r.530. 

((/)  McMullen  v.  Eelberg  (1879), L. 
R.  [r.  6Q.  B.  1).  163. 

h  Nelson  v.  Aldridge  (1818),  2 
Stark.  435;  Bay  v.  Wells  (1861),  30 
Beav.  220. 

(t)   Bell   v.   Balls   (1897),   1   Ch. 


663;  Mews  v.  Can 
N.  484. 

(/•)  Pierce  v.  Corf  (1874),  L.  It.  0 
Q.  B.  210  :  Bell  v.  Balls,  ubi  supra. 
I)  Bird  v.  Boulter,  4  B.  &  Ad. 
443;  Sims  v.  Landray  (1894),  2  Ch. 
318;  see  also  Fry  on  Specific  Per- 
formance,  3rd  ed.  sect.  531. 

{in)   Payne  v.  LeconfieU  (1882),  51 
L.  J.Q..B.  0  12. 
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upon  the  conditions  of  sale  (».)•  As  after  the  sale  the 
auctioneer  is  no  longer  the  agent  for  sale  of  the  owner 
of  the  goods,  he  has  no  authority  to  make  any  arrange- 
ment for  the  payment  of  the  remainder  of  the  purchase- 
money  after  he  has  received  the  deposit.  The  extent  of 
his  authority,  in  the  absence  of  proof  of  general  authority, 
depends  upon  the  conditions  of  sale.  The  principal  is 
not  liable  for  the  auctioneer's  statements  after  the  sale  (o). 
The  result  of  this  is,  that  he  cannot  sign  a  memorandum 
to  satisfy  the  17th  section  of  the  Statute  of  Frauds  so  as 
to  bind  the  purchaser  after  the  auction. 

If  a  sale  takes  place  after  the  auction  is  over,  it  must   Ceases  to  be 

if 

be  treated  as  any  ordinary  sale,  and  no  custom  of  trade  w^  after 
will  avail  to  get  out  of  the  statute ;  for  although  there  is  sale- 
no  doubt  that  an  auctioneer  at  the  sale  is  agent  for  both 
seller  and  buyer,  the  moment  the  sale  is  over  the  same 
principle  does  not  apply,  and  the  auctioneer  is  no  longer 
the  agent  of  both  parties  but  of  the  seller  only ;  and  the 
signature  of  the  seller  or  his  agent  cannot  bind  the 
buyer  (p).  Though  the  auctioneer  at  the  sale  is  the 
agent  of  both  seller  and  buyer,  so  as  to  bind  them  by  his 
signature,  if  he  brings  an  action  himself  he  cannot  rely 
on  the  entry  by  himself  or  his  clerk  in  the  book  which  is 
usually  kept  by  auctioneers  as  a  sufficient  memorandum 
to  bind  the  purchaser  within  the  Statute  of  Frauds,  for 
the  signature  must  be  of  some  third  person  and  not  of 
the  person  suing  (q) . 

If  the  memorandum  by  the  auctioneer  does  not  state 
the  sale  was  by  sample  when  it  was  in  fact  so,  it  omits  a 
material  term  in  the  contract,  and  is  not  a  good  memo- 
randum within  the  Statute  of  Frauds  (?•).     Lord  Eldon, 

(»)  Sykea  v.  Giles  (1839),  5  M.  &  Cart  (1856),  1  H.  &  N.  484. 
W.  645.  (q)  Farebrotherv.  Simmons  (1822), 

(o)  Brett  v.    Clowser  (1880).  5  C.  5  IS.  k  Aid.  333:  Wright  v.  Hannah 

P.  D.  376;  and  see  SyJces  v.   Giles,  (1813),  2  Camp.  203. 
ubi  supra.  (;•)  McMullan   v.  Selberg  (1879 

(p)  Per  C.  B.  Pollock  in  Mews  v.  L.  R.  Ir.  6  Q.  B.  D.  463. 
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speaking  of  an  auctioneer,  says,  "  He  was  an  agent  only 
to  sell,  not  to  deal  with  the  terms  upon  which  a  title  was 
to  be  made.  If  any  authority  for  anything  subsequent  to 
that  is  set  up,  it  must  be  proved"  (s).  If  the  auctioneer 
sells  without  disclosing  his  principal's  name  at  the  time 
of  sale,  although  he  only  sells  "  as  auctioneer,"  he  is  per- 
sonally liable  (0,  although  it  is  plain  he  acts  as  agent  only. 

An  auctioneer  is  justified  in  protecting  the  goods  he  has 
to  sell  from  distress  by  paying  it  out ;  but  if  he  has  sold 
them,  and  the  property  has  passed  to  the  purchasers,  he 
has  no  authority  to  do  so;  for,  as  we  have  seen,  after  the 
sale  he  is  agent  solely  for  the  seller  and  has  no  authority, 
either  express  or  implied,  from  the  buyer  (»)• 

After  the  fall  of  the  hammer  the  property  in  goods 
passes  to  the  purchaser  subject  to  the  vendor's  lien ;  the 
auctioneer  has  therefore  no  authority  to  do  anything  to 
protect  them  on  behalf  of  the  vendor.  Thus,  it  was 
held  that,  after  the  sale,  the  auctioneer  had  no  authority 
to  promise  on  behalf  of  the  tenant,  the  vendor,  that  the 
rent  would  be  paid  out  of  the  proceeds  of  the  sale. 
Mr.  Justice  Blackburn,  in  giving  judgment,  said,  "  I  may 
observe  that  if  the  threat  to  distrain  had  been  uttered 
before  the  sale,  I  should  be  very  much  inclined  to  think 
that  the  auctioneer  would  have  been  acting  within  his 
authority  in  making  such  a  contract,  to  prevent  the  loss 
which  the  distress  would  have  caused  to  his  client ;  but 
as  it  happened  after  the  sale,  I  am  of  opinion  that  he  had 
no  such  authority  at  all." 

If  an  auctioneer  advertises  in  good  faith  the  sale  of 
property  and  then  does  not  sell  it,  he  is  not  liable  to  an 
action  by  some  one  who  has  gone  to  expense  in  attending 


(a)  Per  Lord  Eldon  in  Seton  v. 
Slack  (1802),  7  Ves.  264,  at  p.  276. 
See,  also,  J/", ison  v.  Roberdean 
1792),  Peak.-,  163  :  and,  as  to  the 
effect  of  signing  "as  agent,"  Gadd 
v.  Eoughton  (1870),  1  Ex.  Div.  357, 


and  p.  429. 

(c)  Franklyn  v.  Lamond  (1847),  4 
C.B.  637, atp.  G44. 

( »)  Sweeting  v.  Turner  (1872),  L. 
R.  7  (I  B.  310. 
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the  proposed  sale.  The  advertisement  is  only  a  declara- 
tion of  intention  and  affords  no  ground  of  action  (r)  :  the 
Court  held  that  the  statement  that  he  was  liable  under 
such  circumstances  was  a  proposition  entirety  destitute  of 
authority,  and  that  it  would  be  introducing  a  very  incon- 
venient rule  of  law  to  say  that  an  auctioneer  is  bound  to 
give  notice  of  the  withdrawal,  or  to  be  held  liable  to 
everybody  attending  the  sale.  It  was  impossible  to  say 
that  there  was  a  contract  with  everybody  attending  the 
sale,  and  that  the  auctioneer  is  to  be  liable  for  their 
expenses  if  any  single  article  is  withdrawn.  If  the 
auctioneer  announced  that  the  sale  is  to  be  without 
reserve,  the  highest  bond  fide  bidder  at  an  auction  maj7 
sue  the  auctioneer  as  upon  a  contract  that  the  sale  shall 
be  without  reserve ;  for  the  auctioneer  who  puts  up 
property  for  sale  upon  such  a  condition  pledges  himself 
that  the  sale  shall  be  without  reserve,  or,  in  other  words, 
contracts  that  it  shall  be  so,  and  that  this  contract  is  made 
with  the  highest  bond  fide  bidder,  and  in  case  of  breach  of 
it  he  has  a  right  of  action  against  the  auctioneer  (x). 

The  owner  may  at  any  time  before  the  contract  is  Revocation  of 
legally  completed  interfere  and  revoke  the  auctioneer's  authority1  * 
authority,    but    he    does    so   at   his  peril  ;    and  if  the 
auctioneer  has  contracted  airy  liability  in  consequence  of 
his  employment  and  the  subsequent  revocation  or  conduct 
of  the  owner,  he  is  entitled  to  be  indemnified  {y). 

It  is  stated  in  all  works  on  Principal  and  Agent  that   Query  autho- 
an  auctioneer  has  no  right  to  sell  by  private  contract.   pSatetaaty. 
This  seems  to  be  so,  but  the  cases  cited  in  support  of  it 
in  Evans  on  Principal  and  Agent  (z),  and  by  Bateman 
on  Auctions,  do  not  seem  to  be  authorities  in  point  (a). 
The   head-note   to   Marsh    v.   Jelf  is   to   the   following 

(r)  Harris   v.    Nieherson   (1873),  (:)  Evaus  on  Principal  and  Aq-eut 

L.  R.  8  Q.  B.  286.  2nd  ed.,  p.  lU. 

Warlow  t.  Harrison  (1858),  1  [a)   Wilkes  v.   Ellis  (1795),  2  II. 

E.  &  E.  295,  at  pp.  31G,  317.  El.  555;  and  Marsh  v.  Jelf  (1862  , 

(y)  Warlow  v.  Harrison,  ubi supra.  3  F.  &  F.  234. 
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effect : — "  On  an  employment  of  an  auctioneer  to  sell 
by  auction,  there  is  no  employment  to  sell  by  private 
contract  if  the  public  sale  proves  abortive,  and  evidence 
of  a  custom  to  that  effect  among  auctioneers  is  inad- 
missible." But  in  the  case  as  reported  there  is  no 
decision  as  to  auctioneers  generally,  and  it  only  decides 
that  the  particular  authority  there  given  did  not  justify 
the  auctioneer  in  selling  privately.  In  Daniel  v.  Adams, 
which  was  an  action  for  specific  performance,  the  Court 
refused  to  grant  specific  performance  of  a  contract  entered 
into  by  a  steward  to  sell  some  houses  privately,  his  in- 
structions having  been  to  sell  by  auction,  though  the 
amount  obtained  for  them  was  more  than  the  vendor 
had  told  his  steward  he  would  take.  An  auctioneer 
has  no  authority  to  rescind  a  contract  after  the  sale ;  if 
he  thus  deviates  from  the  usual  course  of  his  business 
he  will  have  to  show  that  he  had  authority  (b). 

Coles  v.  Trecothick  (c)  is  cited  in  all  the  books  as  an 
authority  showing  that  an  auctioneer  cannot  delegate 
the  signing  of  the  memorandum  of  sale  to  one  of  his 
clerks;  though  it  is  only  assumed  in  that  case,  and 
not  actually  decided. 

Brokers. 

A  broker  is  an  agent  employed  to  make  a  bargain  for 
another,  and  receives  a  commission  on  the  transaction, 
which  is  usually  called  brokerage,  for  so  doing  (d).  A 
broker  is  distinguished  from  an  auctioneer  by  the  fact 
that  his  business  is  not  only  to  sell  but  also  to  buy.  A 
broker  has  usually  neither  the  custody  nor  the  possession 
of  the  goods  (e). 
linker  is  like  Brokers  are  usually  employed  by  both  buyer  and  seller 
Sgeatforboth    —by  the  seller  to  sell  and  by  the  buyer  to  buy  for  him, 


Cannot 

delegate 
authority. 


Broker,  defi- 
nition of. 


parties. 


tb)  Nelson  v.  Aldridge  (1818),  2  Turner  (1830),  6  Uing.  702. 

Stark.  435.  (0  Baring  v.  Carrie  (1818),  2  B. 

(c)  (1804),  9  Yes.  234.  &  Aid.  137. 

(d)  l'er  0.  J.  Tindal  in  I'M  v. 
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and  the  terms  are  arranged  by  them  as  the  common 
agents  of  both  parties.  Story  points  out,  however  (/), 
that  primarily  a  broker  is  deemed  merely  the  agent  of 
the  party  by  whom  he  was  originally  employed ;  and  he 
becomes  the  agent  of  the  other  party  only  when  the 
bargain  is  definitely  settled  as  to  terms  by  the  principals  ; 
his  agency  for  the  other  party  being  of  the  same  nature 
as  the  auctioneer's,  merely  to  fix  the  contract  once  made 
in  writing,  and  put  its  terms  in  writing  for  the  purposes 
of  the  Statute  of  Frauds. 

And  it  would  be  a  fraud,  as  Story  shows,  in  a  broker 
to  act  for  both  parties,  concealing  his  agency  for  one 
from  the  other,  in  a  case  where  he  was  entrusted  by  both 
with  discretion  as  to  buying  and  selling,  and  where  his 
judgment  was  relied  on. 

Brokers  have  authority  to  sign  bought-and-sold  notes, 
and  such  signature  is  a  sufficient  memorandum  of  the 
bargain  to  satisfy  the  requirements  of  the  Statute  of 
Frauds  (g) ;  but  they  cannot  delegate  the  signing  to  a 
clerk  (//). 

Although  the  broker  is  agent  for  both  parties,  and  as 
such  may  bind  them  if  he  signs  an  identical  contract  on 
behalf  of  buyer  and  seller,  yet  if  he  does  not  sign  the 
same  contract,  i.e.,  if  the  "bought"  and  "sold"  notes 
do  not  agree,  neither  party  is  bound.  It  has  been  decided 
accordingly,  that  where  the  broker  delivers  a  different 
note  of  the  contract  to  each  of  the  contracting  parties, 
there  is  no  valid  contract.  The  entry  in  the  broker's 
book  is,  properly  speaking,  the  original,  and  ought  to  be 
signed  by  him.  The  bought-and-sold  notes  delivered  to 
the  parties  ought  to  be  copies  of  the  entry  in  the  broker's 
book.  A  valid  contract  may  probably  be  made  by  per- 
fect notes  signed  by  the  broker  and    delivered   to   the 
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(/')  Sect.  31. 

(}/)  Parton  v.  Crofts  (1855),  16  C. 
P>.  N.  S.  11;  and  Chapman  v.  Par- 


tridge (1805),  5  Esp.  256. 

{ft)  Henderson  v.  Barnewell,  1  Y.  & 
J.  387. 
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parties,  although  the  book  be  not  signed,  but  if  the  notes 
are  imperfect,  an  unsigned  entry  in  the  book  will  not 
supply  the  defect.  It  is  the  duty  of  the  broker  to  make 
the  contract  so  as  to  be  binding  on  both  parties  (i).  In 
Thompson  v.  Gardiner  (/,•),  a  broker,  acting  for  the  plain- 
tiff, made  a  contract  for  a  sale  of  goods  to  the  defendant 
and  sent  a  note  to  each  party,  but  only  signed  that 
which  he  sent  to  the  seller  (the  plaintiff).  He,  however, 
entered  the  contract  in  his  book,  in  which  he  signed  both 
bought  and  sold  notes.  The  defendant  kept  the  note 
which  was  sent  without  objection  until  he  was  called 
upon  to  accept  the  goods.  He  then  repudiated  the  con- 
tract on  the  ground  that  the  note  sent  to  him  was  not 
signed.  The  Court,  however,  held  that  the  fact  that  the 
defendant  had  kept  the  note  amounted  to  an  admission 
that  the  broker  had  authority  to  make  the  contract  for 
him,  and  the  signature  of  the  broker  to  the  sold  note 
therefore  bound  him.  A  signed  memorandum  in  the 
broker's  book  of  the  bargain  is  sufficient  to  satisfy  the 
Statute  of  Frauds  (/). 

A  broker's  duty  is  to  establish  privity  of  contract 
behveen  the  principal  and  third  party,  and  therefore  any 
contract  which  he  makes,  and  on  which  the  principal 
could  not  sue,  is  not  an  execution  of  his  duty.  For  this 
reason  any  contract  made  by  a  broker  with  third  parties 
for  a  larger  amount  than  that  they  have  been  instructed 
to  make  by  any  principal,  with  the  intention  of  including 
the  orders  of  several  principals,  are  not  binding  on  the 
principal,  and  cannot  be  enforced  by  the  broker.  This 
has  been  held  to  be  so  with  respect  to  brokers  dealing 
in  cotton  (///),  tallow  (n),  and  stocks  and  shares  (o),  and 
applies  to  all  brokers. 

V)  Grant  v.  Fletcher  (1826),  5  B.  ,V  C.  700. 

&C.  436.  tn)  JRobinson    v.  Mollett    (1874), 

(/•)  (L876),  1  C.  P.  ]».  777.  L.  R.  7  H.  of  L.  802. 

(1)  Thompson  v.  Gardiner  (1876),  (v)  May    v.    Angeli    (1879),    IS 

1  C.  P.  I).  777.  Times,  568. 

(m)  Bdstoel  \\Jardine{li&b),Z'Bi. 
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When  the  contract  has  once  been  made,  the  broker  is 
functus  officii,  and  he  cannot  vary  its  terms  nor  (p)  cancel 
it  without  the  principal's  consent  (q),  unless  there  is  some 
custom  of  the  particular  business  authorizing  him  to. 
By  the  custom  of  the  Stock  Exchange  if  the  principal 
employs  the  broker  to  sell  what  is  represented  to  be  good 
stock,  and  it  turns  out  to  be  worthless,  the  broker  has  a 
right  to  rescind  the  contract  he  has  made  with  the  third 
party,  and  repay  him  his  money.  "When  the  principal  em- 
ploys a  broker  he  gives  him  implied  authority  to  act  as  all 
brokers  do  ;  that  is,  to  rescind  a  contract  if  the  article 
turns  out  not  to  be  the  article  that  it  was  represented  to 
be  (r). 

A  person  employing  one  who  is  notoriously  a  stock- 
broker must  be  taken  to  authorize  his  acting  in 
obedience  to  the  rules  of  the  Stock  Exchange,  or,  if  he 
is  not  a  stockbroker,  but  a  broker  in  another  kind  of 
business,  to  give  him  authority  to  act  as  other  brokers  in 
such  business  do  act.  It  does  not  matter  whether  he 
himself  is  acquainted  with  the  rules  by  which  brokers 
are  governed  provided  they  are  reasonable  (s)  ;  and  so,  if 
the  principal  by  mistake  tells  his  broker  to  sell  250 
shares  instead  of  fifty,  and  in  consequence  the  broker 
contracts  to  sell  the  whole  number,  and  is  unable  to 
carry  the  contract  out,  and  has  to  pa}7  the  difference  of 
price  which  the  other  broker  to  whom  he  contracted 
to  sell  them  has  had  to  pay  in  procuring  them  elsewhere, 
the  principal  must  indemnify  his  broker  (t).  But  the 
custom  must  be  a  reasonable  one,  not  such  as  to  give  the 
go-by  to  a  statute  :  see  Boivring  v.  Shepherd  («)•  As  to 
unreasonable  trade  customs,  see  pp.  9G  &  97. 

A  principal  employs  a  broker  from   the   opinion  he 


(p)  C'oatcsy.  Lewis  (1808  ,  I  ('amp. 
444. 

(q)  Xenosv.  Wiekham\1866  .  L.  R. 
2  H.  of  L.  296. 

(»•)   Young  v.  Cole  (1837),  4  Scott, 


489,  at  p.  497. 

(s)  Sutton  v.  Tatham  (1839),    10 
A.  A:  E.  27. 

(t)   Sutton  v.  Tatham,  itbi  supra. 

(w)     1871),  L.  R.  6  Q.  B.  309. 
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entertains  of  his  personal  skill  and  integrity,  and  a 
broker  has  no  right  without  notice  to  turn  his  principal 
over  to  another  of  whom  he  knows  nothing  (x).  If  the 
broker  does  so,  there  is  no  privity  of  contract  between 
the  sub-broker  and  the  principal,  unless  there  is  a  usage 
of  trade  authorizing  the  broker  to  put  the  goods  of 
his  employer  into  the  hands  of  a  sub-broker  to  sell  and 
to  divide  the  commission. 

It  frequently  happens  that  the  same  person  does 
business  as  factor  and  as  broker,  and  he  may  in  one 
transaction  be  acting  as  broker,  and  in  another  be 
selling  as  factor.  This  is  most  frequent  in  the  case 
of  brokers  of  goods,  or  merchandize  brokers,  such  as 
wool,  corn,  cotton,  &c. ;  and  in  ascertaining  the  rights 
of  the  parties,  one  has  first  to  ascertain  in  what  capacity 
the  particular  business  was  undertaken.  The  various 
brokers  who  are  mentioned  by  Story  are  shipbrokers, 
exchange  and  money  brokers,  stockbrokers,  merchandize 
brokers,  insurance  brokers. 

A  broker  can  sell  on  credit  if  that  is  the  usual  manner; 
but  it  is  not  usual  for  a  stockbroker  to  do  so,  nor  to  take 
a  promissory  note,  and  therefore  the  principal  will  not 
be  bound  if  he  does  either  (//). 
Duty  of  broker  It  is  not  the  duty  of  the  broker,  unless  there  are  words 
or  delivery.611  importing  he  has  to  perform  such  a  duty,  to  see  to  the 
delivery  of  the  goods  or  the  payment  of  the  price  ;  but 
it  may  be  the  duty  of  the  broker,  under  the  employment 
he  undertakes,  to  see  to  the  delivery  of  the  goods,  and  to 
take  care  that  the  price  is  paid  0). 

Lord  Denman,  in  Boorman  v.  Brown,  as  reported  in 
the  Queen's  Bench  Reports  (a),  held  that  it  was  not  part 
of  the  duty  of  the  broker  to  keep  the  goods  consigned 


Broker  can 

sell  on  credit 
if  custom  of 
the  trade. 


(.»')  Per  Lord  Ellenborough  in 
Coclcran  v.  lrhan  (1814),  2  M.  & 
Sel.  300. 

{//)  Wiltshire  v.  Sims  (180S),  1 
Camp.  2."i  7. 


(c)  Per  Lord  Campbell  in  Boor- 
wan  v.  Brown  (1844),  11  CI.  &  Fin. 
1,  at  p.  44. 

(a)   (1814),  3  Q.  B.  at  p.  515. 


THE  AUTHORITY  OF  AN  AGENT.  137 

until  paid  for.  In  most  cases,  as  the  broker  only  makes 
the  bargain,  and  the  principal  has  the  goods,  it  is  the 
principal's  own  fault  if  he  hands  over  the  goods  before 
they  are  paid  for. 

A  broker  as  such  has  prima  facie  no  right  to  receive  Payment. 
payment  (6),  but  Lord  Ellenborough  thought  that  where 
he  sold  in  his  own  name  he  might  be  considered  to  have 
authority  to  receive  payment  in  cash  but  not  in  a  bill  (c). 
Brokers  on  the  Stock  Exchange  (d)  by  custom  both 
pay  for  and  receive  delivery  of  shares. 

A   payment   made  to  a   person  representing  himself  Sub-agent, 
to   be   a    sub-agent,   when  in    fact   the    agent   had   no 
authority  to  delegate  the  right  to  receive  such  payment, 
does  not  bind  the  principal  at  all  (e). 

A  shipbroker  ought  to  make  the  freight  payable 
according  to  the  ordinary  mercantile  usage  to  the 
owners,  and  if  he,  in  breach  of  that  duty,  enters  into 
a  charter-party  by  which  he  reserves  payment  to  himself, 
it  is  a  fraudulent  act,  and  he  will  be  accountable  to  the 
persons  who  have  sustained  loss  through  his  mis- 
conduct (/). 

The  employment  of  a  broker  does  not  authorize  him   Broker  should 

■  n    •       t  «  T»    ,1  ii     •      i  •  uot  sell  in  his 

to  sell  m  his  own  name.     If  the  agent  sells  m  his  own  own  name 
name,  he  acts  beyond  the  scope  of  his  authority,  and  the  ^less  there is 

t  custom 

principal  is  not  bound  (g).  It  has  been,  however,  held 
that  a  broker  need  not  sell  in  his  principal's  name  where 
it  is  proved  that  there  is  a  usage  the  other  way,  as, 
for  instance,  in  the  wool  trade  in  Liverpool,  where  a 
broker  employed  to  buy  wool  may  either  contract  in  the 
name  of  his  principal,  or  may,  at  the  request  of  the 
seller  (without  communicating  the  fact  to  his  principal), 

(b)  Linch  §  Co.  v.  Jameson  §  Co.       3  Times,  166. 

(1885),  2  Times,  206.  (/)   Walshe  v.  Provan    (1853),   8 

(c)  Campbell  v.  Hassel  (1816),    1       Ex.  843,  at  p.  851. 

Starkie,  233.  (</)  Per  Abbott,  C.J.,  at  p.   142; 

(d)  Jackson  v.  Jacob  (1837),  5  arid  per  Holroyd,  J.,  in  Baring  v. 
Scott,  79.  Corrie  (1818),  2  B.  &  Aid.  137,  at 

(c)  Durilop v.  DeMurrietta (1886),      p.  148. 
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make  himself  personally  responsible   for   the   price  by 
contracting  in  his  own  name  (//). 

An  insurance  broker  may  also  effect  a  policy  in  his 
own  name.  This  is  enacted  by  a  statute  of  28  Geo.  III. 
c.  5G,  and  was  decided  by  Lord  Kenyon  in  Be  Vignier  v. 
Sivanson(i),  where  the  defendants  objected  that  the 
plaintiffs  had  no  cause  of  action,  because  it  was  not 
stated  that  the  policy  was  taken  out  as  agent,  and  Lord 
Kenyon  held  there  was  nothing  in  the  objection.  There 
is  also  a  similar  usage  on  the  Stock  Exchange,  where  the 
contracts  are  made  in  the  stockbroker's  own  name  until 
the  name  day,  when  he  has  either  to  take  the  stock 
or  shares,  as  the  case  may  be,  or  give  the  name  of  his 
client.  The  members  of  the  Stock  Exchange  deal  among 
themselves  always  as  principals. 

A  broker  has  authority  to  carry  out  the  order  with 
reference  to  the  state  of  the  market,  and  if  that  does  not 
allow  him  to  carry  out  the  order  of  his  principal  exactly, 
he  has  authority  to  do  the  next  best  for  him  (k) . 

A  broker  cannot  sue  nor  be  sued  upon  a  contract 
made  by  him  as  broker.  Chief  Baron  Kelly  said  :  "  The 
numerous  cases  cited  to  us  show  that  in  certain  contracts 
the  agent  may  himself  sue  as  principal ;  but  in  none  does 
it  appear  that  a  broker  has  successfully  maintained  an 
action  on  a  contract  made  by  him  as  broker.  He  may, 
no  doubt,  frame  a  contract  in  such  a  way  as  to  make 
himself  a  party  to  it  and  entitled  to  sue ;  but  when  he 
contracts  in  the  ordinary  form,  describing  and  signing 
himself  as  broker  and  naming  his  principal,  no  action  is 
maintainable  by  him  (7). 

A  bill  broker  is  an  agent  to  procure  the  loan  of  money 
on  customers'  bills.     It  is  his  business  to  procure  the 


(/<)  Cropper  v.  Cook  (1868),  3  C.  P. 
194. 

(,)  (1798),  1  Bos.  &  Pul.  346, 
note  (b  . 

(/•)  Ireland  v.  Livingstone  (1871), 


5    E.    &    I.   Ap.    395;     Johnston    v. 
Kershaw  (1867),  L.  P.  2  Ex.  82. 

(I)  Fairlie  v.  Fmton  (1870), L.  P. 
5  Ex.  169  ;  Fawkes  v.  Lamb  (1862), 
31  L.J.  Q.  B.  98. 
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loan  on  each  person's  bill  separately.  The  custom  of 
raising  money  by  pledging  the  bills  of  different  proprietors 
for  one  entire  advance  has  been  held  not  to  be  unreason- 
able. Because  though  it  is  attended  with  the  incon- 
venience that  one  person  may  have  to  answer  for  the 
non-payment  of  another's  bill,  yet,  on  the  other  hand, 
it  gives  facilities  to  the  raising  of  money  on  negotiable 
paper  ;  for  a  large  capitalist  would  advance  money  in  that 
way,  but  would  not  discount  each  particular  bill(/»).  Prima. 
facie,  a  bill-broker  has  no  right  to  deposit  the  bills  of  his  Cannot  pledge 
principal  as  security  for  an  antecedent  debt  of  his  own,  rities  for  h"s' 
unless  he  can  prove  a  custom  to  that  effect,  and  unless  own  purposes, 
the  principal  knows  of  the  custom  and  assents  to  it  (mm). 
A  bill  broker  is  not  a  character  known  to  the  law  with 
certain  prescribed  duties.  His  authority  therefore  de- 
pends entirely  upon  the  course  of  dealing  between  himself 
and  his  employer.  In  the  absence  of  evidence  as  to  the 
nature  of  such  employment,  a  bill  broker  must  be  taken 
to  be  an  agent  to  procure  the  loan  of  money  on  each  cus- 
tomer's bills  separately,  and  that  he  has  therefore  no 
right  to  mix  bills  together  and  pledge  the  mass  for  one 
entire  sum.  In  each  case  therefore  it  would  be  a  question 
of  fact  whether  the  principal  contracted  with  reference  to 
a  usage  to  raise  money  on  such  bills  in  a  mass,  if  that 
is  what  the  agent  has  done  (»)• 

Bank  Managers. 
The    authority    of    bank    managers   is   regulated    by  Managers  of 
custom,  and  also,  in  the  case  of  joint  stock  banks,  by  rity  0f, 
the    articles    of    association.      The    duties    of    a    bank 
manager  would  usually  be  to  conduct  banking  business 
on  behalf  of  his  employers ;  and,  when  he  is  so  acting, 
what  is  done  by  him  in  the  way  of  ordinary  banking 


{>»)  Foster   v.   Pearson  (1835),    1        C.  &  M.  237. 
C  M.  &  11.  849.  (it)  Foster  v.  Pearson  (1835),  1  C. 

{mm)  Saynes  v.  Foster  (1833),   2       M.  &  R.  849. 
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transactions  may  be  presumed  to  be,  until  the  contrary 
is  shown,  within  the  scope  of  his  authority,   and  his 
employers  would  be  liable  for  his  mistakes,  and,  under 
some  circumstances,  for  his  frauds  in  the  management 
of  the  business ;  but  the  arrest  and  still  less  the  prose- 
cution of  offenders  is  not  within  the  ordinary  routine  of 
banking  business  ;  and  when  the  question  of  a  manager's 
authority  in  such  a  case  arises,  it  is  essential  to  inquire 
carefully  into  his  position  and  duties  ;  these  may,  and  in 
practice  do,  vary  considerably.     In  the  case  of  a  chief  or 
general  manager  invested  with  the  general  supervision 
and  power  of  control,  such  an  authority  in  certain  cases 
affecting  the  property  of  the  bank  might  be  presumed 
from   his   position  to  belong  to  him,   at  least,  in   the 
absence  of  the  directors.     The  same  presumption  might 
arise  in  the  instance  of  a  manager  conducting  the  busi- 
ness of  a  branch  bank  at  a  distance  from  the  head  office 
and  the  board  of  directors  (o).     In  the  case  of  The  Bank 
of  New  South  Wales  v.  Owston,  the  Privy  Council  held 
that  a  sub-manager  had  no  power  to  arrest  anyone  on 
behalf  of  the  bank.     It  has  been  held  to  be  within  the 
scope    of     a    manager's    general    authority    to    make 
inquiries  as  to  the  solvency  and  commercial  credit  of 
persons  with  whom  the  bank  intends  to  have  pecuniary 
transactions,  and  also  for  a  manager  to  reply  to  such 
questions  (p). 

It  has  been  held,  however,  that  if  a  manager  fraudu- 
lently misrepresents  the  credit  of  a  customer,  the  bank 
is  not  liable  unless  it  has  profited  thereby;  for  Lord 
Tenterden's  Act  enacts  that  "  no  action  shall  be  brought 
whereby  to  charge  any  person  upon  or  by  reason  of  any 
representation  or  assurance  made  or  given  concerning  or 
relating  to  the  conduct,  credit,  ability,  trade,  or  dealing 

{o)  Per    Sir    Montague    Smith   iu  L.  R.  8  Q.  B.  244  ;  see  the  case  on 

Bank  of  New  South  Wales  v.  Owston  appeal.   Swift  v.  Jewsberry    (1874), 

(1879),  4  Ap.  Cas.  270,  at  p.  '289.  L.  11.  9  Q.  P.  301. 

(j>)  Swift  v.  Winterbottom  (1S7;j), 
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of  any  other  person,  to  the  intent  or  purpose  that  such 
other  person  may  obtain  credit,  money,  or  goods  there- 
upon, unless  such  representation  or  assurance  be  made 
in  writing  signed  by  the  party  to  be  charged  therewith  "  (7) . 
Even  an  express  authority  in  writing,  such  as  a  resolution 
of  the  board,  authorizing  the  fraudulent  representation 
to  be  made,  would  therefore  not  render  the  bank  liable 
unless  it  had  profited  thereby  (r). 

If  the  bank  or  corporation  has  gained  by  the  fraud  or  If  manager 
misrepresentation  thereby,    it  is  liable,  but  not  other-  ^^  in 
wise:    for,   as  Lord   Selborne  says  in  his  judgment  in  exercise  of 

.  authority. 

Houldsworih  v.  City  of  Glasnow  Bank  (s),  quoting  Lord  principal 
Cran  worth,  "  An  attentive  consideration  of  the  cases  has  j^^, 
convinced  me  that  the  true  principle  is,  that  these  corpo-  which  he 
rate  bodies,  through  whose  agents  so  large  a  portion  of 
the  business  of  the  country  is  now  carried  on,  may  be 
made  responsible  for  the  frauds  of  those  agents  to  the 
extent  to  which  the  companies  have  profited  by  those 
frauds,  but  that  they  cannot  be  sued  as  wrongdoers  by 
imputing  to  them  the  misconduct  of  those  whom  they 
have  employed.     A  person  defrauded  by  directors,  if  the 
subsequent  acts  and  dealings  of  the  parties  have  been 
such  as  to  leave  him  no  remedy  but  fraud,  must  seek  his 
remedy  against  the  directors  personally."     In  Siriit  v. 
■J  tie  sherry,  only  the  bank  manager  was  held  liable,  for 
the  bank  had  not  profited  or  taken  advantage  of  their 
managers  fraud.     Lord  Coleridge,  in  giving  judgment, 
said  :  "  Justice  points  out  and  authority  supports  justice 
in  maintaining  that  when  a  corporation  takes  advantage 
of  the  fraud  of  their  agent  they  cannot  afterwards  repu- 
diate the  agency,  and  say  that  that  which  has  been  done 
by  the  agent  is  not  an  act  for  which  they  are  liable." 
Sir  Montague  Smith,  in  Mackayv.  TJie  Commercial  Bank 

(?)  9  Geo.  IV.  c.  14,  s.  6.  L.  T.  232. 

(>•)  Swift  v.  Jewsberry  (1874),  L.  (s)  (1SS0),  5    Ap.  Cas.  317;   see 

B,.  9  Q.  B.  301,  at  p.  312;  and  see  also  Barwick  v.  English  Joint  Stock 

also    Williams  v.  Mason   (1873),  28  Bank  (1867),  L.  11.' 2  Ex.  2-59. 
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of  New  Brunswick  (t),  held  the  bank  liable  for  the  fraud 
of  its  manager,  as  he  had  been  acting  within  the  scope  of 
his  authority,  and  it  had  received  a  benefit  from  the 
fraud.  There  a  manager,  whose  duty  it  was  to  obtain 
the  acceptance  of  bills  of  exchange  in  which  the  bank 
was  interested  (but  without  the  knowledge  of  the  president 
or  directors  of  the  bank),  by  a  fraudulent  representation 
induced  a  customer  to  accept  a  bill  in  which  the  bank 
was  interested. 

Sir  Montague  Smith  in  that  case  held  that  an  action  of 
deceit  would  lie  against  the  company  ;  this  Lord  Selborne 
explained  (u)  to  mean  that  there  might  be  cases  on  which 
to  work  out  the  appropriate  remedy  against  a  principal 
who  had  profited  by  the  fraud  of  his  agent,  the  form  of 
action,  technically  called  an  action  of  deceit,  might  be 
either  necessary  or  convenient. 

As  a  manager  has  power  to  discount  bills  and  make 
advances  to  the  customers  of  the  bank,  any  loss  from  so 
doing  will  have  to  be  borne  by  the  bank,  unless  bad  faith 
is  proved.  And  although  a  manager  may  have  shares  in 
a  company  whose  bills  he  discounts,  he  is  not  liable  for 
any  loss  on  the  bills,  unless  bad  faith  is  proved  against 
him,  for  such  discounting  is  in  the  ordinary  course  of 
his  authority  ( x) . 

It  is  not  within  the  ordinary  scope  of  the  authority  of 
a  bank  manager  to  guarantee  payment  of  customer's 
acceptance.  If  therefore  a  bank  manager  gives  such  a 
guarantee,  the  bank  is  not  liable  (y). 


Counsel.    - 

The  question  of  what  authority  counsel  has  given  him 
by  his  client  has  come  before  the  courts  in  about  half  a 


(/)  (1874),  5  P.  C.  394. 

(a)  Hculdsworth  v.  City  of  Glas- 
,ou  Bank  (1880),  5  Ap.  Cas.  317,  at 
p.  328. 

(x)    The  Bank  />/  Upper  Canada  v. 


Bradshaw  (1867),  1  1'.  C.  479. 

(/7)  hire  South  port  &;  West  Lanca- 
shire Banking  Co.  (iss:>),  i  Times, 
4201. 
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dozen  cases.    Chief  Baron  Pollock  laid  down  the  principles 
on  which  such  cases  should  be  decided  in  Sivinfen  v.  Lord 
Chelmsford  (z),  which  was  a  suit  to  decide  whether  the  will 
a  testator  had  made  in  favour  of  the  plaintiff  was  a  good 
will  or  not.    On  the  morning  of  the  second  day  of  the  trial, 
before  the  plaintiff  had  arrived,  Sir  Frederick  Thesiger, 
who  was  acting  as  her  counsel,  compromised  the  case 
by  agreeing  that  she  should  be  allowed  a  thousand  a  year 
for  life  out  of  testator's  estate.    This  settlement  she  tried 
to  upset,  and  the  Court  held  she  had  a  right  to  do  so,  as 
the  question  of  whether  it  was  a  valid  will  or  not,  which 
was  the  subject-matter  of  the  suit,  had  not  been  com- 
promised, but  counsel  had  made  an  agreement  collateral 
to  the  issue.     The  Lord  Chief  Baron  said:  "  A  counsel 
has    complete    authority  over   a    suit    in    which    he   is 
retained  as  to  the  mode  of  conducting  it,  and  all  that 
is  incident  to  it — such  as  withdrawing  the  record,  with- 
drawing a  juror,  calling  no  witnesses,  or  selecting  such 
as  in  his  discretion  he  thinks  ought  to  be  called,  and 
other  matters  which  properly  belong  to  the  suit,  and  the 
management  and  conduct  of  the  trial.     He  has  not,  by 
virtue  of  his  retainer  in  the  suit,  any  power  over  matters 
collateral  to  it."     The  compromise  being  collateral  to  the 
suit,  and  having  been  made  without  authority,  was  held 
therefore  a  nullity.     But  no  action  (a)   can  be  brought 
against  counsel  if  he  acted  bond  fide.     Although  counsel 
has  authority  to  compromise  a  case  and  to  withdraw  a 
juror,  he  cannot  bind  an  infant  without  the  consent  of 
the  Court  (Ij).     A  compromise  of  the  subject-matter  of  an 
action  entered  into  by  him  is  binding  unless  the  other 
side  know  of  his  want  of  authority  (c).     On  the  principle 
that  a  compromise  is  only  binding  on  matters  strictly 
within  the  scope    of   the  action,  it  was    held  that   the 

(z)  (1863),  5  II.  &  X.  890.  12  lieav.  408. 

(n)    Sivinfen  v.  lord   Chelmsford  (c)   Strauss     v.     Francis     (KNG6), 

(1863),  5  H.  &  X.  890.  *  L.  li  1  Q.  B.  379. 

(b)  Hargrave  v.  Hargrave  (1850), 
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client  was  not  bound  by  counsel's  compromise  of  some 
money  claims  in  a  breach  of  promise  case  which  had  not 
been  clearly  raised  in  the  pleadings  (d).  So  in  Holland 
v.  Kempshall  (e) ,  where  counsel  for  the  plaintiff,  as  part 
of  a  compromise,  agreed  on  behalf  of  his  client  to  give  up 
certain  letters  not  the  subject-matter  of  the  action,  and 
not  to  further  molest  the  defendant.  The  Court  holding 
such  matters  to  be  collateral  to  the  issue,  held  that 
counsel  had  exceeded  his  authority,  and  that  the  com- 
promise was  not  binding,  and  sent  the  case  for  a  new 
trial.  Every  compromise  involved  an  undertaking  not  to 
appeal,  therefore  it  is  within  a  counsel's  authority  to  give 
such  undertaking  (/). 

It  having  been  suggested  that  retainer  as  counsel  only 
implied  the  exercise  of  power  of  argument  and  eloquence, 
Mr.  Justice  Blackburn  (//)  described  counsel's  authority 
as  follows  :  "  Counsel  have  far  higher  attributes,  namely, 
the  exercise  of  judgment  and  discretion  in  emergencies 
arising  in  the  conduct  of  a  cause,  and  a  client  is  guided 
in  his  selection  of  counsel  by  his  reputation  for  honour, 
skill  and  discretion.  Counsel,  therefore,  being  ordinarily 
retained  to  conduct  a  cause  without  any  limitation,  the 
apparent  authority  with  which  he  is  clothed  when  he 
appears  to  conduct  the  cause  is  to  do  everything  which, 
in  the  exercise  of  his  discretion,  he  may  think  best  for 
the  interests  of  his  client  in  the  conduct  of  the  cause  ; 
and  if  within  limits  of  this  apparent  authority  he  enters 
into  an  agreement  with  the  opposite  counsel,  on  every 
principle  this  agreement  should  be  held  binding."  And 
a  barrister  had  authority  to  make  an  admission  of  a 
fact(/i).      But  a  barrister   only    represents    his    client 

(d)  Wender  v.    Wood   (1888),  4       Et.  1  Q.  B.  37G,  at  p.  381;  see  also 
Times,  680.  Rwnsey   v.  King  (1876),   33  L.  T. 

(e)  (1893)    14  The  Reports,  336,       728. 

m Newspaper,  21st  Feb.  1895.  (h)  Colledge    v.    Born    (1825)     3 

(n    /,,    ',,      West    Jim,,,     Mine       Brag.  119;  Sailer  v.  Worman  (1861), 

(1888),  38  Oh.  Div.  51.  a  L-  T-  "4L 

(ff)  Stratiss  v.  Francis  (1866),  L. 
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when  speaking  for  him  in  Court,  and  not  at  other  times. 
A  solicitor,  on  the  contrary,  represents  him  throughout 
the  cause  (0-  He  has  authority  to  submit  to  a  nonsuit 
even  if  the  attorney's  clerk  objects  (/.). 

"When  a  client  has  requested  a  counsel  to  act  as  his 
advocate,  he  has  done  something  else  besides.  He  has 
thereby  represented  to  the  other  side  that  such  counsel 
is  to  act  for  him  in  the  usual  course,  and  is  bound  by  such 
representation  so  long  as  it  continues,  so  that  a  secret 
withdrawal  of  authority  would  not  affect  counsel's  apparent 
authority.  The  duty  of  a  counsel  is  to  advise  his  client 
out  of  court  and  to  act  for  him  in  court,  and  until  his 
authority  is  withdrawn,  he  has,  with  regard  to  all  matters 
that  properly  relate  to  the  conduct  of  the  case,  unlimited 
power  to  do  his  best  for  his  client  (/).  There  counsel 
consented  to  judgment  for  an  agreed  amount. 

Land  Agent's  Authority. 
It  is  difficult  to  lay  down  a  useful  rule  as  to  what  is 
within  the  ostensible  authority  of  a  land  agent.  Land 
agents  differ  so  in  position.  It  has  been  held  that  an 
authority  "  to  inspect,  oversee  and  generally  manage 
and  do  any  act  for  the  improvement  of  the  estate," 
authorized  the  agent  to  lease  according  to  the  custom 
of  the  district  (m).  A  power  to  give  notice  to  quit  has 
been  held  incident  to  the  management  of  an  estate  (n), 
and  also  within  the  powers  of  a  receiver  appointed  by 
the  Court  of  Chancery  (o).  A  tenant  for  life,  especially 
if  the  management  is  in  his  hands,  has  also  this 
power  (j)).  A  mere  collector  of  rents  has  no  power  even 
to  receive  such  notice  [q).     In  Re  Pearson  v.  F Anson,  the 

(i)  Richardson  v.   Peto   (1840),    1  («)  Papillon   v.   Brunton    (1860), 

M.  &  G.  896.  29  L.  J.  Ex.  265  ;  Roe  d.  Rochester 

(/.•)  Lynch    v.    Coivell    (1865),   12  v.  Pierce  (1809),  2  Camp.  96. 

L.  T.  548.  (o)  I)oe\.  Road  (1S10),  12  East,56. 

(0  Matthews  v.  Mwnster (1887),  20  \p)  Jones  v.  Phipps    1868),  L.  E. 

Q.  B.  D.  141.  3  Q.  B.  567. 

{m)  Peersv.Sneyd(l85S),17Bea.Y.  (q)  Pcarse  v.  Boulter,  2  F.   &  K 

151-  133. 

W.  T, 
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House  and 
estate  a^ent. 


Solicitors 'not 
general  agents. 


manager,  or  estate  agent,  was  held  to  have  authority  to 
authorize  the  tenant  of  a  farm  to  change  an  ordinary 
farm  into  a  market  garden  farm  (r),  hut  a  mere  farm 
bailiff  who  has  certain  usual  terms  on  which  he  is 
authorized  to  let  farms  cannot  alter  the  terms  without 
the  assent  of  the  owner  (s) . 

A  house  and  estate  agent  is  a  person  employed  to  find 
out  a  suitable  estate  or  house  for  his  principal  to  take. 
He  has  no  authority  to  bind  his  principal  by  making  a 
contract  (0-  Where  in  a  pleading  it  was  alleged  that 
the  estate  agent  had  authority  to  act  as  agent  "  in  or 
about  the  purchase,"  it  was  held  that  was  not  a  sufficient 
allegation  of  authority  to  make  a  contract  (u).  But  if 
such  an  agent  had  been  given  authority  to  sell,  he  has 
authority  to  conclude  a  binding  contract  of  sale  (x).  An 
estate  agent  has  no  right  to  receive  payment  (y). 

Solicitors. 


who   are   officers   of   the    Supreme  Court, 
who    conduct    legal   business    for   others. 


Solicitors, 
are   persons 

They  are  not  the  general  agents  of  the  person  who 
employs  them  generally,  but  only  for  the  particular 
business  they  have  received  a  "retainer,"  or  authority 
to  act.  Solicitors  are  not,  as  such,  general  agents  for 
legal  purposes  of  the  person  who  happens  to  employ 
them,  no  more  than  a  doctor  is  of  the  person  employing 
his  skill ;  a  notice  to  them  does  not  affect  the  client. 
Lord  Justice  James  said  :  "  A  solicitor  is  not  an  agent 
for  the  purpose  of  receiving  notice  of  an  incumbrance 
created    by   a    cestui    que    trust    because    he    was    the 


{)■)  (1899),  2  U.  B.  C18  ;  SI  L.  T. 
289. 

(s)  Turner  v.  Hutchinson  (1860), 
2  P.  &  F.  135;  Collcu  v.  Gardner 
(1856),  21  Beav.  540. 

(I)  Earner  v.  Sharp  (1874),  L.  It. 
19  Eq.  108. 

(it)  Vale  <if  Neath  Colliery  Co.  v. 
Furness  (1876),  15  L.J.  Cli.  276.  See 


also  Prior  v.  Moore  (1887),  3  Times, 
624  ;  and  Chadburn  v.  Moore  (1892), 
61  L.  J.  Ch.  674. 

(.c)  Rosenbaum  v.  Belson  (1900),  2 
Ch.  267  ;  Saunders  v.  Dence  (auc- 
tioneer, sale  by  alter  auction)  (1885), 
52  L.  T.  644. 

(y)  Mynn  v.  Joliffe  (1834),  1 
Mood.  &  Bob.  326. 
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solicitor  employed  to  invest  the  moneys,  or  even  because 
afterwards  he  for  convenience  received  from  the  mortgagor 
the  interest,  and  handed  it,  by  direction  of  the  trustees, 
to  the  different  persons  entitled  to  receive  it  "  ;  and  in 
the  same  judgment  said:  "I  have  had  occasion  several 
times  to  express  my  opinion  about  the  fallacy  of  sup- 
posing that  there  is  such  a  thing  as  the  office  of  a 
solicitor,  that  is  to  say,  that  a  man  has  got  a  solicitor 
not  as  a  person  whom  he  employs  to  do  some  work  for 
him,  .  .  .  but  as  an  official  solicitor,  and  that  because 
the  solicitor  has  been  in  the  habit  of  acting  for  him, 
or  has  been  employed  to  do  something  for  him,  that 
solicitor  is  his  agent  to  bind  him  by  anything  he  says,  or 
to  bind  him  by  receiving  notices  or  information.  There 
is  no  such  officer  known  to  the  law.  A  man  has  no  more 
a  solicitor,  in  that  sense,  than  he  has  an  accountant,  or 
baker,  or  butcher.  A  person  is  a  man's  accountant,  or 
baker,  or  butcher  when  the  man  chooses  to  employ  or  deal 
with  him,  and  in  the  matter  so  employed  "  (z).  And  Lord 
Justice  Cotton,  commenting  on  the  above,  said  :  "  But 
where  a  man  employs  a  solicitor  as  to  a  particular 
property,  the  solicitor  has  a  general  authority  not  to  do 
acts  which  bind  the  client  without  communication  with 
him,  but  to  enter  into  negotiations  on  his  behalf  "  (a). 

A  solicitor  cannot  institute  legal  proceedings  without 
special  authority.  Lord  Eldon,  in  Wright  v.  Castle  (b),  in 
setting  aside  a  bill  in  Chancery  which  had  been  filed 
by  a  solicitor  without  authority,  however,  said  that  a 
general  authority  was  sufficient  to  justify  a  solicitor 
in  defending  an  action.  Modern  cases  do  not  support 
this  dictum,  and  from  them  it  would  appear  that  a 
solicitor  has  no  more  authority  to  defend  than  to  insti- 
tute an  action,  for  in  Wiggins  v.  Peppin  (c),  Lord  Langdale 

(:)  Saffron   Waldeti  Building  Soc.  C.  D.  607,  at  p.  616. 
v.  Rayner  (1880),  14  C.  D.  406  ;  Tate  {b)  (1S17),  3  Mer.  12. 

v.  Hyslop  (1885),  15  Q.  B.  D.  368.  (<•)    Wiggins   v.   Peppin  (1837),  2 

[a]  Hater    v.   Hester   (1S87),    34  Beav.  403. 

L    2 
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held  that  a  solicitor  had  no  right  to  enter  an  appearance 
without  authority,  and  this  case  was  followed  in  In  re 
Gray,  Gray  v.  Coles  id).  Lord  Thurlow  suggested  that  if  a 
solicitor  really  had  presented  a  petition  without  authority 
he  had  committed  a  misdemeanor  (e)  ;  and  in  Nurse  v. 
Durnford,  Lord  Esher  held  that  when  a  solicitor  brought 
an  action  in  the  name  of  a  plaintiff  without  authority, 
the  plaintiff  was  entitled  to  an  order  to  stay  without 
payment  of  costs,  and  ordered  the  solicitor  personally 
to  pay  the  costs  (/). 

If  a  solicitor  is  employed  in  an  action,  the  authority 
extends  to  everything  which  is  necessary  for  the  bringing 
it  to  a  successful  conclusion  (g) .  While  a  barrister 
only  represents  his  client  when  speaking  for  him  in 
court  and  not  at  other  times,  a  solicitor  on  the  contrary 
represents  the  client  throughout  the  cause  (h). 

Every  act  done  by  the  solicitor  in  the  suit  in  the  ordinary 
course  of  business  and  within  the  scope  of  his  employ- 
ment binds  his  client,  and  he  can  also  compromise  the 
action  (i).  But  this  authority  to  compromise  does  not 
exist  when  there  is  no  action;  so  it  was  held  where  a 
solicitor  accepted  a  payment  as  satisfaction  of  his  client's 
cause  of  action  that  this  did  not  bind  the  client  {k). 
It  is  within  the  scope  of  the  authority  of  the  solicitor  em- 
ployed in  the  action  to  refer  it  (I),  or  to  abandon  his  client's 
claims  so  far  as  they  are  within  the  scope  of  the  action  and 
not  collateral  (m).  If  he  compromises  in  defiance  of  his 
client's  express  instructions,  he  is  liable  to  an  action  0). 
When  a  solicitor  is  employed  to  conduct  a  litigation,  it 

(d)  (1892),  65  L.  T.  743.  C.    B.    N.    S.    74  ;    Prestwich     v. 

le)  Ex  p.  Stuckey  (1791),  2   Cox,  Poky,  18  C.  B.  N.  S.  806. 
283  (/■)  Macaulay  v.   Policy  (1897),  2 

'  (f)  Nurse    v.    Durnford    (1879),  Q.  B.  122. 

L.E.13C.  D.  764;  Frickerv.  Vcm  {1}  Smith    v.     Troup    (1849),     7 

Grutten  (1896),  2  Ch.  649.  C.  B.  757. 

(a)  lien.   v.   Litchfield  (1847),  16  (m)  Re    Wood,   Ex  p.    Wenham, 

L.J.  Q.B.  333.  21  W.  R.  104. 

(h)  Richardson  v.  Veto  (1840),    1  {>i)Fray\\  Voules,  1  E.  &  E.  839 ; 

M.  &  G.  896.  Puller  v.    Knight  (1867),   L.    B.   2 

(»)  (In,,,-,,    v.    Parrott  (1863),  14  Ex.  109. 
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has  been  decided  that  the  retainer  to  conduct  it  is  one 
entire  contract  to  conduct  it  to  the  end,  and  is  not  a 
general  contract  to  do  work  upon  a  quantum  meruit  {<>). 
A  solicitor  cannot  therefore  in  the  midst  of  an  action 
throw  up  his  retainer  except  under  special  circum- 
stances (p).  It  used  to  be  considered  that  an  attorney's 
retainer  was  at  an  end  when  judgment  was  obtained  (q), 
but  in  Lady  de  la  Pole  v.  Dick  (;•)  it  was  held  that 
the  defendant's  solicitor's  authority  continued  after  judg- 
ment and  until  the  judgment  had  been  worked  out,  for  it 
was  his  duty  to  see  that  no  improper  steps  were  taken  to 
enforce  the  judgment.  By  Order  VII.  rule  3,  a  solicitor  on 
the  record  is  to  be  considered  the  solicitor  of  the  parties 
until  the  final  conclusion  of  the  cause  or  matter  ;  but 
this  rule  only  applies  to  High  Court  proceedings,  and  a 
notice  of  appeal  from  a  decision  of  justices  given  to  the 
solicitor  who  appeared  at  petty  sessions  is  not  a  good 
notice  to  the  client  unless  the  solicitor  had  been  specially 
authorized  after  the  decision  to  continue  acting  (s). 

An  interpleader  issue  is  not,  however,  for  the  purposes 
of  rule  a  continuation  of  the  former  suit,  but  a  second 
proceeding,  and  another  retainer  is  necessary  (t) . 

After  judgment  in  an  action  the  authority  only  goes 
to  the  extent  of  authorizing  him  to  do  his  best  for  the 
purpose  of  obtaining  the  fruits  of  the  judgment  for  his 
client.  He  cannot  make  a  binding  agreement  not  to 
levy  execution  for  a  given  period  («).  He  may,  it  seems, 
however,  consent  to  the  withdrawal  of  aji.fa.  (x). 

As  a  solicitor  has  authority  to  endorse  a  writ  of  fi.  fa., 
if   in  doing   so   he  makes    a    mistake  and   endorses   it 

(o)   Underwood  v.  Lewis  (1894),  2  shire  (1893),  2  Q.  B.  149. 

Q.  B.  306.  it)  James  v.  Ricknell  (1887),  20 

(p)  Court    v.    Berlin    (1897),    2  Q.  B.  D.  164. 

Q.  B.  396.  [it)  Lovegrove  v.    White  (1871),  6 

[q)  Butler  y.  Knight  (1^1),!..  IX.  C.  P.  440  ;  but  see  Ex  p.  Rolling- 

2  Ex.  109.  ton,  43  L.  J.  Ch.  99. 

Ir)  (1885),  L.  11.  39  C.  D.  351.  [x)  Levi    v.     Abbott     (1849),     4 

(s)  Queen    v.  Justices  of  Oxford-  Ex.  588. 
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with  the  name  of  a  wrong  person  (who  is  not  the 
execution  debtor)  the  principal  is  liable  (//).  But  it  is 
not  within  his  authority  to  tell  the  sheriff  how  to  perform 
his  duty,  and  if  the  solicitor  verbally  directs  the  sheriff  what 
goods  to  seize  the  solicitor  is  alone  liable  for  the  trespass  (z). 

A  solicitor  who  is  employed  to  demand  payment  (a) 
or  to  sue  has  authority  to  receive  payment  (b),  and  so 
has  his  London  agent  (c)  who  issues  the  writ ;  but  if  he 
is  employed  only  to  serve  the  writ  he  cannot  give  a 
binding  receipt  (d).  He  is  also  entitled  to  receive  the 
costs  in  an  action  (c). 

The  question  has  not  been  dealt  with  at  greater  length 
here  of  when  payment  to  a  solicitor  is  payment  to  the 
principal,  and  the  question  in  what  form  payment  must 
be  made,  for  most  of  the  cases  which  apply  to  agent's 
authority  to  receive  payment  have  been  already  dis- 
cussed (/).  A  solicitor  has  no  implied  authority  to  receive 
purchase  money  due  under  a  deed  unless  he  produces 
a  signed  receipt  thereto  or  a  written  authority  (g),  Liy 
sect.  56  of  the  Conveyancing  Act  of  1881  (//)  it  has  been 
enacted  that  "where  a  solicitor  produces  a  deed  having  in 
the  body  thereof,  or  endorsed  thereon,  a  receipt  for  the 
consideration  money  or  other  consideration,  the  deed 
being  executed,  or  the  endorsed  receipt  being  signed  by 
the  person  entitled  to  give  a  receipt  for  that  consideration, 
the  deed  shall  be  a  sufficient  authority  to  the  person  liable 
to  pay  or  give  the  same  for  his  paying,  or  giving  the  same 
to  the  solicitor  without  the  solicitor  producing  any  separate 
or  other  direction  or  authority  in  that  behalf  from  the 
person  who  executed  or  signed  the  deed  or  the  receipt." 

(>/)  Jarmain  v.   Hooper   (1843),  G  Moo.  &  Hob.  127. 
M.  &  G.   827;    Morris  v.   Salberg,  (d)  Yates      v.      Freckleton,     ubi 

(1889),  22  U.  B.  D.  Gil.  supra. 

(z)  Smith    v.     Keal     (1882),    9  (r)  Mason  v.    Whitehouse  (1838) 

(i.  B.  1).  340.  4  Bing.  N    C.  G92. 

(a)  Wilmotv.Smith,ZG.8zT>AbZ.  (/)  P.  117-124. 

(//)   Yates  v.    Freckleton  (1781),  2  (</)  Exp.  Swinbanks,  AY  Shanks 

Don-.  623.  (1879),  11  C.  D.  525. 

[c)   Weary  v.  Alderson  (1838),   2  (//)  U  &  45  Vict.  c.  41. 


THE    AUTHORITY    OF    AN    AGENT. 


151 


This  section  is  not  retrospective.  The  section  enacts  what 
was  supposed  always  to  be  the  law,  but  doubts  arose  about 
it  owing  to  a  dictum  in  1858,  in  Viney  v.  Chaplin  (i). 
This  section  will,  however,  only  protect  a  person  paying 
to  the  solicitor  acting  for  the  person  to  whom  the  money 
is  due,  and  he  must  produce  the  deed  and  not  merely 
have  it  in  his  possession  (/,■).  This  doctrine  has  been 
extended  to  the  solicitors  of  trustees,  who  had  been  held 
not  to  be  within  it  (/)  by  the  Trustee  Act  of  1893,  s.  17  (m). 

If  a  solicitor  is  instructed  to  prepare  a  draft  contract, 
that  does  not  give  him  authority  to  sign  the  contract  on 
behalf  of  his  client  (»).  When,  however,  the  solicitor 
is  authorized  to  negotiate  the  terms,  he  has  authority  to 
bind  his  client  by  signing  the  contract  (nri). 

A  solicitor  ought  to  have  a  special  authority  if  he  is  Special  autho- 
going   to    put   his   client   to   any   exceptional    expense.  "^  abroad" 
Speaking  of  foreign  journe}*s  which  a   solicitor  wished  necessary. 
to  charge  for,  the  late  Master  of  the  Eolls,  Sir  George 
Jessel,  said  :  "A  solicitor  has  no  right  to  take  special 
journe}"S,  or  go  to  foreign  countries  at   the  expense  of 
his  client  without  specific  instructions,  nothing  really  is 
better  settled;  otherwise  the  unfortunate  client  in  giving 
a  retainer  to  a  solicitor  would  thereby  authorize  him  to 
travel  all  over  the  world  at  his  expense."     The  Court 
of  Appeal,  on  the  special  facts,  reversed  the  judgment, 
but  specially  endorsed  the  Master  of  the  Eolls'  statement 
of  the  rule  (o). 

Masters  of  Shi})s. 

A  master  of  a  ship  is  the  agent,  not  for  the  person  Whose  agent, 
who  happens  at  any  particular  time   to  be  the   owner 
of  the  ship,  but  for  the  person  or  persons  who  appointed 


(i)  (1858),  2  DeG.  &  J.  468. 

(k)  Lag   v.     Woolwich    Equitable 
Building   Society  (1889),  40  C.   D. 
491 ;    and   Re  Setting  and   Mi 
(1893),  3  Ch.  2G9. 

(/)  lie   Belamy  and  Metropolitan 
Board  of  Works  (1883),  24  C.  D.  3S7. 


(in)  56  &"  57  Vict.  c.  53. 

(n)  Smith  v.  Webster  (1876),  3 
C.  D.  49  ;  Foster  v.  Rowland  (1861), 
711.  &  X.  103. 

(»//)  Joliffe  v.  Blumberg  (1870), 
18  W.  E.  784. 

(o)  InreSnell(lB70),6C.D.  185. 


master. 
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him.     In  other  words,  who  he  is  agent  for  depends  on 
whose  agent  he  has  contracted  to  become,  and  not  on  the 
ownership  of   the    ship  (j?).     How  far   joint   ownership 
creates  agency  has  been  discussed  at  pp.  20-24. 
Authority  of  Chief  Justice  Jervis  thus  describes  the  authority  of 

a  master  of  a  ship  (q)  :  "  The  authority  of  the  master 
of  a  ship  is  large,  and  extends  to  all  acts  that  are  usual 
and  necessary  for  the  use  and  enjoyment  of  the  vessel ; 
but  it  is  subject  to  several  well-known  limitations.  He 
may  make  contracts  for  the  hire  of  the  ship  for  carrying, 
but  cannot  vary  that  which  the  owner  has  made : 
he  may  take  up  money  in  foreign  ports,  and  under 
certain  circumstances  at  home  for  necessary  disburse- 
ments for  repair,  and  bind  the  owner  for  repayment : 
but  his  authority  is  limited  by  the  necessity  of  the 
case,  and  he  cannot  make  them  responsible  for  money 
not  actually  necessary  for  those  purposes,  although  he 
may  pretend  that  it  is.  He  may  make  contracts  to 
carry  goods  on  freight,  but  cannot  bind  the  owner  to 
carry  freight  free.  So  with  regard  to  goods  put  on 
board,  he  may  sign  the  bill  of  lading,  and  acknow- 
ledge the  nature  and  quality  and  condition  of  the 
goods.  Constant  usage  shows  that  the  master  has 
a  general  authority,  and  if  a  more  limited  authority  is 
given,  the  party  not  informed  of  it  is  not  affected  by 
such  limitation.  The  master  is  general  agent  to  per- 
form all  things  relating  to  the  ship,  and  the  authority 
of  such  an  agent  to  perform  all  such  things  usual  in  the 
line  of  business  in  which  he  is  employed  cannot  be  limited 
by  any  private  order  or  direction  not  known  to  the  party 
in  any  way  dealing  with  him."  Thus  he  can  bind  his 
principal  by  a  contract  to  perform  salvage  services  to 
another  ship  (r),  or  to  salve  his  own  ship  (s),  or  to  tow  it  (t). 

(p)  Mackenzie  v.    Pooley   (1856),  (r)  The  Thetis  (1869),L.E.2Ad.365. 

11  Ex.  638.  («)   The  Mariposa  (1896),  P.  275. 

i'v)   Grant  v.  Norway   (1851),  10  (t)  The     Alfred,      WellfieU     v. 

C.  B.  665.  Adamson  (1884),  5  Asp.  M.  C.  214. 
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And  consequently,  if  in  carrying  out  these  or  any  of  his 
other  duties  (on  the  ordinary  principles  of  agency),  he 
causes  damage  to  third  parties,  his  principal  is  liable 
for  such  damage  (u). 

The  authority  of  the  master  to   bind  his  owners  by  Authority  to 

,  i'i-  11--P-  l     charter  ship. 

charterparty  only  arises  when  he  is  m  a  foreign  port, 
and  his  owners  are  not  there,  and  there  is  a  difficulty 
of  communicating  with  them.  He  cannot  bind  the  owners 
to  a  charterparty  before  the  ship  arrives  in  port,  as  his 
authority  only  arises  when  he  is  in  a  foreign  port, 
and  there  is  a  difficulty  in  communicating  with  the 
owners  (<r)  ;  nor  by  signing  a  charterparty  at  a  rate  less 
than  his  owners  agreed  upon  (y). 

A  master,  from  his  position,  derives  no  authority  to  No  authority 
sign  a  bill  of  lading  for  goods  not  actually  shipped  ;  and  ladi^  for 
a  person  taking  a  bill  of  lading  for  goods  which  never  g°.ods  not 
have  been  put  on  board  is  bound  to  show  the  particular 
authority  given  to  the  master  to  sign  it.     The  master's 
signature   is  prima  facie  evidence  that  the  goods  were 
shipped  (z) ,  but  the  owners  may  prove  that  in  fact  they 
were  not  (a),  unless  it  has  been  agreed  that  the  bill  of 
lading  shall  be  conclusive  (b). 

The  master  of  a  ship  has  a  power  of  delegating  his  Can  delegate 
authority,  and  the  owner  will  be  responsible  for  such  au  10n  y' 
substitute's  acts  (c). 

In  Webster  v.  Seekamp  (d)  a  captain  ordered  the  ship 
to  be  coppered,  and  it  was  proved  that  it  was  a  proper 
thing  to  do.  In  holding  the  owners  liable  for  the  work, 
Chief  Justice  Abbott  said  :  "  The  general  rule  is  that  the 
master  may  bind  his  owners  for  necessary  repairs  done 

(«)   The  Thetis,  ubi  supra.  Co.  (1875),  L.  R.  10  C.  P.  562. 

(x)   The  Fanny  and  Matilda  (1883),  (b)  Lishman      v.      Christie,      19 

5  Asp.  75.  Q.  B.  D.  333. 

()/)  Fiekernell  v.  Jaabery  (1862),  (e)  Abbott,     Merchant    Shipping, 

3  F.  &  F.  217.  13th  ed.  p.  126.    See  also  The  Fanny 

(z)  McLean  v.  Fleming  (1871),  2  (18S3),5  Asp.  75. 

H.  L.  Sc.  Ap.  128.  v    (</)    Webster  v.  Seekamp  (1833),  4 

(a)  Frozen  v.  Poiccll  Buffryn  Coal  B.  &  Ad.  352. 
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or  supplies  provided  for  the  ship.  It  was  contended  at 
the  trial  that  this  liability  of  the  owners  was  confined 
to  what  was  absolutely  necessary  for  the  use  and  enjoy- 
ment of  the  ship.  I  think  that  rule  too  narrow,  for  it 
would  be  extremely  difficult  to  decide,  and  often  im- 
possible in  many  cases,  what  is  absolutely  necessary.  If, 
however,  the  jury  are  to  inquire  only  what  is  necessary, 
there  is  no  better  rule  to  ascertain  that  than  by 
considering  what  a  prudent  man  if  present  would  do 
under  the  circumstances  in  which  the  agent  in  his 
absence  is  called  upon  to  act.  I  am  of  opinion,  that 
whatever  is  fit  and  proper  for  the  service  on  which  a 
vessel  is  engaged,  whatever  the  owner  of  that  vessel, 
as  a  prudent  man,  would  have  ordered  if  present  at  the 
time,  comes  within  the  meaning  of  the  term  '  necessary,' 
as  applied  to  those  repairs  done  or  things  provided  for 
the  ship  by  order  of  the  master  for  which  the  owners 
are  liable."  Sir  Robert  Phillimore  following  this  case 
allowed  sums  paid  for  insurance  in  freight  and  brokerage, 
but  held  that  it  was  not  enough  to  claim  things  as 
necessaries — it  must  be  stated  what  they  were  (e). 
Qualified  sense  Although  the  captain  is  in  one  sense  a  general  agent, 
general  agent.  3'e^  ^ne  limitations  of  his  authority  are  well  known,  and 
when  he  acts  outside  these  he  cannot  bind  his  principals. 
Thus  he  has  only  authority  to  bind  the  owners  to  pay 
for  supplies  or  repay  money  advanced  when  the  necessity 
of  the  ease  [lives  him  such  authority.  If  the  owner  or 
his  agent  were  on  the  spot,  there  would  be  no  such 
necessity,  and  a  person  supplying  the  ship  with,  things 
which  in  fact  were  necessaries  under  such  circumstances, 
could  not  make  the  principal  liable  for  them.  Mr. 
Justice  Brett,  in  holding  that  the  principals  were  not 
liable  for  things  supplied  to  the  ship  on  the  authority 
of    the  captain  where  there  was  an   agent  ready  and 

(<•)   The  Biga  (1872),  L.  11.  3  Ad.  516. 
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able  to  supply  them,  said  :  "It  is  not  quite  accurate 
to  say  that  the  captain  is  the  general  agent  of  the 
owners.  He  has  authority  to  bind  the  owners  to  pay 
for  supplies  or  repay  money  advanced  only  when  the 
necessity  of  the  case  gives  him  such  authority.  In 
order  to  show  necessity,  it  must  first  appear  that  the 
money  borrowed  or  goods  supplied  were  necessary ; 
next,  that  it  was  necessary  that  the  captain  should 
get  them  on  the  owner's  credit,  or  in  other  words,  that 
neither  the  owner  nor  a  recognized  agent  able  to  pay 
for  supplies  or  obtain  them  on  credit  should  have 
been  present  in  the  port.  No  captain  is  entitled  to 
hypothecate  the  ship  unless  necessity  gives  him  that 
authority  "(/). 

If  the  owner  or  his  agent  be  at  the  port  or  so  near  Limitation  of 

,      ,  ,  ,  ,     ,    .      .     ,      n  -n        ,i        authority  when 

as  to  be  reasonably  expected  to  interfere  personally,  the  owner  0JX  ao.ent 

master  cannot,  unless  specially  authorized  or  unless  there  available. 

is  a  custom  of  trade  warranting  it,  pledge  the  owner's 

credit  at  all.     If  the  ship  is  at  a  foreign  port  where  the 

owner  has  no  agent,  or  if   in  an  English  port  and  at 

a  distance  from  the  owner  or  his  agent,  and  provisions 

or  other  things  are  required  promptly,  then  the  master 

may  pledge  the  credit  of   the    owner    for   such   things 

as    are   necessary  {g).    It   will  be  noticed  this  decision 

was  before  the  introduction  of  telegraphs,  since  which 

circumstances   are    not   likely   to    arise   justifying    the 

captain  pledging  his  owner's  credit. 

A  master  cannot  hypothecate  the  ship  by  a  bottomry  Hypothecation 
bond  except  in  case  of  necessity.  The  existence  of  the 
necessity  which  validates  the  hypothecation  is  to  be 
ascertained  in  the  same  way  as  the  existence  of  any 
other  necessity ;  thus,  any  combination  of  events  which 
would  prevent  the  completion  of  the  voyage  with  profit 

(/')    Gunnx.  Roberts  (1874),  L.  R.       Simons  (1842),  2  Q.  B.  425. 
9    C.    V.    331;    Arthur   v.    Barton  {g)  See  Arthur  v.  Barton  (1840), 

(1810),    6  M.   &  W.  138  ;   Johns  v.       6  M.  &  W.  138. 
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unless  money  should  be  obtained  in  bottomry,  would 
raise  the  question  whether  the  master  was  not  entitled 
to  hypothecate  the  vessel.  The  fact  that  a  ship  could 
not  leave  the  port  unless  repairs  which  had  been  com- 
pleted were  paid  for,  and  there  was  no  means  of 
paying  this  except  by  raising  the  money  on  a  bottomry 
bond,  would  show  that  bottomry  was  necessary  (h). 
The  fact  that  the  ship  is  threatened  with  arrest  is 
not  a  sufficient  necessity,  though  it  is,  if  the  ship  is 
actually  arrested  ;  but  a  creditor  who  arrests  a  ship  for 
debt  cannot  insist  upon  a  bottomry  bond  as  security. 
Such  a  bond  would  not  be  supported  in  a  court 
of  law,  for  that  would  encourage  creditors  to  practise 
gross  oppression,  and  be  a  temptation  to  fraud,  though 
a  bond  if  made  in  favour  of  a  third  party  might  be 
supported  (i).  A  hypothecation  to  prevent  personal 
arrest  will  not  be  supported  (k).  But  a  master  has  no 
authority  to  hypothecate  a  ship  without  communication 
with  the  owner,  if  communication  is  possible  ;  and  such 
communication  to  be  a  valid  communication  must  state 
that  bottomry  must  be  had  recourse  to(/).  As  almost 
every  port  is  now  connected  by  telegraph,  it  will  be  seen 
that  circumstances  are  not  likely  to  arise  justifying  a 
hypothecation. 

The  amount  for  which  a  bottomry  bond  is  found  to 
be  good  depends  on  the  question  how  much  was  in 
respect  of  necessaries.  The  question  of  bona  fides  affects 
only  the  primary  question  whether  the  bond  is  valid  at 
all ;  but  if  the  bond  has  been  pronounced  to  be  valid,  then 
the  case  is  referred  to  the  registrar  and  the  merchants 
to  say  how  much  of  it  is  in  respect  of  necessaries,  and 
it  will   be  bad   as  regards  each  item  to  the  extent  by 

(A)   The  Karnah  (1869),  L.  E.  2  Moore  P.  C.  21. 
P.  C.  505.  (/)  Kleinwort     v.     Cassa    Marit- 

(i)  The  Ha  (1S72),  L.  E.  3  Ad.  tima  of  Genoa  (1S77),  L.  E.  2  Ap. 

542.  Cas.  150. 

(h)  Smith    v.     Gould    (1842),    4 
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which  such  item  exceeds  the  amount  that  was  actually 
necessary  (m).  Bottomry  bonds  have  now  gone  almost 
out  of  use,  and  the  master  has  a  lien,  under  the  Merchant 
Shipping  Act,  1889,  s.  1  (mm),  for  his  disbursements. 

The  master  is,  as  has  been  seen,  the  general  agent  When  agent 
of  the  shipowner.  He  is  not  the  agent  of  the  owners  o*neS° 
of  the  cargo.  He  may,  however,  become  their  agent  by 
the  necessity  of  the  case.  Lord  Kingsdown  said,  "  The 
character  of  agent  for  the  owners  of  the  cargo  is  imposed 
upon  the  master  by  the  necessity  of  the  case,  and  by 
that  alone.  If  in  the  circumstances  something  must 
be  done,  and  there  is  nobody  present  who  has  authority 
to  decide  what  is  to  be  done,  then  the  master  is  in- 
vested by  presumption  of  law  with  authority  to  give 
directions,  on  the  ground  that  the  owners  have  no  means 
of  expressing  their  wishes.  But  when  such  means  exist, 
when  communication  can  be  made  to  the  owners,  and 
they  can  give  their  own  orders,  the  character  of  agent 
is  not  imposed  upon  the  master  because  the  neces- 
sity which  creates  it  does  not  arise  "  (»)• 

As   the   power  to  hypothecate  the  cargo  only  arises  Onus  of 
from  necessity,  and  if  the  master  cannot  communicate  ^bottomry  6 
with   the  cargo  owners  for  directions,  a  person  taking  bond  to 

...  1       ;  1        ,1         justiiv  it. 

a  bottomry  bond  without  inquiries  as  to  both  tne 
necessity  and  the  impossibility  of  raising  the  money 
on  credit  is  liable  to  have  the  bond  held  bad  if  there 
was  in  fact  no  such  necessity  or  impossibility  of 
communication  (o) . 

The  purchaser  of  cargo  or  the  purchaser  of  the  ship 
from  the  master  has  to  prove  the  necessity  for  a  sale 
clearly  existed.  "It  is  not  sufficient  to  prove  that  the 
master  thought  he  was  doing  the  best  for  all  concerned, 
or  even  that  the  course  adopted  was,  so  far  as  can  be 

(in)   The  Pontida  (1884),  L.  E.   9  Lushington,  253. 

p    D.  177.  (o)  Heathom  v.  Barling  (1836),  1 

'(mm)  52  &  53  Vict.  c.  46.  Moo.  P.  C.  5,  at  p.   14,   and    The 

(«)   The  Hamburgh  (1864),  Br.  &  Bonaparte  (1851),  8  Moo.  P.  C.  4o9. 
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ascertained,  the  best  for  all  concerned.  The  principle  is 
that  the  master  is  authorized  by  the  owners  only  to 
convey  the  goods  to  the  port  of  discharge,  and  that 
nothing  but  necessity  can  authorize  him  to  adopt  any 
other  course  of  action.  In  our  opinion  purchasers  of 
cargo  from  a  master  cannot  justify  the  sale,  unless  it  is 
established  that  the  master  used  all  reasonable  efforts  to 
have  the  goods  conveyed  to  their  destination,  and  that  he 
could  not,  by  any  means  available  to  him,  carry  the  goods 
or  procure  the  goods  to  be  carried  to  their  destination  as 
merchantable  articles,  or  could  not  do  so  without  expendi- 
ture clearly  exceeding  their  value  after  their  arrival  at 
their  destination"^)).  In  that  case  the  cargo  was 
tin,  and  was  practically  uninjured  by  being  wrecked. 
The  captain,  although  the  ship  was  wrecked  only  fifty 
miles  away  from  a  port,  made  no  effort  to  procure 
funds  to  save  the  cargo,  but  sold  it.  The  Court 
held  the  sale  was  bad  under  the  circumstances.  Lord 
Justice  Cotton  commented  strongly  on  the  fact  that 
perishable  and  non-perishable  goods  were  all  sold  in 
one  mass ;  and  said  it  was  difficult  to  see  how  the 
master  could  under  any  circumstances  justify  such  a 
proceeding. 
Sale  of  ship.  Prima  facie  the  master  has  no  authority  to  sell  the 

ship.  He  may  have  such  authority  under  certain  circum- 
stances which  may  arise  from  something  happening  to 
the  ship  or  from  something  happening  to  the  cargo,  but 
the  law  of  England  looks  with  jealousy  on  the  master  sell- 
ing any  part  of  the  cargo  without  the  consent  of  its  owner, 
.  and  it  gives  the  master  no  authority  unless  there  is  an 
urgent  necessity  for  the  sale  (q).  So  again,  the  Privy 
Council  held  that  the  master  had  only  authority  to  sell 
the  ship  in  a  case  of  extreme  necessity.  It  was  not 
enough  to  prove  that  a  prudent  owner  would  have  sold. 

(jA  The  Atlantic  Mutual  Insurance  (q)  Acatos  v.    Bums,    L.    E.    :'. 

Co.  v.  Huth  (1880),  16  C.  D.  474.  Ex.  Div.  282. 
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If  the  master  came  to  the  conclusion  to  sell  hastily 
without  sufficiently  examining  the  ship,  or  without 
having  made  every  effort  to  save  her,  the  sale  was 
had(r).  The  onus  probandi  that  there  was  such  a 
necessity  rests  upon  the  purchaser  (s). 

Factors. 

Factors  are  agents  who  are  put  in  possession  of  goods  Factors— 
or  the  documents  of  title  to  them,  and  are  employed  to 
sell  or  purchase  them  on  commission,  but  not  to  barter 
them  (/).  Where,  for  an  extra  commission,  they 
guarantee  the  payment  by  the  purchaser,  they  act  under 
a   del   credere   commission.      Factors,   as   distinguished  buy  aud  sell 

j,  i       i  n  t         ,1   •       ,i  t  iii  their  own 

from  brokers,  buy  and  sell  m  their  own  names,  and  are  naraes- 
intrusted  with  the  possession,  management,  and  control 
of  goods,  and  can  therefore  sue  and  be  sued  (u). 

There  is  no  doubt  of  the  authority  of  a  factor  to  sell  may  sell  on 
upon  credit,  though  not  particularly  authorized  by  the 
terms  of  his  employment  (r).  The  purchaser  of  goods 
from  a  factor  has  a  right  to  pay  him  in  money  and  be 
discharged  (ic).  And  as  a  factor  is  an  agent  employed 
out  of  reliance  in  his  personal  skill  and  integrity,  he 
cannot  hand  over  his  duties  to  another  (x)  ;  nor  does  he 
appear  to  have  authority  to  compound  a  debt  (//) .  Factors 
have  an  insurable  interest  in  the  goods  confided  to  them, 
and  can  recover  in  respect  of  an  insurance  effected  by 
them  (z) . 

(r)   Cobequid  Marine   Ins.   Co.  v.  («•)  Per  Lord  Mansfield  iu  DrinJc- 

Barteaux  (1875),  L.  II.  6  P.  C.  319.  water  v.  Goodwin  (17 7 5),  Cowp.  251. 

(s)   The    Australia    (1844),    Swa.  (x)   Cochran    v.    Irlam   (1S14),    2 

4S0.  M.  &  Sel.  300. 

(t)   Guerrelro  v.  Telle  (1820),  3  B.  (y)  Howard  v.  Chapman  (1831),  J 

&  Aid.  616.  C.  &  P.  508. 

(u)  Taring  v.   Conic  (1818),  2  B.  (z)    Waters  v.  Monarch  Life  Ass. 

&    Aid.    148;    Johnson   v.    Usborne  (1848),  5  El.  &  Bl.  870;   Oraufurd 

(1841),  11  Ad.  &  E.  549.  v.  Hunter  (179S),  8  T.  Eep.   13,  at 

(r)  Per  Chambre,  J.,  iu  Houghton  p.  25. 
v.  Mathews  (1803),  3  Bos.  &Pul.  485. 
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CHAPTER   VII. 

DELEGATION. 

Presumption  The  presumption  is  that  an  authority  given  to  an 
delegSe.*0  agent  is  exclusively  personal,  and  cannot  be  exercised 
through  another  where  from  the  nature  of  the  agency 
trust  is  reposed  in  personal  qualifications  of  the  par- 
ticular agent  (a).  And  it  may  be  generally  laid  down 
that  the  presumption  is  that  there  is  no  authority  to 
delegate  the  agency  to  another  unless  from  the  express 
language  used  in  the  appointment  to  the  agency,  or  from 
fair  presumptions  growing  out  of  the  particular  trans- 
action, or  of  the  usage  of  trade,  a  broader  power  was 
intended  to  be  conferred  on  the  agent  (b).  But,  as  Story 
points  out,  particular  businesses  can  often  only  be  done 
by  persons  in  particular  trades  or  a  particular  market, 
and  with  special  qualifications,  and  if  the  agent  is  not 
one  of  these  he  will  have  to  employ  such  a  person,  as, 
for  instance,  where  a  person  has  to  auction  property  he 
must  employ  an  auctioneer,  where  he  has  to  engage  in  a 
law  suit  employ  a  solicitor. 

So  where  an  agent  is  employed  about  a  particular  busi- 
ness he  is  impliedly  authorized  to  employ  such  qualified 
sub-agents  as  are  generally  required  in  that  business ; 
thus,  brokers  or  auctioneers  required  in  selling  different 
kinds  of  property,  stockbrokers,  valuers,  and  the  like  ; 
and  in  such  case  the  sub-agent  becomes  responsible  to 
the  principal  for  the  due  discharge  of  the  duties  of  his 

(a)  Broker:     Sol///    v.     Ralhbone       301;    managing    owner:     Sims    v. 
(lsli,    -1    M.    ,V    S.   208:    broker:       Britlain  (1832),  1  N.  &  M.  594. 
(  ockran  v.  Irlam  (1814),  2  M.  &  S.  {/>)  See  Story  on  Agency,  sect.  14. 
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employment  as  if  he  had  been  appointed  by  the  principal 
himself.  So,  as  Lord  Bramwell  points  out  (<■),  if  an 
owner  of  an  estate  employs  a  manager,  one  part  of  the 
manager's  duty  is  to  employ  a  broker  to  sell  things 
which  have  to  be  sold,  and  therefore  the  manager  has 
authority  to  create  the  relation  of  principal  and  agent 
between  the  owner  and  the  broker. 

In  the  case  of  The  Faniti/(d),  Sir  Robert  Phillimore  Master  of  ship 
held  that  a  master  of  a  foreign  ship  could  delegate  the  b^w6^46 
authority  he  himself    possessed  to  sign  a  charterparty  charterparty. 
for  the  owner  to  a   shipbroker,  when  that  was  the  most 
convenient  way  of  conducting   business  ;    and  that  by 
doing  so  privity  of   contract  was    created  between  the 
shipbroker  and  the  owner. 

In  the  Privy  Council  the  principle  was  laid  down  that 
whenever  a  power  given  to  a  person  is  of  such  a  nature 
as  to  require  its  execution  by  deputy,  the  agent  had  a 
right  to  appoint  such  deputy.  In  that  case  an  English 
firm  of  contractors  engaged  with  a  railway  company  in 
Canada  to  build  a  railway,  and  the  railway  company 
engaged  to  exercise  at  their  request  the  compulsory 
powers  given  them  by  an  Act  of  Parliament  of  acquiring 
land.  The  contractors  never  intended  to  conduct  person- 
ally the  operations,  and  they  appointed  an  agent  in  Canada 
to  carry  out  the  necessary  works  and  buy  the  land.  The 
action  was  brought  against  the  railway  company  on  a 
contract  made  by  their  sub-agent,  and  the  Court  held 
on  the  principle  above  stated  that  the  contract  was  the 
railway  company's  contract,  and  that  they  were  liable 
on  it  (e) . 

Lord  Justice  Thesiger  explains  the  rule  thus  (/) :  "As 
a  general  rule,  no  doubt,  the  maxim  delegatus  non  2)otest 

{(■)  Xciu    Zealand    Zand    Co.    v.  Co.  v.  Quinn  (1858),  12  Moore,  P.  C. 

WaUon  (1881),   7  Q.  B.  I).  374,  at  232. 

p.  381.  (/)  De  Busschev.  Alt (1878),  8  C. 

(d)  (1883),  5  Asp.  74.  D.  286,  at  p.  310. 

(e)  The  Quebec  and  Richmond  H. 

W.  M 


162  PRINCIPAL   AND    AGENT. 

delegare  applies  so  as  to  prevent  an  agent  from  establish- 
ing the  relationship  of  principal  and  agent  between  his 
own  principal  and  a  third  person ;  but  this  maxim,  when 
analyzed,  merely  imports  that  an  agent  cannot,  without 
authority  from  his  principal,  devolve  upon  another  obli- 
gations to  the  principal  which  he  has  himself  undertaken 
personally  to  fulfil ;  and  that  inasmuch  as  confidence  in 
the  particular  person  employed  is  at  the  root  of  the 
agency,  such  authority  cannot  be  implied  as  an  ordinary 
incident  in  the  contract.  But  the  exigencies  of  business 
•do,  from  time  to  time,  render  necessary  the  carrying  out 
of  instructions  of  a  principal  by  a  person  other  than  the 
agent  orginally  instructed  for  the  purpose,  and  where 
that  is  the  case  the  reason  of  the  thing  requires  that  the 
rule  should  be  relaxed,  so  as  on  the  one  hand  to  enable 
the  agent  to  appoint  what  has  been  termed  a  '  sub- 
agent  '  or  substitute  ;  and  on  the  other  hand  to  constitute, 
in  the  interests  and  for  the  protection  of  the  principal,  a 
direct  privity  of  contract  between  him  and  such  substi- 
tute. And  we  are  of  opinion  that  an  authority  to  the 
effect  referred  to  may  and  should  be  implied,  where  from 
the  conduct  of  the  parties  to  the  original  contract  of 
agency,  the  usage  of  trade,  or  the  nature  of  the  particular 
business  which  is  the  subject  of  the  agency,  it  may 
reasonably  be  presumed  that  the  parties  to  the  contract 
of  agency  originally  intended  that  such  authority  should 
exist,  or  where,  in  the  course  of  the  employment,  unfore- 
seen emergencies  arise  which  impose  upon  the  agent  the 
necessity  of  the  employing  a  substitute."  In  that  case  a 
merchant  in  England  wished  to  sell  a  ship  which  was  in 
China,  and  it  had  to  be  sold  by  sending  it  to  different 
ports  where  there  might  be  a  market,  and  among  other 
places  it  was  sent  to  Japan.  So  in  another  case,  where 
the  agent  was  in  England  and  a  ship  was  sold  at  Con- 
stantinople, the  Court  held  that  the  principal  when  he 
ratified  the  sale  impliedly  ratified  the  delegation  to  the 


DELEGATION. 


163 


sub-agent  abroad  of  the  sale,  and  held  him  liable  to  such 
sub-agent  for  commission  (g) . 

It  is  a  breach  of  duty  for  an  agent  to  delegate  the 
subject-matter  of  the  agency  to  a  sub-agent  who  is 
interested,  and  is  acting  on  behalf  of  the  third  party  (h). 

It  is  needless  to  point  out  that  there  can  be  no  delega- 
tion to  a  sub-agent  of  power  to  do  anything  that  is 
illegal  or  criminal,  for  any  contract  to  tempt  a  man  to 
transgress  the  law  and  do  that  which  is  injurious  to  the 
community  is  void  at  common  law  (/),  and  the  law  will 
defeat  any  contract  which  is  to  do  something  which  is  a 
nudum  in  se,  or  to  omit  doing  something  that  is  a  duty, 
or  which  would  tend  to  encourage  crime,  and  this  without 
regard  to  the  circumstances,  as  it  is  concerned  to  remove 
all  temptations  and  inducements  to  crimes  (A). 

The  first  rule  as  to  non-delegation  of  power  by  an 
agent  is  that  he  cannot  delegate  the  authority  when 
personal  confidence  is  reposed  in  his  skill  and  honesty. 
Therefore  in  Cochran  v.  Irlam  (I)  Lord  Ellenborough 
held  that  a  broker  could  not  hand  over  his  principal  to 
a  third  party.  So  in  Gwilliam  v.  Twist  (m),  it  was  held 
that  neither  the  driver  nor  the  conductor  of  an  omnibus 
could  delegate  the  driving  of  it  to  another  (in  that  case 
to  another  conductor).  It  was  apparently  admitted  by 
the  Court  of  Appeal  that  if  there  had  been  any  urgent 
necessity  the  duty  to  drive  could  have  been  delegated, 
but  the  Court  of  Appeal  held  there  was  in  fact  no 
necessity,  as  the  'bus  might  have  been  left  where  it  was 
until  the  owner  had  been  communicated  with.  The 
same  principle  is  adopted  in  Chancery  in  cases  as  to 
powers ;  for  instance,  where  a  power  has  been  given  to 


Choice  of 
sub-agent. 


Authority  to 

do  an  illegal 
act  cannot  be 
delegated. 


(y)  Eeay  v.  Fenwick  (1876),  1  C. 
P.  B.  745. 

(h)  Ecossaise  Steamship  Co.  v. 
Lloyd  (1890),  7  Times,  76. 

(i)  Collins  v.  Blantern  (1767),  2 
Wils.  341. 

(A)  Per  C.  J.  Parker  in  Mitchell. 


Reynolds  (1711),  Smith's  Leading 
Cases,  9th  ed.  vol.  1,  p.  430,  and  1 
P.  Wms.  181. 

(/)  (1814),  2  M.  &  S.  300,  Catlin 
v.  Bell  (181.5),  4  Camp.  183. 

(m)  (1894),  11  Times,  415. 

M    2 
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A  judicial 
authority 
cannot  be 
delegated. 


a  father  to  appoint  among  his  children,  a  delegation  of 
this  power  to  his  wife  has  been  held  bad  (ii).  The  mere 
fact  that  a  fiduciary  agent,  as  a  trustee,  discusses  how 
he  ought  to  exercise  his  discretion  with  third  parties  has 
not  been  held  a  delegation  of  his  authority  if  he  has 
exercised  his  discretion  (o)  ;  and  the  same  train  of 
reasoning  applies  equally  to  commercial  agencies. 

An  agent  whose  authority  is  of  a  judicial  character 
cannot  delegate  it. 

In  Little  v.  Newton  (p)  two  lay  arbitrators  deferred 
their  decision  to  a  third,  who  was  a  barrister,  on  a  point 
of  law.  The  Court  held  they  had  no  power  to  do  so. 
Tindal,  C.J.,  said:  "There  is  no  principle  of  law  that 
we  are  aware  of  which  will  authorize  any  such  delegation 
of  the  judicial  authority  conferred  upon  the  three,  and 
it  is  impossible  to  say  that  if  the  determination  of  the 
legal  arbitrator  had  been  disclosed  to  either  of  the  other 
arbitrators  before  the  signature  of  the  award  some  argu- 
ment or  observation  might  not  have  been  made  which 
would  have  led  to  a  different  conclusion." 

In  another  case  of  an  award  by  arbitrators  (q) ,  it  was 
decided  that  they  might  consult  the  umpire,  but  could 
not  give  up  their  own  opinions  to  be  bound  by  him. 
Lord  Cranworth  said,  as  to  Mr.  Southern  (one  of  the 
arbitrators)  :  "It  appears  not  that  he  consulted  Mr. 
Peacock  (the  umpire),  and  was  satisfied  by  him  of  the 
land  being  worth  4001.  an  acre,  but  that  he  consulted  Mr. 
Peacock,  and,  finding  that  he  said  400/.  was  the  value, 
he  (Mr.  Southern),  although  he  did  not  think  it  worth 
200/.,  concurred  in  the  award  because  he  thought  it  no 
use  differing.  That  is  not  a  course  which  referees  have 
a  right  to  pursue,  and  an  award  so  made  was  not  one  by 
which  the  persons  (the  principals)  who  had  agreed  to  take 


(m)  Chester  v.  Chadwick  (1842), 
13  Sim.  102. 

(o)  Fra.ser  v.  Murdoch  (1881),  6 
Ap.  Cas.  855,  at  p.  861. 


(p)  (1841),  2  Scott,  N.  It.  509,  at 
p.  519. 

(q)  Eads  v.  Williams  (1854),  4  De 
G.  M.  &  G.  674 
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the  reference  were  bound.  They  were  entitled  to  have  the 
unbiassed  judgment  of  the  umpire  ;  not  in  a  loose  way 
giving  an  opinion,  but  dealing  judicially  with  that  upon 
which  it  was  his  duty  to  decide  "  (r). 

So,  again,  where  (s)  a  judge,  instead  of  exercising  his 
discretion  in  appointing  a  liquidator,  directed  he  should 
be  appointed  on  the  nomination  of  a  third  party  without 
approving  of  the  nomination  first,  the  Court  of  Appeal 
held  such  a  delegation  of  authority  was  bad. 

Merely  subsidiary  acts,  which  involve  no  discretion, 
may  be  delegated.  So,  where  a  principal  gave  a  power 
of  attorney  to  his  agents  to  draw  bills  in  his  name,  it 
was  held  that  where  the  agents  might  themselves  have 
drawn  the  bills  they  could  authorize  their  clerks  to  draw 
them,  the  act  of  drawing  being  merely  ministerial  (t). 
It  has  been  held  that  the  signing  of  a  bought-and-sold 
note  by  a  broker's  clerk  is  not  a  sufficient  signing  by  an 
agent  within  the  Statute  of  Frauds,  the  broker  having  no 
authority  to  delegate  such  a  duty  to  his  clerk  (u). 

Where  no  personal  skill  or  discretion  is  requisite,  an 
agent  can  delegate  his  authority.  Mr.  Justice  Willes 
says  (.r) :  "  If  a  person  is  appointed  to  some  function,  or 
selected  for  some  employment  to  which  peculiar  personal 
skill  is  essential — as  a  painter  engaged  to  paint  a  portrait 
— he  cannot  hand  it  over  to  someone  else  to  perform ;  but 
when  the  thing  to  be  done  is  one  which  any  reasonably 
competent  person  can  do  equally  well,  or  when  any  dis- 
cretion to  be  exercised  is  in  respect  of  a  merely  ministerial 
act,  a  deputy  may  be  appointed";  and  held  the  acts  to  be 
done  by  a  sexton  fell  within  the  latter  class. 

The  steward  of  a  manor  may  appoint  a  deputy  to  act 


(/)  See  also  Mr.  Justice  Shee's 
judgment  in  Ellison  v.  Bray  (1864), 
9  L.  T.  730. 

(s)  Re  Great  Southern  Jfysore  Co. 
(1883),  48  L.  T.  11. 

{t)  Ex  parte  Sutton  (1788),  2  Cox, 


Authority  to 
do  subsidiary 
acts  may  be 
delegated. 


Where  no 
discretion  or 
skill  required 
an  agent  may 
delegate 
authority. 


Steward  of 
manor  may 
delegate. 


84. 

(u)  HauhrsonwBarnewcll  (1827), 
1  Y.  &  J.  387. 

(.*•)  St.  JIaryarefs  Burial  Board 
v.  Thompson  (1871),  L.  R.  G  C.  P. 
457. 
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Where  from 
the  nature  of 
business  it  is 
necessary  that 
the  authority 
should  be 
delegated,  the 
agent  may 
delegate  it. 


Where  against 
public  policy 
authority 
cannot  be 
delegated. 


as  steward,  and  the  deputy  ma}-  do  all  that  the  steward 
himself  could  have  done  (y). 

Lord  Fitzgerald  said  (z)  :  "I  accept  it,  then,  as  settled 
law  that  although  a  trustee  cannot  delegate  to  others  the 
confidence  reposed  in  himself,  nevertheless  he  may  in  the 
administration  of  a  trust  fund  avail  himself  of  the  agency 
of  third  parties,  such  as  hankers  and  others,  if  he  does  so 
from  a  moral  necessity,  or  in  the  regular  course  of  busi- 
ness. If  a  loss  to  the  trust  fund  should  he  occasioned 
thereby,  the  trustee  will  be  exonerated,  unless  negligence 
or  default  of  his  led  to  the  result." 

It  will  be  seen  from  the  foregoing  that  an  agent  can 
only  delegate  his  powers  when  the  custom  of  business 
requires  it ;  and  the  authority  does  not  require  for  its 
exercise  any  personal  confidence  or  skill  to  be  reposed 
in  the  agent.  Hence  it  has  been  held  that  the  directors 
of  a  company  cannot  delegate  their  powers  of  allotting 
shares  to  any  of  their  number  (a). 

Parliament,  in  granting  railway  companies  statutory 
powers,  at  the  same  time  imposed  personal  duties.  It  has 
been  held  therefore  that  these  powers  cannot  be  delegated. 
So  the  Court  refused  to  enforce  an  agreement  between 
two  railway  companies  which  it  held  was  a  practical 
delegation  by  one  of  them  of  all  the  powers  that  Parlia- 
ment had  given  it(b).  A7ice-Chancellor  Turner  said: 
"  I  think  there  lies  at  the  root  of  this  case  a  question  of 
public  policy  which  precludes  the  interference  of  the  Court. 
It  is  impossible  to  read  the  agreement  between  the  plain- 
tiffs and  the  East  Anglian  Railway  Company  without 
being  satisfied  that  it  amounts  to  an  entire  delegation  to 
the  plaintiffs  of  all  the  powers  conferred  by  Parliament 
upon  the  East  Anglian  Eail  way  Company.     All  the  stock 


(y)  Parker  v.  Kett  (1701),  1  Ld.  Howard's   ease   (1866),    1    Ch.    Ap. 

Raymond,  658.  561. 

Speight    v.    Gaunt    (1883),   9  (b)  G.  N.  By.  \.  Eastern  Counties 

Ap.  Cas.  1.  at  p.  29.  By.  (1851),  21  L.  J.  837. 
In  re  the  Leeds  Banking  Co., 
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of  that  company  is  to  be  taken  by  the  plaintiffs  without 
any  obligation  to  restore  it ;  the  plaintiffs  are  to  manage 
and  regulate  the  railways  of  the  East  Anglian  Eailway 
Company  for  the  purposes  of  the  agreement ;  and  although 
in  form  it  is  declared  that  the  instrument  shall  not 
operate  as  a  lease  or  an  agreement,  it  amounts  in  sub- 
stance to  either  one  or  the  other.  It  is  framed  in  total 
disregard  of  the  obligations  and  duties  which  attach  to 
companies,  and  is  an  attempt  to  carry  into  effect  without 
the  intervention  of  Parliament  what  cannot  be  lawfully 
done  except  by  Parliament  in  the  exercise  of  its  discretion 
with  reference  to  the  interests  of  the  public." 

Lord   Justice   Thesiger,    in    giving   judgment   in   De  Whenprin- 
Bussche  v.  Alt  (c),  seemed  to  think  that  whenever  there  Sub-agent. 
is  authority  to  delegate  the  subject-matter  of  the  agency, 
there  was  authority  not  only  to  create  privity  of  contract 
between  the  principal  and  sub-agent,  but  that  privity  of 
contract  was  brought  about  between  the  priri  cipal  and  the 
sub-agent  by  the  mere  act  of  delegating  the  subject-matter 
of  the  agency,  for  he  continues  in  the  same  case  (d)  as 
follows :  '"'And  that  when  such  authority  (to  delegate)  exists 
and  is  duly  exercised,  privity  of  contract  arises  between 
the  principal  and  the  substitute,  and  the  latter  becomes 
responsible  to  the  former  for  the  due  discharge  of  the 
duties  which  his  employment  casts  upon  him  as  if  he 
had  been  appointed  agent  by  the  principal  himself."    The 
cases,  however,  seem  to  go  to  show  that  in  each  case  it  is 
a  question  of  fact  whether  the  agent  had  authority  to 
create  privity  of  contract,  and  whether,  if  he  had  such 
authority  or  not,  he  in  fact  intended  to  contract  on  behalf 
of  the  principal  (e).     Where  the  agent  had  no  authority 
to  create  privity  of  contract,  but  did  in  fact  contract  as 
agent,  then  privity  of  contract  would  arise  on  the  principal's 

(c)  (1878),8Ch.  Div.286,atp.310.  1  Ves.  Jim.  292;  Sims  v.  Brittain 

{a)  DeBmschey.  Alt  (1878),  8C.  (1832  ,    1    B.  &  Ad.  375;  Sims  v. 

D.  286,  at  p.  310.  Bond  (1833),  5  13.  &  Ad.  393  ;  Mason 

(r)  Cartwright  v.  Sateley  (1791),  v.  Clifton  (1863),  3  F.  &  F.  890. 
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ratifying  the  act,  but  not  unless  he  did  so.  When 
the  agent  is  a  master,  and  is  giving  directions  to  his 
servants,  or  they  are  acting  as  such,  it  is  of  course 
clear  that  there  can  be  no  privity  of  contract  between 
the  principal  and  the  agent's  servants  (,/'). 

If  the  principal  refuses  to  allow  the  agent  to  delegate  his 
authority  the  latter  remains  solely  liable  to  the  principal, 
and  no  privity  of  contract  arises  between  the  principal 
and  the  sub-agent.  Thus,  in  Meyerstein  v.  The  Eastern 
Agency  Co.  (//),  the  defendants,  the  agents,  contended 
that  they  were  not  liable  for  the  price  of  certain  goods 
which  had  been  consigned  to  them  for  the  purpose  of 
getting  them  sold  by  a  sub-agent  in  China,  and  insisted 
that  the  sub-agent  in  China  was  alone  liable.  It  appeared 
that  the  principals  refused  from  the  very  beginning  to 
look  to  the  sub-agent,  and  said  they  would  hold  the 
defendant  company  alone  responsible.  Baron  Huddle- 
ston,  under  these  circumstances,  held  that  there  was  no 
privity  of  contract,  and  that  being  so,  "  it  was  clearly 
established  that  where  there  was  no  privity  of  contract 
between  the  principal  and  the  sub-agent,  or  substituted 
agent,  that  the  intermediate  was  liable  to  the  principal 
for  the  sub-agent."  And  it  follows  from  the  above  that 
under  such  circumstances  the  act  of  the  sub-agent,  what- 
ever it  may  be,  whether  it  is  a  tort  (/<)  or  a  receipt  of 
money  (/■),  has  no  legal  effect  whatever  so  far  as  the  prin- 
cipal is  concerned. 

Where  there  is  a  foreign  principal,  by  the  custom  of 
merchants  the  agent  pledges  his  own  credit  and  not  that 
of  his  principal.  But  an  agent  may  so  contract  as  not  to 
make  himself  liable.  See  the  cases  collected  on  signing 
as  agent,  at  pp.  429  and  436.     In  the  absence  of  evidence 


(/")  Stephens  v.  Badcock  (1832),  3 
13.  &Ad.  354. 

(ff)   (1384),  1  Times,  595. 

(/<)  Givilliamx.  Twist  (189-1),  11 


Times,  415. 

(i)  Dunlop  v.DeMurrietta  (1886), 
3  Times,  1GG. 
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to  the  contrary,  an  English  agent  who  has  a  foreign 
principal,  contracts  here  on  his  own  credit,  and  cannot 
pledge  that  of  his  foreign  principal,  though  such  principal 
may  be  known  (A;).  The  person  dealing  with  the  agent 
thus  obtains  some  get-at-able  person  whom  he  can  make 
responsible.  The  result  is  that  prima  facie  there  is  no 
privity  of  contract  between  the  foreign  principal  and  the 
persons  employed  by  the  agent,  and  he  can  neither  sue 
nor  be  sued  by  them  on  the  contract.  In  the  ElMnger 
Actien-Geselschqft  v.  Claye(l),  the  foreign  principal  per- 
sonally gave  the  order  to  the  person  employed  by  the 
agent  in  the  agent's  office.  Although  this  was  so,  he 
was  held  to  have  no  right  of  action  on  the  contract. 
(The  third  party  there  signed  the  memorandum  of  the 
contract  in  the  agent's  book.)  So,  on  the  same  principle, 
in  Button  v.  Bullock,  an  English  third  party  was  held 
not  entitled  to  sue  the  foreign  principals  for  goods  sup- 
plied through  an  English  agent,  although  the  goods  had 
been  purchased  for  exportation  on  joint  account  of  the 
principal  and  agent  (/»)• 

Neither  of  these  cases  were  cases  of  contracts  where 
the  question  of  privity  between  a  principal  and  his  sub- 
agents  arose,  for  they  were  cases  between  principal  and 
third  party  ;  but  the  same  rule  seems  to  apply  to  the 
employment  of  sub-agent  as  applies  to  making  contracts 
of  sale  with  third  parties.  In  the  New  Zealand  Land  Co. 
v.  Watson  {n),  an  Australian  principal  employed  an 
agent  in  Scotland  as  a  del  credere  agent  to  dispose  of 
cargoes  of  wheat,  and  the  Scotch  agent  employed  a 
broker  in  London.  The  Judge  asked  the  jury  whether 
the  Australian  principal  had  through  his  agent  em- 
ployed the  London  broker,  and  whether  the  London 
broker   had    accepted    such     employment.      The    jury 

(k)  Armstrong  v.  Stokes  (1872),  L.  -    Sutton  v.  Bullock  (1873),  L. 

It.  7  Q.  B.  598.  It.  8  Q.  B.  331. 

(0  (1873),  L.  It.  8  Q.  B.  313.  (h)  (1881),  7  Q.  B.  D.  374. 
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found  as  a  fact  that  there  was  no  such  employment,  and 
accordingly  the  Court  of  Appeal  held  there  was  no  right 
of  action  on  contract  between  the  two.  In  Kaltenbach  v. 
Lewis  (o),  which  did  not  come  before  a  jury  at  all, 
Lord  Bramwell  {p)  held,  in  nearly  precisely  similar  facts 
to  those  in  New  Zealand  Land  Co.  v.  Watson  so  far 
as  this  point  is  concerned  (the  principal  was  a  Singapore 
merchant,  and  the  produce  was  sold  by  a  sub-agent  in 
London),  that  the  agent  Meyer  had  authority  to  establish 
the  relation  of  principal  and  agent  between  the  Singapore 
merchant  and  the  sub-agent.  In  Mildred  v.  Maspons  (pp) 
there  was  no  English  agent,  but  only  an  English  sub- 
agent,  who  was  employed  by  a  foreign  agent  to  effect  an 
insurance.  The  jury  having  found  that  the  insurances 
were  effected  by  the  English  sub-agent  "  on  behalf  of 
all  persons  whom  it  might  concern,"  and  that  the  sub- 
agent  received  the  insurance  monies  on  behalf  of  the 
agent  and  the  person  interested  (the  principal),  the  House 
of  Lords  held  there  was  privity  of  contract  between  the 
English  sub-agent  and  the  foreign  principal. 

There  are  a  number  of  cases  which  go  to  show  there 
is  no  privity  of  contract  between  a  client  and  his  solici- 
tor's London  agent  (q),  but  under  the  summary  juris- 
diction of  the  court  a  town  agent  who  receives  the 
client's  money  will  be  obliged  to  hand  it  to  the  client, 
and  be  prevented  setting  off  a  debt  due  by  the  solicitor 
to  him  personally  (r).  Where  there  is  no  privity  of 
contract  between  the  principal  and  the  person  employed 
by  the  agent,  the  principal  has  no  right  of  action  against 
the  sub-agent  for  any  negligence  in  carrying  out  such 
employment.     The  principle  on  which   liability   arises 


(o)  (1885),  10  Ap.  Cas.  G17. 

(p)  At  p.  636. 

\pp)  Mildred  v.  Maspons  (1883), 
s  Ap.  Cas.  885. 

v  Cobb  v.  Beeke  (1845),  6  Q.  E. 
930:  Bobbins  v.  Fennell  (1S47),  11 
Q.  B.  77. 


(r)  Hanley  v.  Cassan  (1847),  11 
Jur.  1088  ;  Ex  parte  Edwards  (1881), 
7  Q.  B.  D.  155.  In  Hannaford  v. 
Syms  (1898),  14  Times,  530,  Ex 
parte  Edwards  was  not  cited,  audit  is 
inconsistent  with  it. 


DELEGATION.  171 

for  torts  has  nothing  to  do  with  the  relationship  of 
principal  and  agent,  and  the  reader  is  referred  to  works 
on  torts  (s). 

"Where  the  agent  has  authority  to  delegate  and  has 
created  privity  of  contract,  he  will  not,  if  he  has  chosen 
the  sub-agent  with  proper  care,  be  liable  for  such  sub- 
agent's  negligence  (t). 

If,  however,  the  agent  has  either  contracted  as  principal  When  agent 
with  the  sub-agent  and  not  as  agent ;  or  if  he  had  Jesuits  of  the 
no  authority  to  create  privity  of  contract  between  the  sub-agent, 
principal  and  the  sub-agent,  then  it  would  appear  that 
the  agent  will  be  liable  for  the  default  of  the  sub-agent, 
though  it  was  clear  from  the  nature  of  the  agency  that  it 
was  necessary  to  delegate  the  performance  of  some  part  of 
the  subject-matter  of  the  agency.  Thus,  in  Mackersy  v. 
Ramsays  (u)  it  was  held  that  it  did  not  necessarily  follow 
because  the  principal  knew  that  the  agent  would  have  to 
employ  a  sub-agent,  that  the  agent  had  authority  to 
establish  privity  of  contract  and  so  escape  personal 
liability.  In  that  case  the  principal  sued  his  agents  (who 
were  bankers  in  Scotland,  and  employed  to  collect  money 
due  on  an  Indian  bill)  for  the  amount  of  the  bill.  It 
appeared  that  the  persons  employed  by  the  defendants 
failed  after  collecting  the  money,  but  before  they  had 
handed  it  over  to  the  defendants.  The  agents  set  up 
that  they  were  not  liable,  as  they  had  not  themselves 
received  the  money,  and  that  the  persons  employed  by 
them  were  the  only  persons  liable.  The  agents  also 
pleaded  that  it  was  necessary  for  them  to  employ  sub-agents 
to  collect  the  money,  and  that  therefore  the  sub-agents 
were  alone  liable.  The  House  of  Lords,  however,  held 
the  agents  liable.     Lord  Campbell  said  :  "  The  general 

(s)  Inter  alia,  consult  Saunders  on  (1883),9  Ap.  Cas.  1 ;  Ecosst        N    am- 

Xegligence.   2nd  ed.,  by  E.    Black-  ship  Co.  v.  Lloyd,  Sou  §  Co.  (1890),  7 

wood   Wright,    p.     51.       See   also  Times,  77  ;    and  Story  on  Agency, 

Story  on  Agency,  sect.  201.  sect.  202. 

(*)  Compare    Speight    v.     Gaunt  (w)   (1343),  9  C.  &  F.  318. 
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rule  of  law  that  an  agent  is  liable  for  a  sub-agent 
employed  by  him  is  not  confined  to  cases  where  the 
principal  has  reason  to  suppose  that  the  act  may  be  done 
by  the  agent  himself  without  employing  a  sub-agent, 
but  extended  to  such  cases  where  the  principal  had  no 
authority  to  interfere  with  the  sub-agent  (x).  It  has  also 
been  held  that  though  an  agent  may  have  properly 
employed  a  sub-agent,  and  also  have  properly  selected 
him,  such  agent  is  liable  for  the  sub-agent's  acts  if  the 
agent  unnecessarily  (i.e.,  before  it  has  become  necessary) 
entrusts  the  sub-agent  with  the  possession  of  money, 
Thus,  the  manager  of  an  estate  who  had  paid  a  solicitor 
money  to  pay  into  court  a  month  before  an  order  for 
payment  in  had  been  obtained  was  held  liable  for  the 
money,  the  solicitor  having  misappropriated  it  (y). 

(.r)  At  p.  845,  and  see  also  Swire  tion  of  Cases;  Schmalingv.  Thomlin- 

v.  Francis  (1877),  3  Ap.  Cas.   106;  son  (1815),  6  Taunt.  147. 
Macdonald    v.    Macdonald     (1781),  (y)  In  re  Mitchell  (1884),  54  L.  J. 

Hume's  Collection  of  Cases;  Mc  Vickar  Ch.  o42. 
v.  Macgregor  (1781),  Hume's  Collec- 
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agent's  duties  and  disqualifications. 

Story  considers  the  duties  and  obligations  of  an  agent 
and  his  principal  under  three  heads — the  proper  mode  of 
executing  the  authority  ;  the  degree  of  diligence  required 
of  an  agent ;  the  incidental  acts  required  of  him  by  law  : 
or  in  other  words,  what  duties  and  disqualifications 
arise  from  accepting  the  position  of  agent.  First,  as  to 
the  mode  of  executing  the  authority.  Under  this  heading 
the  first  point  which  would  have  naturally  to  be  discussed 
is  how  far  the  agent  must  execute  the  agency  personally  ; 
but  in  the  Chapter  on  "  Delegation  "  we  have  dealt  with 
the  limits  which  the  law  puts  upon  his  delegating  his 
duties  to  another,  and  discussed  the  cases  in  which  he  is 
bound  to  execute  the  agency  personally.  The  reader  is 
therefore  referred  to  that  chapter  for  any  points  thereon. 

The  next  question,  which  arises  in  considering  the  mode  How  agent 
in  which  the  agent  ought  to  execute  his  authority,  is  in  !Uth  third  ' 
what  form  he  should  contract  with  a  third  party.     For  Pait.v- 
agency  being  constituted  generally  to  bring  the  principal 
in  contractual  relations  with  third  parties,  a  contract  has 
usually  to  be  entered  into  by  the  agent  with  such  third 
parties. 

As  to  the  contract  the  agent  should  make.     The  agent  Agent's  duty 
ought  to  make  the  contract  as  a  rule  in  such  a  way  and  contract  on 
form  that  the  principal  can  sue  on  it  (a).    If  the  principal  which  prin- 

.  .  ,  cipal  can  sue. 

is,  however,  a  foreign  principal,  the  rule  is  the  other  way, 
and  the  presumption  is  that  the  agent  does  not  contract 

(n)  Guerreiro  v.  Peile  (1820),  3  B.  &  Aid.  616  ;  Neilson  v.  James  (1882), 
9  Q.  B.  D.  546. 
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with  the  third  party  in  such  a  way  as  to  pledge  the  credit 
of  his  principal  or  to  create  privity  of  contract,  though 
he  may  do  so  if  that  is  the  understanding  between  the 
parties  (&).      If  the  agent,  when  contracting  with  a  third 
party,  mixes  up  in  the  contract  property  belonging  to 
some  one  else, or  makes  a  contract  for  a  larger  amount  than 
the  principal  has  authorized  him  to  sell  or  buy,  as  the  case 
may  be,  then  the  contract  (not  being  the  one  authorized 
by  the  principal)  is  not  one  on  which  the  principal  can 
sue,  and  the  agent  has  not  exercised  his  authority  properly. 
For  example,  in  Guerreiro  v.  Peile  (c),  a  factor  having 
made  a  contract  which  exchanged  the  principal's  goods 
for  those  of  a  third  party,  was  held  to  have  badly  exercised 
the  authority  given  him  ;  because  it  was  his  duty  to  keep 
the  sale  wholly  unconnected  with  other  persons'  affairs. 
Again,  in Molletv.  Robinson  (d),  where  the  agent  had  con- 
tracted for  150  tons,  intending  to  allot  fifty  tons  to  his 
principal's  order,  the  authority  was  held  to  have  been  badly 
exercised,  and  the  same  principle  has  been  applied  to  the 
purchase  and  sale  of  shares  on  the  Stock  Exchange  (e). 
As  to  the  form       It  has  been  held  that  an  ordinary  agent  should  not 
f  *t6  COn"        se^  *n  ^s  own  name>  though  he  may  if  he  is  a  factor, 
but  his  duty  usually  is  to  act  in  principal's  name.    Chief 
Justice  Abbott  says  :  "The  distinction  between  a  broker 
and  a  factor  is  not  merely  nominal,   for  they  differ  in 
many  important  particulars.      A  factor  is  a   person  to 
whom    goods    are   consigned   for    sale   by   a   merchant 
residing  abroad,  or  at  a  distance  from  the  place  of  sale, 
and    he    usually    sells   in   his  own  name,    without  dis- 
closing that  of  his  principal :  the  latter,  therefore,  with 
full  knowledge  of  the  circumstances,  trusts  him  with  the 
actual  possession  of  the  goods,  and  gives  him  authority 

(//)    Armstrong  v.  Stokes   (1872),  Jl> %mblt  t  (1900),  2  Q.  B.   18.      Ex 

L.  R.  7  Q.  B.  598  ;  and  see  p.  436.  p.    Rogers,    Re  Rogers  (1880),    15 

{<■)    I'in  siijii-ii.  C.  D.  207,  seems  to  be  a  decision  to 

-      1  87  I),  L.  R.  7  II.  of  L.  802  ;  the  contrary,  but  the  reasoning  seems 

as  to   cotton  brokers,  see  Rostock  v.  unsatisfactory,  and  the  decision  not 

Jardine  (1860),  3  H.  &  C.  700.  necessary,  and  see  Levitt  v.  JI«ml>!,t 

e)  Beckhuson      and      Gibbs      v.  (1901),  2  K.  B.  53. 
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to  sell  in  his  own  name.  But  the  broker  is  in  a  different 
position  :  he  is  not  trusted  with  the  possession  of  goods, 
and  he  ought  not  to  sell  in  his  own  name.  The  principal 
has  a  right  to  expect  that  he  will  not  sell  in  his  own 
name  "  (/). 

At  common  law,  if  a  contract  is  by  deed  an  agent  must 
sign  it  in  his  principal's  name,  and  not  in  his  own,  or  it 
will  not  be  binding  on  the  principal,  as  a  contract  under 
seal  can  bind  none  but  those  who  sign  and  seal  it  (g), 
i.e.,  the  parties  executing  the  deed.  But  by  the  sect.  46 
of  the  Conveyancing  Act,  1881,  "  the  donee  of  a  power 
of  attorney  may,  if  he  thinks  fit,  execute  or  do  any 
assurance,  instrument  or  thing  in  and  with  his  own 
name  and  signature  and  his  own  seal,  where  sealing  is 
required,  by  the  authority  of  the  donor  of  the  power  ;  and 
every  assurance,  instrument  and  thing  so  executed  and 
done  shall  be  as  effectual  in  law,  to  all  intents  as  if  it  had 
been  executed  or  done  by  the  donee  of  the  power  in  the 
name  and  with  the  signature  and  seal  of  the  donor 
thereof,"  and  this  section  is  retrospective.  It  is  better 
that  the  agent  should,  however,  state  in  the  deed  that  he 
executes  as  attorney  and  on  behalf  of  his  principal. 

If  an  agent  signs  a  contract,  and  there  is  nothing  to 
show  that  he  is  not  liable,  he  does  not  cease  to  be  liable 
because  the  company  for  which  he  acts  seals  the  contract. 
Thus,  where  agents  signed  a  promissory  note  and  after- 
wards it  was  sealed  by  the  company,  they  were  held 
personally  liable.  It  was  argued  that  because  the  seal 
was  that  of  the  principal  that  the  act  was  that  of  the 
principal,  and  that  therefore  the  agents  were  not  liable. 
There  being  nothing  beyond  the  seal  to  show  that  the 
company  was  interested,  the  Court  held  that  the 
directors  were  personally  liable  (//). 


(/)  Baring  v.  Corrie  (1818),  2  B. 
&  Aid.  137,  at  p.  143. 

{(/)  Beckham  v.  Brake  (1841),  9  M. 
&  W.  79,  at  p.  95 :  Combe  s  case 
(1614),  9  Co.  Eep.  77 ;  Frontin  v. 


If  contract 
under  seal, 
ought  to 

execute  it  in 

principal's 

name. 


Small  (1726),  2  La.  Raymond,  1419  : 
but  see  sect.  46  of  Conveyancing 
Act,  1881  (44  &  4o  Vict.  c.  41). 

(A)    Button     v.     Marsh     (1871), 
L.   R.   6  Q.  B.    361. 


Promissory 

note  ambigu- 
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Unless  an  agent  wishes  to  make  himself  personally 
liable  he  should  sign  a  bill  in  the  name  of  his  principal,  or 
show  on  the  face  of  it  that  he  signs  only  on  behalf  of  his 
principal  (hh) .  In  the  case  of  bills  of  exchange,  each  person 
who  receives  a  bill  is  making  a  contract  with  the  parties 
upon  the  face  of  it,  and  with  no  other  party  whatsoever. 
For  the  case  of  bills  of  exchange  stands  upon  the  law  mer- 
chant, and  so  do  promissory  notes,  as  they  are  placed  on 
that  footing  by  a  statute  of  Queen  Anne.  In  neither  of 
these  can  any  but  the  parties  named  in  the  instrument  by 
their  name  or  firm  be  made  liable  to  an  action  (/).  But 
it  was  held  in  Lindus  v.  Bradwell  that  if  the  principal 
authorized  another  to  accept  a  bill  for  him  in  that  other 
person's  name,  that  will  bind  him,  though  his  own  name 
does  not  appear  (k)  ;  there  a  husband  authorized  his  wife 
to  endorse  a  bill  of  exchange  in  her  name,  and  he  was 
accordingly  held  liable. 

When  the  contract  made  by  the  agent  is  by  parol, 
i.e.,  otherwise  than  by  deed,  the  principal  is  bound, 
even  if  he  is  not  mentioned.  Lord  Abinger  said : 
"  There  is  no  question  that  a  contract  in  writing  by 
an  agent,  signed  by  himself,  will  bind  his  principal 
when  the  other  contracting  party  discovers  the  principal, 
although  the  contract  was  made  without  his  knowing 
who  the  principal  is  ;  as,  for  instance,  in  the  case  of 
a  bill  of  lading  signed  by  the  master,  where  the  action  is 
brought  against  the  owners.  It  is  also  the  case  of  every 
charterparty  which  is  signed  by  the  owner  (sic :  master?), 
where  the  owner  is  rendered  liable  by  the  acts  of  the 
master,  because  the  master  is  his  agent.  So  it  is  in 
a  vast  variety  of  other  cases  which  frequently  occur, 
all   establishing   one   principle,   that  the  parties   really 


(hh)  Lindus  v.  Melrose  (1858),  3 
H.  &  N.  177. 

(0  Beckham  v.  Drake  (1841),  9M. 
&  W.  79,  a1  p.  '••(;;  Fox  v.  Frith 
(1842),  10  M.  &  W.  131  ;  Emly  v. 


Lye  (1817),  15  East,  7. 

(/«•)  Lindus  v.  Bradwell  (1848),  5 
('.  B.  583;  see  also  Edmunds  v. 
Bushell  (1865),  L.  11.  1  U.  B.  97. 
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contracting  are  the  parties  to  sue  in  a  court  of  justice, 
although  the  contract  be  in  the  name  of  another.  I  say 
the  parties  really  contracting,  because  it  is  possible  that 
an  agent  meaning  to  contract  in  his  own  name  is  the 
party  to  sue  "  (/). 

It  must  be  always  borne   in  mind  that  there    is  no  No  difference 
difference,  except  when  a  difference  is  made  by  statute —  kwbetween 
there  is  no  difference  at  common  law  between  a  contract  verbal  con- 
by  word  of  mouth  and  a  contract  in  writing  not  under  1Vritten  con- 
seal  (w).     It  is    the    well-established    rule    of   law  that  tract  not 

.  .  under  seal. 

where  a  contract  not  under  seal  is  made  with  an  agent 
in  his  own  name  for  an  undisclosed  principal,  either  the 
agent  or  the  principal  may  sue  upon  it  ;  the  defendant, 
in  the  latter  case,  being  entitled  to  be  placed  in  the  same 
situation  at  the  time  of  the  disclosure  of  the  real  principal 
as  if  the  agent  had  been  the  contracting  party  (//). 

The  same  principle  applies  to  charterparties  where, 
as  in  every  other  contract,  if  the  agent  chooses  to  make 
himself  a  contracting  party,  the  other  contracting  party 
may  either  sue  the  agent  who  has  himself  contracted, 
though  on  behalf  of  another,  or  he  may  sue  the  principal 
who  has  contracted  through  his  agent,  and  this,  whether 
the  principal  was  known  at  the  time  or  not,  or  whether 
it  was  or  was  not  known  that  there  was  a  principal  (o). 

As  to  liability  of  an  agent  signing  "as  agent,"  see  p.  437. 

An  agent  ought  to  adhere  to  the  terms  of  the  authority.   Duty  of  agent 
If  he  travels  outside  the  authority  (apart  from  any  ques-  ^  observe 
tion  of  estoppel),  the  assumed  exercise  of  authority  may  authority- 
be  absolutely  bad,  or  may  be  only  bad  as  to  the  part 
which  is  outside  the   authority.     Thus,  if  he  is  given 
power  to  receive  payment  of  a  bill,  he  cannot  receive 
payment  clogged  with  a  condition  without  the  assent 

(l)  Beckham  v.  Brake  (1841),  9  M.  v.  Bond  (1833),  5  B.  &  Ad.  389,  at 

&  W.  79,  at  p.  92.  p.  393. 

(in)  Per  Willes,  J.,  iu   Colder  v.  '    (o)    Per    Blackburn,   J.,    Ghrist- 

Dobell  (1871),  6  L.  R.  C.  P.  486.  offerson  v.  Hansen  (1872),  L.  R.  7 

(n)  See  L.  C.  J.  Denman  in  Sims  Q.  P.  509. 

W.  N 
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of  the  principal,  nor  cancel  the  bill  as  paid  ( p).  Whether 
the  exercise  of  authority  is  altogether  bad,  or  bad  only 
as  to  part,  depends  on  whether  the  contract  made  by  the 
agent  is  in  its  nature  entire  and  indivisible,  or  severable. 
Thus,  it  was  held  that  the  exercise  of  the  authority  was 
altogether  bad  in  Babies  v.  Ewing  {q),  where  a  broker  to 
an  underwriter,  who  had  been  told  not  to  underwrite  any 
loss  beyond  100/.,  underwrote  one  for  150/.  As  to  the 
effect  of  the  exercise  of  a  power  outside  the  authority 
in  Chancery,  see  Farwell  on  Powers,  and  Roe  v. 
Prideaux  (r),  and  Alexander  v.  Alexander  (s). 

As  the  agent's  duty  is  to  obey  the  instructions  of  his 
principal,  if  he  disobeys  the  terms  of  his  authority  he  will 
be  responsible  for  any  loss  that  occurs,  and  will  be  so  liable 
whether  he  has  taken  reasonable  care  or  not.  Thus,  if  he 
undertook  to  warehouse  goods  in  one  place  and  warehoused 
in  another,  he  was  held  liable  for  their  loss  by  fire  (t) . 
The  agent  will  not  be  allowed  to  set  up  that  there  was 
no  natural  connection  between  the  breach  of  duty  and 
the  loss,  for  no  wrongdoer  can  be  allowed  to  apportion 
or  qualify  his  own  wrong,  and  cannot  set  up  as  an  answer 
the  bare  possibility  of  a  loss  if  his  wrongful  act  had 
never  been  done  (»)•  It  might  be  otherwise  if  he  could 
show  that  the  loss  would  have  happened  in  any  case  (x). 

If  the  agent  substantially  obeys  the  instructions, 
though  technically  he  disobeys  them,  and  he  is  acting 
for  his  principal's  best  interests,  the  Court  will  enforce 
the  contract  (y). 

Thus,  if  when  he  is  directed  to  buy  100  bales  of  cotton, 
and  owing  to  the  difficulty  of  procuring  them  he  only 


(p)  Bank  of  Scotland  v.  Dominion 
Bank  (1891),  lAp.  Cas.  592. 

(q)  (I860),   1  L.  li.  Ex.   320;  4 
Hurl.  &  O.  oil. 

(>■*   (1808),  10  East,  158. 

(s)   (1755),    2    Yes.    p.    640,    at 
p.  644. 
'    {t)  Lilly  v.  Doubhday  (1881),  7 


Q.  B.  D.  510.  See  also  Caffray  v. 
Darby  (1801),  6  Ves.  488,  at  p.  495. 

(u)  Lilly  v.  Doubhday,  ubi  supra. 

(.r)  Davis  v.  Garratt  (1830),  0 
716. 

(y)  Comical  v.  Wilson  (1750),  1 
Ves.  510. 
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gets  eighty-four,  it  was  held  that  the  principal's  orders 
were  substantially  complied  with,  and  he  could  not 
refuse  to  pay  for  the  bales  (z).  So  on  the  Stock  Exchange, 
if  a  broker  is  instructed  to  buy  a  certain  number  of 
shares  he  fulfils  his  duty  if  he  buys  a  number  of  small 
lots  which  together  amount  to  the  number  required  (zz). 
Mr.  Justice  Blackburn,  in  Ireland  v.  Livingston  (a) ,  says 
"  the  agent  must  take  care  in  executing  the  order  that  the 
aggregate  of  the  sums  which  his  principal  will  have  to  pay 
does  not  exceed  the  limit  prescribed  by  the  order ;  if  it 
does,  the  principal  is  not  bound  to  take  the  goods.  If  by 
due  exertions  he  can  execute  the  order  within  those  limits, 
he  is  bound  to  do  so  as  cheaply  as  he  can,  and  to  give  his 
principal  the  benefit  of  the  cheapness."  Of  course,  if  the 
principal  gives  ambiguous  instructions,  he  cannot  com- 
plain if  he  suffers  loss  through  the  agent's  placing  on  them 
an  interpretation  which  he  did  not  mean  them  to  bear,  if 
the  instructions  are  capable  of  bearing  the  interpretation 
the  agent  put  upon  them,  and  he  did  so  honestly  (6). 

The  agent  ought,  in  the  absence  of  instructions  to  the   in  absence  of 
contrary,  to  conform  to  the  ordinary  usages  of  trade  (c) ,    fo^ctioiis 
and  if  he  does  so  and  acts  bond  fide  and  with  ordinary   according  to 
diligence  he  will  not  be  responsible  for  any  loss  which   llsage  ot  trade' 
happens,    provided   that    such   usages    have   the   effect 
of  giving  the  principal  a  valid  contract  which  he  can 
enforce.    Thus,  if  the  usages  give  the  go-by  to  an  Act  of 
Parliament,  and  the  effect  of  adhering  to  them  would  be 
to  give  the  principal  no  valid  contract,  as  the  custom 
on  the  Stock  Exchange  of  ignoring  Leeman's  Act,  the 
agent  has  no  right  to  conform  to  them  (d). 

If  an  agent  cannot  make  the  contract,  or  get  the  goods 


(z)  Johnston  v.  Kershaw  (18G7), 
L.  R.  2  Ex.  p.  82. 

(zz)  Lev'dt  v.  Hamblet  (1901),  2 
K.  B.  53,  pp.  68  &  71. 

(«)  (1872),  L.  Ii.  5  II.  of  L.  395, 
at  p.  408. 


(b)  Ireland  v.  Livingston,  ubi  supra. 

(c)  Russell  v.  Sankey  (1794),  6 
Term  11.  12  ;  Combi  r  v.  Anderson 
(1808),  1  Camp.  523. 

(d)  Neilson  v.  James  (1882),  L.  R. 
9  Q.  B.  D.  546, 

N    2 
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the  principal  has  commissioned  him  to  buy,  it  is  his  duty 
to  inform  him  as  soon  as  possible  (<?).  Thus,  where 
agents  were  commissioned  to  buy  opium  in  India  of 
a  particular  quality,  and  it  could  not  be  procured,  it 
was  held  to  be  their  duty  to  inform  the  principal,  and 
that  they  were  liable  for  any  damage  resulting  to  him 
from  their  not  having  done  so. 

A  del  credere  agent,  like  any  other  agent,  is  to  sell 
according  to  the  instructions  of  his  principal,  and  to 
make  such  contracts  as  he  is  authorized  to  make  for  his 
principal,  and  he  is  distinguished  from  other  agents  simply 
in  this,  that  he  guarantees  that  those  persons  to  whom 
he  sells  shall  perform  the  contracts  which  he  makes  with 
them  ;  and  therefore  if  he  sells  at  the  price  at  which 
he  is  authorized  by  the  principal  to  sell,  and  upon  the 
credit  which  he  is  authorized  by  his  principal  to  give, 
and  the  customer  pays  him  according  to  his  contract, 
no  doubt  he  is  bound,  like  any  other  agent,  as  soon  as  he 
receives  the  money,  to  hand  it  over  to  the  principal  (/). 

Such  a  contract  does  not  otherwise  affect  the  principal's 
rights  and  duties.  And  the  agent  is  not  thereby  relieved 
from  any  of  the  obligations  of  an  ordinary  agent  as  to 
receiving  payments  on  account  of  his  principal.  There- 
fore, when  the  agent  has  no  authority  to  receive  payment 
except  in  money,  a  settlement  in  account  with  him  by 
writing  off  a  debt  due  by  him  to  the  third  party  is  not 
valid  against  the  principal  (17). 

The  immediate  object  of  a  del  credere  agreement  is 
to  guarantee  the  agent's  own  skill  in  effecting  sales  to 
solvent  customers,  and  it  is,  therefore,  not  an  agreement 
to  answer  for  the  debt  of  another  within  sect.  4  of  the 
Statute  of  Frauds,  and  need  therefore  not  be  in  writing  (/<). 


(r)  Cassaboglou  v.  Gibb  (1883), 
11  Q.B.  1).  797,atp.802;  Callander 
v.  Oelrichs  (1838),  5  Bing.N.  C.  58. 

(/)  Per  Mellish,  L.J.,  Ex  parte 
White,  Re  Nevill  (1871),  6  Ch.  397. 

(ff)  Catterall    v.     Kindle    (I860), 


L.  P.  1  C.  P.  191. 

(//)  Couturier  v.  Eastie  (1852),  8 
Ex.  40 ;  Fleet  v.  Murton  (1871), 
L.  P.  7  Q.  P.  126;  Sutton  v.  Grey 
(1894),  1  Q.  B.  285. 
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An  agent,  like  every  other  person  who  has  undertaken  When  agent 
to  do  something  for  another,  is  bound  to  use  reasonable  j°<!lrcise0 
skill  and  diligence  from  the  mere  fact  of  having  under-  reasonable 
taken   the   agency  (i).      When   the   agency  is   assumed 
gratuitously,  the  agent  is  not  expected  to  take  the  same 
degree  of  care  as  when  he  is  paid  (k). 

A  gratuitous  agent  is  not  liable  in  the  same  way  as  Generally 
a  skilled  person ;  he  is  only  liable  if  he  acts  with  want  |Lnt  only 
of  good  faith,  and  if  he  acts  in  such  a  way  as  would  liaWe  fo1  ba<1 
be  careless  in  a  person  in  his  position  (7). 

But  acting  in  good  faith  will  not  protect  a  gratuitous  Liable  for 

•n    t        t  ^  p    n  •       •       1  conversion  of 

agent  it  he  hands  over  property  of  the  principal  to  a  principal's 
third  party  without  authority,  for  then  he  will  become  property. 
liable  for  conversion  (m). 

If  the  principal  has  not  undertaken  to  pay  the  agent  Gratuitous 
he  cannot  bring  an  action  against  him  for  not  doing  liable  for  non- 
what  he  undertook  to  do.  Common  carriers  and  porters  performance, 
are  in  a  different  position,  because  they  are  entitled 
by  law  to  recompense.  No  action  lies  for  the  non- 
performance of  work  where  there  is  no  consideration, 
unless  there  is  a  custom  or  legal  obligation  to  compel 
a  person  to  do  the  work,  in  which  case  there  is  a  corre- 
sponding liability  to  pay  for  it  without  any  express 
undertaking  to  pay.  But  an  action  lies  against  a  gra- 
tuitous agent  in  the  same  way  as  against  any  stranger 
for  misfeasance  or  performing  the  work  badly  (it).  But 
a  barrister,  whose  office  is  purely  honorary  and  gratuitous, 
cannot  be  sued  even  for  doing  work  badly.  Thus,  Lord 
Kenyon  held  he  could  not  be  held  liable  for  unskilfully 
and  negligently  settling  a  bill  (<>)  ;  nor  can  an  action  be 
brought  against  counsel  to  recover  a  1'ee  given  to  him  for 

(*)   Vogff  v.  Bernard,  1  Smith  L.  C.  (m)    Williams   v.    Shee   (1813),   3 

10th  ed.  p.  167.  Camp.  469. 

(/,■)  Giblin    v.    McMullen    (1868),  («)   Elsee  v.    Outward   (1793),    6 

L.  R.  2  T.  C.  317  ;  Moffatt  v.  Bate-  T.  R.  143. 
man  (1869),  L.  11.  3  P.  C.  115.  (o)  Fell  v.  Brown  (1795),  Teake, 

{/)   Shieh  v.  Blackburnc  (1789),  1  96  ;  Ferring  v.   Rebutter   (1837),   2 

H.  HI.  159.  M.  .V-  Rob.  429. 
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arguing  a  case  if  he  neglects  to  do  so  and  does  not  attend 
the  hearing  (p). 

Everv  agent  is  liable  for  exercising  the  particular  skill 
and  duties  of  his  particular  kind  of  agency. 

Chief  Justice  Tindal,  in  an  action  (q)  against  an  insur- 
ance broker  for  not  effecting  a  policy  with  a  deviation 
clause,  said  :  "  The  action  is  brought  for  want  of  reason- 
able and  proper  care,  skill,  and  judgment  shown  by  the 
defendant,  under  certain  circumstances,  in  the  exercise 
of  his  employment  as  a  policy  broker.  The  point,  there- 
fore, to  be  determined  is,  not  whether  the  defendant 
arrived  at  a  correct  conclusion  upon  reading  the  letter, 
but  whether  upon  the  occasion  in  question  he  did  or  did 
not  exercise  reasonable  and  proper  care,  skill,  and  judg- 
ment. This  is  a  question  of  fact,  the  decision  of  which 
appears  to  me  to  rest  upon  the  further  inquiry,  viz., 
whether  other  persons  exercising  the  same  profession  or 
calling,  and  being  men  of  experience  and  skill  therein, 
would  or  would  not  have  come  to  the  same  conclusion 
as  the  defendant — for  the  defendant  did  not  contract 
that  he  would  bring  to  the  performance  of  his  duty 
on  this  occasion  an  extraordinary  degree  of  skill,  but 
only  a  reasonable  and  ordinary  proportion  of  it." 

But  where  a  loss  occurs  to  a  principal,  not  through 
negligence  or  fraud,  but  which  might  have  been  avoided 
if  the  agent  had  done  the  work  in  a  different  way,  he  is 
not  liable,  provided  he  has  acted  to  the  best  of  his  judg- 
ment; as  where  an  agent  might  have  insured  a  cargo 
without  a  particular  average  clause,  and  so  prevented 
his  principal  suffering  any  loss,  but  had  been  given 
no  instructions  how  to  insure  (/•)• 

A  person  who  undertakes  to  do  some  work  for  reward 


(p)  Turner  v.  Philips  (17!),")), 
Peake,  122.  See  also  Mullan  v. 
M'Donaah,  Q.C.  (1860),  5  Ir.  Jur. 
N.  S.  101  ;  2  L.  T.  X.  S.  136. 

I,,)  Chapman  \.  Walton  (ls:;:i),  10 
Bing.  -')7  :  he  is  liable  if  be  does  not 


put  in  a  proper  deviation  clause: 
Mallough  v.  Barber  (1815),  4  Camp. 
1  .">().  See  also  Comber  v.  ^Imler.stiir 
(1808),  1  Camp.  •'>•_':;. 

(r)     Moore 
Cowp.  179. 


v.     Morgue     (1776), 
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must  exercise  the  care  of  a  skilled  person,  and  the 
absence  of  care  in  him  is  negligence  (s).  Thus,  if  a 
client  is  compelled  to  pay  off  an  incumbrance  owing 
to  his  solicitor's  negligence  in  examining  the  title,  the 
solicitor  will  be  liable  (*). 

A  broker  selling  goods,  for  instance,  must  use  ordinary  Skill  required 
care  and  diligence  to  get  a  good  price  for  them  ;  hence  of  broker- 
he  is  bound  to  make  some  estimate  of  the  price  for  his 
own  guidance  when  selling.  If  he  does  not  do  so,  and 
the  goods  are  sold  at  an  undervalue,  he  is  liable  (a). 
He  as  agent  of  the  seller  or  buyer  is  bound  honestly 
to  exercise  his  skill,  and  fairly  to  communicate  his 
opinion  on  the  purchase  to  those  who  for  that  purpose 
have  employed  him  (x) .  If  he  makes  a  contract  with 
a  third  party  for  sale  on  certain  terms,  if  he  delivers 
those  goods  in  breach  of  the  contract,  he  is  liable,  as,  for 
instance,  where  he  sells  goods  to  be  paid  for  on  delivery, 
and  he  delivers  them  without  payment  (y). 

But  if  the  agent  is  authorized  to  do  an  imprudent 
act,  he  is  not  responsible  for  the  consequences.  Thus, 
where  a  company  was  formed  to  acquire  a  business  which 
turned  out  to  be  heavily  involved,  the  directors  were 
held  not  liable  for  completing  the  purchase  after  they 
had  discovered  the  state  of  affairs  (z).  Lord  Hatherley 
said  :  "It  would  be  extremely  wrong  to  import  into 
the  consideration  of  the  case  of  a  person  acting  as  a 
mercantile  agent  in  the  purchase  of  a  business  concern 
those  principles  of  extreme  caution  which  might  dictate 
the  course  of  one  who  is  not  inclined  to  invest  his  property 
in  any  ventures  of  such  a  hazardous  character." 

(a)  Grill  v.  Gen.  Iron  Screw  Co,'.  (x)  See  Lord  Eldon's  judgment  in 

Co.    (1868),   L.    R.    3   C.  P.    476;  Ex  parte  Lyster,   In  the  matter  of 

(1866),  L.  R.  1  C.  P.  600,  at  p.  612.  Moline  (1816),  2  Rose,  349,  atp.  355. 

(/)    Whiteman  v. Hawkins  (Ih69),  (>/)  Brown  v.  Boorman  (1844),  11 

4  C.    P.  I).  13  ;    Hcnjne  v.    Rhodes  CI.  &  F.  1,  at  p.  37. 

(1846),  8  Q.  B.  34.  (z)  Overend,  Gurnetj  £  Co.  v.  Gibb 

{,,)   Solomon   v.   Barler  (1862),  2  (1872),  L.  R.  5  II.  of  L.  480. 
F.  &  F.  726. 
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Examples  of 
t-kill  required 
of  different 


agents. 


Insurance 

agents. 


An  ecclesiastical  valuer  ought  to  know  the  ordinary 
rules  as  to  dilapidations  (a),  and  a  patent  agent  the 
general  practice  as  to  obtaining  patents  (&).  As  to  the 
care  that  a  valuer  should  take  when  valuing  for  the  purpose 
of  lending  money  on  mortgage,  see  Cann  v.  Wilson  (c). 
And  an  agent  will  be  liable  in  damages  if  he  does  the 
work  of  his  agency  negligently ;  .thus,  if  a  house  agent 
does  not  use  reasonable  care  in  securing  a  solvent  tenant 
he  is  liable  {d),  and  so  is  a  broker  who  introduces  a 
notoriously  bad  customer  (e) .  A  public-house  agent  ought 
to  examine  the  takings,  and  is  liable  if  he  neglects  to  do 
so  (/).  So,  if  an  agent  neglects  to  examine  his  books  to 
see  if  his  clerks  pay  in  money  received,  he  is  liable  for 
such  neglect,  and  it  is  no  answer  that  the  principal  was 
negligent  in  examining  the  copybooks  sent  to  him (f). 

An  insurance  agent  ought  to  insure  within  reasonable 
time  (</),  and  if  he  cannot  succeed  in  insuring  inform  his 
principal  (//).  Again,  if  he  has  insured  and  has  the  policy 
in  his  own  possession,  he  ought  to  see  that  it  is  paid 
promptly,  and  if  he  does  not  exercise  proper  diligence, 
and  through  his  delay  the  insurance  money  is  lost  owing 
to  the  underwriters  becoming  bankrupt,  he  is  liable  (i)- 

If  he  neglects  to  insure  the  proper  risk,  as  when, 
instead  of  insuring  all  the  goods  from  Gibraltar  to 
Dublin,  he  only  insures  such  goods  as  were  put  on  board 
at  Gibraltar,  and  the  goods  shipped  before  Gibraltar 
was  reached  are  lost,  he  is  liable  for  gross  negligence  (k)  ; 
similarly,  if   he  neglects  to  put   in  a   usual  deviation 


(a)  Jenkins  v.  Belhmn  (IS.").")),  15 
C.  B.  168. 

(b)  Lee  v.  Walker  (1872),  L.  It.  7 
C.  P.  121. 

(<■)  (1888),  38  CD.  39. 
(d)   Keys    v.    Tindall    (1SG1),    1 
13.  &  S.  296. 

(c)  Ibid.  Per  Crompton,  at  p.  298. 
As  to  shipbrokers  see  Ecossaist  Steam 
Ship  Co.  v.  Lloyd(189Q)  7  Times,  76. 

(/)  Smith  v.  Barton  (1800),    15 


L.  T.  294. 

iff)  Becker  v.  Medd  (1897),  13 
Times,  313. 

[(/)  Turpi  a  v.  Bilton  (1843),  5 
M.  &  G.  455. 

(h)  <  ■aliunde-  v.  Oelrichs  (1839), 
5  Pin-.  N.  C.  58. 

U)  Bousfield  v.  Cressioell  (1810), 
2  ( lamp.  545. 

(k)  Park  v.  Hammond  (1816),  6 
Taunt.  49."). 
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clause,  or  to  disclose  all  the  facts,  so  that  the  insurance 
is  bad  {I) . 

It  is  now  settled  as  clear  law  that  there  are  three 
instances  in  which  an  agent  must  obey  an  order  to  insure. 
First,  where  a  merchant  abroad  has  ejects  in  the  hands 
of  his  correspondent  here,  he  has  a  right  to  expect  that 
he  will  obey  an  order  to  insure,  because  he  is  entitled  to 
call  his  money  out  of  the  other's  hands  when  and  in  what 
manner  he  pleases.  The  second  class  of  cases  is  where, 
although  the  merchant  abroad  lias  no  effects  in  the  hands 
of  his  correspondent,  yet  if  the  course  of  dealing  between 
them  has  been  such  that  the  one  has  been  used  to  send 
orders  of  insurance,  and  the  other  to  comply  with  them, 
the  former  has  the  right  to  expect  that  his  orders  for 
insurance  will  be  obeyed,  unless  the  latter  give  notice 
to  discontinue  that  course  of  dealing.  Thirdly,  if  the 
merchant  abroad  send  bills  of  lading  to  his  correspondent 
here,  he  may  engraft  on  them  an  order  to  insure  as  the 
implied  condition  on  which  the  bills  of  lading  shall  be 
accepted,  which  the  other  must  obey  if  he  accept  them, 
for  it  is  one  entire  transaction  (m). 

If  the  agent  does  not  insure  when  directed  to  do  so  by 
his  principal,  he  will  be  considered  an  insurer  himself, 
and  be  liable  for  a  loss  (n). 

A  manager  of  a  colliery,  which  was  part  of  an  estate  in 
Chancery,  was  held  personally  liable  for  money  which  had 
been  misappropriated  by  his  solicitor  because  he  handed 
the  money  to  him  long  before  it  was  required  for  paying 
into  Court,  and  then  took  no  steps  to  ascertain  whether 
it  had  ever  been  paid  in  (o). 

It  is  the  duty  of  an  agent  when  he  is  in  a  position  of 
trust  to  keep  regular  accounts.     Lord  Eldon  said,  in  a 


When  agent 
liable  who  does 
not  obey  order 
to  iusuie. 


Result  of 
disobeying 

order  to 
insure. 

Negligent  to 
keep  prin- 
cipal's money 
longer  in  third 
party's  hands 
than  necessary. 


Duty  of  agent 
to  keep 
accounts. 


(/)  Mallough  v.  Barber  (1815),  4 
Camp.  150 ;  Maydew  v.  Forester 
(1814),  5  Taunt.  615.  See  also 
Wake  v.  Atty  (1812),  4  Taunt.  493. 

(m)  Huller,  J.,  in  Smith  v.  Las- 


celhs  (1788),  2  Term  Hep.  187. 

(>,)  Tickelv.  Short  (1750),  2  Yes. 
Sen.  239. 

(o)  hi  re  MUchdl  (1884),  54  L.  J. 
Ch.  342. 
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case  (2>)  where  a  land  agent  had  kept  no  accounts,  and 
it  was   suggested    that    he   had   invested    his   master's 
money  for  his  own  private  benefit,   "It  is  one  of  the 
first    duties    of    an    agent    certainly    to    keep    a   clear 
account  and  to  communicate  the  contents  of  it."     Lord 
Eldon  granted  an  injunction  against  the  agent  dealing 
with  the  stock  which  it  was  suggested  represented  the 
proceeds  of  his  peculations,  and  saying  the  question  was, 
whether  "  if  this  stock  and  money  are  by  his  (the  agent's) 
wrongful  act  confounded  with  his  own,  there  was  not  fair 
ground  for  saying  that  he  having  mixed  them  should  not 
be  permitted  to  dispose  of  them  until  he  shall  have  satis- 
factorily distinguished  by  an  answer  put  in  here  that 
which  in  conscience  he  never  ought  to  have  mixed."     In 
another  case  (7),  Lord  Eldon,  speaking  of  a  person  who 
was  both  executor  and  agent,  said,  "  If  he  had  not  been 
executor  and  trustee,  an  obligation  was  imposed  upon 
him  by  his  character  as  agent  during  the  life  of  the  Duke 
— namely,  the  duty  to  protect  the  estate  against  his  own 
demand  to  the  extent  of  the  protection  that  could  be  given 
by  a  precise  and  regular  account  of  all  his  transactions 
with  the  Duke  in  his  lifetime ;  "  and  Lord  Eomilly,in  Gray 
v.  Haig  (?■),  said  it  cannot  be  too  generally  known  or  under- 
stood amongst  "  all  persons  dealing  with  each  other  in 
the  character  of  principal  and  agent  how  severely  this 
Court  deals  with  irregularities  on  the  part  of  the  agent, 
how  strictly  it  requires  that  he  who  is  the  person  trusted 
shall  act  in  all  matters  relating  to  the  agency  for  the 
benefit  of  his  principal,  and  how  imperative  it  is  upon 
him  to  preserve  correct  accounts  of  all  his  dealings  and 
transactions  in  that  respect,  and  that  the  loss,  and  still 
more  the  destruction,  of  such  evidence  by  the  agent  falls 
most  heavily  on  himself"  (s). 

(p)  ChedwortJi  v.  Edwards (1802),  (r)  (1854),  20  Beav.  219. 

s  Ves.  17.  (■'•)  See   also   Stainton   v.    Garron 

(q)    White   v.    Lincoln    (1803),   8  Company  (1857),  24  Beav.  346,  asto 

Yes.  369.  the  necessity  of  vouchers. 
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An  agent  ought  always  to  be  ready  with  his  accounts  Duty  to  be 

ready  wi 
accounts 


when  demanded  by  the  principal.     If  he  is  not,  he  is  ] 


liable  to  pay  interest  from  the  date  of  his  refusal  to  pay 
over  or  account  (t)  on  any  balance  that  may  be  found 
due.  Lord  Esher  said:  "The  duty  of  the  accounting 
party  is  to  be  constantly  ready  with  his  accounts,  and 
I  should  say  that  if  the  accounts  show  that  he  has 
money  to  pay  over,  he  ought  also  to  be  constantly  ready 
to  pay  (»). 

No  interest  is,  however,  payable  unless  the  accounts 
have  been  demanded  and  improperly  withheld.  If  the 
agent  has  refused  to  pay  over  the  money  or  has  delivered 
fraudulent  accounts,  he  is  liable  for  interest  (x). 

When  an  agent  undertakes  an  agency,  he  undertakes  Duty  of  agent 

j.  ,.  -.  .  ,  .       ,  .,,         ,    not  to  make 

tor  a  remuneration  agreed  upon  to  exercise  his  skill  and  anY  pr0nt  not 
give  his  time  to  his  emplover.      If  the  employment  is  to  kmwn  *p 

,         ,  .     .  principal. 

buy  goods,  then  it  is  his  duty  to  get  them  cheaply  ;  if 
to  sell,  to  get  the  maximum  price.  Any  difference  which 
goes  into  the  agent's  pocket  beyond  the  remuneration 
which  has  been  agreed  upon  between  him  and  his  principal 
therefore  comes  out  of  the  principal's  pocket.  The  agent 
is  not  allowed  to  make  any  such  profit,  but  must  account 
for  it  to  the  principal,  or  else  tell  his  principal  he  is 
making  a  profit,  and  obtain  his  employer's  consent.  The 
rule  laid  down  and  strictly  enforced  by  the  Courts  is  that 
the  principal  must  be  informed  of  all  the  details  of  such  a 
transaction,  and  consent  to  it  if  it  is  to  be  binding  on  him. 

The  principal  is  entitled  to  go  and   see  the  agent's   Inspection  of 
books  if  he  likes,  and  is  entitled  to  have  a  copy  of  them  a°en 
sent  by  the  agent  at  the  principal's  expense,  and  is  also 
entitled  to  production  of  them  to  an  agent  who  is  a  proper 
person  for  the  purpose.    If,  however,  the  principal  chooses 
a  person  who  is  a  rival  to   the  agent  in  his  business, 

'     Pearse  v.  Green  (1819),  Uac.  L.  J.  Q.  B.  511. 

&  W.  135;   Edgell  v.  Bay    1865),  (r)  Turner  v.  BurMmhaw  (1867), 

L.  R.  1  C.  P.  80.  L.  R.  2  Ch.  488. 
{n)  Harsant  v.  Blaine  (1887),  50 
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the  Court  will  not  order  production  to  such  a  person  (y). 
So  a  partner  has  a  right  to  appoint  an  agent  to  examine 
the  partnership's  accounts,  if  for  any  reason  he  is  unable 
to  do  so  himself,  for  the  other  partners  are  his  agents, 
and  he  has  a  right  to  inspect  his  agent's  books  c  I. 
Duty  of  agent        An  agent's  duty  is  to  keep  his  own  property  separate 
perty  of  prin-     from  that  of    the  principal,   so  that    there    can   be  no 
cipal  separate,    difficulty  of  tracing  which  is  the  principal's  ;  and  also  that 
if  the  agent  should  get  into  difficulties,  the  principal's  pro- 
perty will  not  be  seized  by  his  creditors  (a).     If  this  is 
not  clone,  and  the  principal  demands  an  account  (as  the 
mixing  is  tortious),  the  onus  is  on  the  agent  to  prove 
strictly  what  is  his.    Thus,  an  account  was  taken  on  this 
footing  where  the  agent  mixed  whiskey  of  his  own  with 
that  of  his  principal,  and  sold  the  mixture  or  blend  to 
customers  (b).      Where  the  defendant,  an  agent,  mixed 
the  produce  of  the  ore  of  two  mines  so  that  they  were 
undistinguishable,  one  of  which  was  his  own  and  one  the 
principal's,  he  was  ordered  to  account  on  the  basis  that 
the  whole  net  produce  came  from  the  principal's  mine, 
except  what  the  agent  could  prove  came  from  the  other  (c). 
InLuptonw.  White,  the  Lord  Chancellor  mentions  a  case 
where  similarly  a  clerk  who  sent  his  employer's  money  with 
his  own  for  investment,  and  by  management  of  them  so 
changed  the  properties  that  one  could  not  be  distinguished 
from  the  other,  that  as  he  had  done  this,  the  whole  must  be 
considered  the  principal's  except  so  far  as  he  could  prove 
what  was  his  o\xn(d).    In  another  case  an  agent  mixed  his 
corn  with  that  of  the  principal,  and  the  accounts  which  the 
agent  had  given  were  not  only  allowed  to  be  surcharged  and 
falsified,  but  a  new  account  was  ordered  of  all  the  dealings 

(y)   Dadswell  v.  Jacobs  (1SS7),    3  11  Ves.  :!77  (receiver  in  bankruptcy). 

Ch.  D.  '278.  {!>)  Grai/x.Ifaiff(18oo),2QBea,Y. 

(z)  Bevan    v.     Webb    (1891),    17  219 ;  see  pp.  235-237. 

Times,     IK).     See    also    Brown    v.  (c)   Lupton   v.    Whiti      1808),   15 

Perkins  (1843),  2  Bare,  .">40.  Ves.  432. 

a    Masset/v.  Banner  (1820),  Uac.  {(I)   Panton  v.  Panton,  quoted   m 

&W.  l'11  ;    Wren  v.  Kirton  (is^">),  Lupton  v.  White,  ubx  ■  <.  '"• 
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of  the  agent  with  the  principal's  property  (e),  on  the  basis 
that  all  the  corn  was  to  be  held  to  be  the  principal's 
except  that  which  the  agent  could  prove  to  be  his  own. 

A  commission  agent  is  not  bound  to  keep  separate  a  commission 
accounts  at  his  banker's,  for  he  is  not  a  fiduciary  agent,  bound  to 
and  the  moneys  he  receives  are  his  own ;  by  the  custom  have  seParate 

.  .  account  at 

of  trade,  he  only  is  liable  as  debtor  to  his  employer  banker's. 
for  the  amounts  received,  and  he  often  makes  advances 
in  anticipation  of  receiving  the  proceeds  of  sale.  "  A 
commission  agent  is  liable  to  the  consignor  of  the  goods 
for  the  amount  received,  and  in  the  ordinary  course  of 
business  he  makes  advances  to  the  consignor,  for  which 
he  charges  interest  and  debits  himself  with  the  amount 
received  when  they  are  received,  and  credits  himself  with 
interest  on  the  other  side  of  the  account ;  so  that  the  real 
transaction  between  the  parties  is  for  the  consignor  to 
treat  such  consignee  as  creditor  for  his  advances  and 
interest,  and  to  regard  him  as  debtor  for  the  amount 
received  and  interest"  (/). 

In  that  case  the  plaintiff,  having  100/.  worth  of  goods 
to  sell,  went  to  a  firm  in  Manchester  and  arranged  that 
the  defendants  should  advance  85/.  on  the  goods,  and 
take  the  sale  of  them  at  Bombay  for  a  three  per  cent,  del 
credere  commission,  the  defendants  taking  on  themselves 
the  whole  risk  of  the  goods.  When  the  defendants 
received  the  proceeds  they  were  to  account  to  the  plaintiff, 
and  credit  or  debit  him  according  as  the  goods  sold  for 
more  than  the  85/.  or  less.  The  defendants'  course  of 
business  was  to  send  the  goods  to  their  Bombay  house 
and  sell  them,  and  they  then  credited  the  plaintiff  in 
Manchester  with  the  proceeds.  For  the  convenience 
of  their  business  and  to  avoid  the  loss  in  exchange, 
instead  of  actually  remitting  the  proceeds  by  bills  or  in 
specie  to  the  Manchester  house,  they  bought  other  goods. 

le)  Clarke  v.  Tipping  (1846),  y  v.  Peel  (1880),  43  L.  T.  171;  aft'. 
Beav.  284.  (1881),  44  J,.  T.  195. 

(/)  Per  Jt'<sel,    M.R.,   Kirkham 
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The  plaintiff  sought  for  an  account  of  profits  of  these 
investments  of  the  proceeds  of  his  goods  sold  at  Bombay. 
Lord  Justice  James,  in  refusing  the  account,  said:  "  To 
my  mind  it  is  totally  unheard  of  that  any  gentleman  can 
say  I  shall  not  be  satisfied  with  an  account  of  what  you 
have  received  or  might  have  received  for  the  goods,  but 
I  ask  you  to  tell  me  what  you  did,  not  with  my  possible 
balance  of  15L,  but  with  the  whole  sum  you  received  and 
have  invested.  If  he  is  a  factor  or  a  mortgagee  he  has  to 
account  for  the  balance ;  but  subject  to  that,  such  proceeds 
of  sale  are  as  much  his  moneys  as  any  other  moneys  that 
he  has  in  his  possession  or  under  his  control.  There  was 
no  bargain  that  he  would  not  mix  them  with  his  own 
moneys.  He  was  under  a  distinct  obligation  to  keep 
distinct  accounts,  and  was  to  show  what  was  ultimately 
due  to  or  from  him  ;  but  that  was  all.  He  dealt  with  the 
goods  in  the  ordinary  course  of  business,  and  that  is  how 
it  would  have  stood  if  no  accounts  had  been  rendered." 
The  reason  of  this  is,  of  course,  because  the  agency  has 
determined  when  the  goods  are  sold,  and  the  commission 
agent  may  remit  the  money  in  any  form  that  he  wishes 
home,  provided  he  pays  the  principal  in  cash. 
Duty  to  hand  An  agent  must  not  make  any  secret  profits  out  of  his 
beyondya|reed  agency>  but  must  account  to  the  principal  for  any  profit 
remuneration  }ie  has  obtained  out  of  it.  Thus,  if  he  obtains  discounts, 
he  must  account  for  them  to  his  principal  (g),  and  if  he 
does  not  do  so  it  is  a  good  cause  for  dismissal  (li). 

It  is  the  duty  of  an  agent  not  only  to  account  to  his 
principal,  but  also  to  hand  over  any  profits  which  he  may 
have  made  in  the  course  of  his  principal's  business. 

Cockburn,  L.C.J.,  says,  in  Morison  v.  Thompson  (i)  : 
•'  In  our  judgment  the  result  of  these  authorities  is,  that 
whilst  an  agent  is  bound  to  account  to  his  principal  or 

(l/)   Turnbull  v.  Garden  (1869),  38  (h)  Bulfieldv.  Foumier  (189.3),  11 

L.  J.  Ch.  331  (army  agent  ordered       Times,  282. 
to  account  for  discount  on  uniforms).  (<)  (187-1),  L.  11.  9  Q,.  13.  486. 
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employer  for  all  profits  made  by  him  in  the  course  of  his 
employment  or  service,  and  is  compelled  to  account  in 
equity,  there  is,  at  the  same  time,  a  duty — which  we  con- 
sider a  legal  duty — clearly  incumbent  upon  him, whenever 
any  profits  so  made  have  reached  his  hands,  and  there  is 
no  account  in  regard  of  them  remaining  to  be  taken  and 
adjusted  between  him  and  his  employer,  to  pay  over  the 
amount  as  money  absolutely  belonging  to  his  employer." 

"Where  an  agent,  in  negotiating  for  the  taking  over 
some  ironworks  for  himself  and  his  two  partners,  received 
a  secret  profit  from  the  vendors  of  12,000/.,  the  court 
ordered  him,  on  the  facts  coming  to  light  some  years  after- 
wards, to  account  for  two-thirds  of  that  sum  to  his  partners 
with  interest  from  the  time  he  had  received  it  (k). 

Where  the  agent  has  an  adverse  interest  to  the  prin-   if  the  agent 
cipal,  the  latter  is  clearly  not   employing   the   sort   of  conceals. his 
person  whom   he  wished  to  employ,  i.e.,  one  who  will  not  entitled  to 
whole-heartedly  work  in  his  employer's  interests.     If  the  commisslon- 
agent  conceals  this  fact  he  is  not  entitled  to  commission, 
even  if  the  principal  makes  use  of  his  services,  since  the 
employer  has  not  got  what  he  bargained  for. 

Where  an  agent  had  been  employed  to  sell  sDine  land 
at  10s.  a  yard,  and  did  so,  to  a  company  in  which  he 
held  shares,  the  Court  of  Exchequer  held  that  he  had  no 
claim  to  commission,  although  the  principal  elected  to 
abide  by  the  sale ;  and  Baron  Martin  quoted  Story  on 
"Agency,"  where  he  says,  "agents  cannot  act  so  as  to 
bind  their  principals  where  they  have  an  adverse  interest 
in  themselves " ;  and  the  learned  Baron  continued : 
"  This  rule  is  founded  upon  the  plain  and  obvious  con- 
sideration that  the  principal  bargains  in  the  employment 
for  the  exercise  of  the  disinterested  skill,  diligence  and 
zeal  of  the  agent  for  his  own  exclusive  benefit  "  (I). 

It  is  the  agent's  duty  also  to  account  for   any  sum  Indemnity. 

(&)  Fewcett  v.  Whitehome  (1829),  i;    Salomons  v.   Pender  (I860)    3 

IB.  &M.132.  II.  &C.  639. 
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he  may  receive  owing  to  the  fact  of  his  being  agent. 
Thus,  a  director  who  had  taken  qualifying  shares  on 
an  understanding  that  the  promoter  should  take  them 
over  at  par  at  any  time  if  he  wished  to  get  rid  of  them, 
was  ordered  to  account  for  the  sum  received  for  the  shares 
when  the  promoter  took  them  off  his  hands.  It  was 
urged  that  the  company  had  suffered  no  loss,  but  Lord 
Justice  Bowen  pointed  out  that  the  director  destroyed  by 
such  an  agreement  an  important  element  (having  his  own 
money  at  risk  in  the  company)  which  guaranteed  the 
company  the  vigilance  of  their  director.  The  director  was 
placed  upon  the  board,  amongst  other  duties,  to  watch  the 
proceedings  of  the  promoter.  The  result  of  guaranteeing 
a  director  against  loss  was  to  put  the  director  in  the  pay 
of  the  promoter.  The  director  was  really  a  watch-dog, 
and  the  watch-dog  had  no  right,  without  the  knowledge  of 
his  master,  to  take  a  sop  from  a  possible  wolf  (in). 
Payment  to  A  commission,  or  other  payment,  made  to  the  agent 

pfrty  iiSW  °y  third  parties  is  not  a  secret  profit  if  the  principal 
not  secret  {[oes  not  pay  the  agent  himself,  but  allows  the  agent  to 
be  paid  by  a  commission  or  percentage  from  other  persons, 
and  he  cannot  insist  that  the  agent  should  account  to  him 
for  it.  This  is  equally  true  whether  the  principal  knows 
or  does  not  know  of  the  custom.  Lord  Justice  Mellish 
said,  in  a  case  where  the  principal  sought  to  recover  from 
an  insurance  agent  a  discount  given  for  punctual  payment 
of  premiums  beyond  the  usual  commission  (n)  :  "If  a 
person  employs  another  who  he  knows  carries  on  a  large 
business  to  do  certain  work  for  him  as  his  agent  with 
other  persons,  and  does  not  choose  to  ask  him  what  his 
charge  will  be,  and,  in  fact,  knows  he  is  not  to  be  remune- 
rated by  him,  but  by  other  persons — which  is  very  common 
in  mercantile  business — and  does  not  choose  to  take  the 
trouble  of  inquiring  what  the  cost  is,  he  must  allow  the 

(in)    ircher's  case   (1892),  1  Ch.  {>/)  Gh'eat  Western  In&wrance  Co. 

322.     "  v.  Cunliffe  (1874),  L.  K.  9  Ch.  525. 
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ordinary  costs  which  agents  are  in  the  habit  of  charging." 
See  also  Baring  v.  Stanton  (o).  Nor  is  it  accountable 
for  as  a  secret  profit,  •when  the  principal  knows  the  agent 
will  make  it.  So,  where  the  plaintiff  agreed  to  allow 
the  agent  one  per  cent,  for  raising  money  on  a  loan,  and 
it  was  necessary  to  insure  the  plaintiff's  life  to  obtain  the 
loan,  the  commission  paid  by  the  insurance  company  to 
the  agent  for  introducing  the  plaintiff's  life  to  them  for 
insurance,  was  held  payable  to  the  agent  and  not  the 
plaintiff,  as  he  knew  beforehand  that  the  agent  would  get 
this  commission,  and  did  not  object  (^). 

An  agent  is  also  not  bound  to  account  for  profits  he  Profit  made 
made  before  he  became  agent,  although  made  out  of  the  commenced*^ 
person   who   afterwards    became   his  principal.      Thus,  need  not  be 
where  a  promoter  of  a  company  had  contracts  with  the 
firm  which  it  was  proposed  to  make  into  a  company,  he 
was  only  held  liable  to  account  for  profits  he  made  on 
the  contracts  made  after  the  date  of  the  incorporation  of 
the  company,  and  not  profits  on  those  made  before  (q). 

An  agent  employed  to  sell  for  different  persons  ought 
to  keep  separate  accounts  for  each  principal. 

It  is  the  duty  of  an  agent  when  he  is  in  such  a  position  Duty  of  agent 
that  trust    and  confidence  is  reposed  in  his   judgment  g°if ^position 
and   skill,  and  he  is  employed  to  use  them,  not  to  put  that  his 

.  .  ,„  .  ...         .  ....  •    i  ,  i  i  •         interests  con- 

himself  in  any  position  in  which  he  might  have  a  bias  flict  with 
or  interest  against  that  of  his  principal.  If  in  a  case  PnnciPai's- 
where  he  is  employed  to  buy  on  behalf  of  his  principal, 
i.e.,  to  use  his  skill  and  judgment  so  as  to  bay  as 
cheaply  and  advantageously  as  possible,  he  sells  his 
own  goods  to  the  principal,  the  principal  has  not  what 
he  bargained  for,  viz.,  a  person  whose  interests  are 
his  own.  The  law  looks  upon  this  sort  of  transaction 
with  the  greatest  jealousy  and  suspicion,  and  allows  the 

(o)   (1877),  3  C.  D.  505.  (q)  Albion     Steel     Wire     Co.    v. 

\p)  Norreys  v.  Hodgson  (1895),  13       Martin  (1875),  1  C.  D.  580. 
Times,  421. 
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principal  to  elect  to  avoid  the  contract  made  for  him 
entirely,  or  else  to  adopt  it  and  get  the  advantage 
or  profit  which  the  agent  had  intended  to  secure  for 
himself.  This  principle  applies  to  all  agencies  where 
the  agent  is  in  a  position  in  which  trust  or  confidence  is 
reposed  in  him,  whether  he  is  a  land  agent  looking  after 
his  principal's  property,  a  broker  employed  to  buy  or  sell 
as  the  case  may  be,  a  solicitor  retained  to  protect  his 
client's  interests,  or  an  auctioneer  to  sell  at  the  highest 
price.  The  Courts,  if  the  bargain  is  to  be  binding  on  the 
principal,  will  not  allow  an  agent  to  take  advantage  of 
knowledge  he  has  acquired  in  the  principal's  agency,  but 
insist  upon  that  the  agent  should,  when  bargaining  with 
his  principal,  disclose  all  he  knows.  And  the  onus  is 
upon  the  agent  to  show  that  he  has  done  so.  Unless 
the  agent  shows  that  all  knowledge  that  he  had,  or  ought 
to  have  had,  was  put  before  the  principal,  the  latter  can 
upset  the  transaction  (qq). 
When  agent's  Wherever  an  agent  may  have  an  adverse  interest  to 
opposed  to  that  of  his  principal,  he  is  bound  to  disclose  not  merely 
principal's,  his  the  fact  that  he  has  such  an  interest,  but  he  is  bound 
matafull  also   to  state  its  exact  nature.      It  is  not  sufficient  to 

disclosure.  make  statements  which  might  put  the  principal  on 
enquiry.  The  agent  is  bound  to  give  the  principal  the 
fullest  information,  and  the  burden  is  on  him,  should  the 
matter  ever  come  up  for  investigation,  to  prove  that  he 
did  so.  For  example,  if  when  employed  to  sell  he  takes 
a  share  with  the  purchaser  in  buying,  he  must  not 
only  state  that  he  purposes  taking  a  share,  but  also  state 
what  share  he  is  to  take.  In  Dunne  v.  English,  Sir 
George  Jessel  did  not  think  the  evidence  of  either  prin- 
cipal or  agent  trustworthy.  As,  however,  the  burden 
of  proof  was  on  the  agent  to  show  that  he  had  made  full 
disclosure,  the  learned  Judge  not  being  satisfied  with  the 
agent's   statement   of   the   transaction,  opened    up    the 

(qq)   Tyrell  v.  Bank  of  London  (1862),  10  H.  of  L.  26. 
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accounts  which  had  been  settled  between  him  and  the 
plaintiff.  The  agent  had  been  employed  by  the  prin- 
cipal to  sell  a  mine  on  the  terms  that  they  should  divide 
the  profits.  The  agent  then  sold  to  a  third  party  and 
himself,  and  resold  to  a  company  at  a  large  profit.  As 
the  agent  had  not  satisfied  the  Judge  that  he  had  dis- 
closed what  share  he  had  in  the  purchase,  he  was 
ordered  to  account  to  the  principal  for  the  profit  received 
by  him  on  the  resale  (?*). 

This  principle  is  exemplified  in  the  cases  as  to  the 
following  different  kinds  of  agents : — 

A  land  agent  is  in  a  position  of  trust,  and  therefore  Land  agent, 
if  he  takes  a  lease  from  his  principal,  he  has  to  show 
that  he  has  communicated  all  the  information  which 
he  has  as  to  value,  unless  the  principal  has  had  in- 
dependent advice.  Where  these  conditions  are  fulfilled, 
the  lease  is  good  (s)  ;  where  not,  it  is  bad  (t).  In  another 
case  the  Court  ordered  the  representatives  of  a  solicitor 
who  had  acted  as  land  agent,  and  who  had  been  instructed 
to  sell  a  property,  to  reconvey  it  after  37  years,  because 
he  had  concealed  the  fact  that  he  was  buying  it  himself, 
and  bought  at  an  undervalue  (u).  The  principle  the  House 
of  Lords  laid  down  was  that  the  agent  must  show 
that  he  bought  with  the  knowledge  and  consent  of  his 
employer,  or  else  that  the  price  was  the  full  value  of  the 
property  so  purchased,  and  this  must  be  done  with  the 
utmost  clearness  and  beyond  all  reasonable  doubt. 

An  attorney  may  buy  from  his  client  if  it  is  in  a  Solicitor, 
matter  totally  unconnected  with  his  employment.  But 
if  he  is  purchasing  property  with  respect  to  which  a 
confidential  relation  has  existed  or  exists,  he  cannot 
purchase  without  doing  a  great  deal  more  than  he  would 
have  to  do  as  a  stranger.     He  has  to  prove  that  he  has 

(>•)  Dunne  v.   English  (1874),  18  {t)  Molony   v.    Keman   (1842),  2 

Eq.  523,  at  p.  553.  Dr.  &  War.  31. 

(s)  Lord  Selsey  v.  Rhoades  (1824),  (n)   Charter  v.Trevelyan  (1842^,  11 

2.3  R.  R.  150,  and  2   S.  &  St.  41.  CI.  &  F.  714. 
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given  his  client  all  the  knowledge  he  has  acquired  while 
agent,  and  this  applies  also  to  a  solicitor  purchasing  from 
his  client's  trustee  in  bankruptcy  (x).  In  the  same  way 
the  Court  will  not  allow  a  solicitor  to  exercise  unusual 
powers  in  a  mortgage  deed  where  he  has  taken  a  mortgage 
from  his  client,  because  it  was  his  duty,  as  solicitor  to  his 
client,  to  object  to  any  mortgage  in  an  unusual  form  (y). 

And  where  a  solicitor  is  acting  for  clients  whose 
interests  are  diverse,  and  buys  from  them  himself  under 
such  circumstances  that  one  of  the  clients  has  a  much 
greater  advantage  than  the  other,  the  sale  will  not  be 
upheld  (z). 

So,  again,  where  a  solicitor  pretended  to  advance 
moneys  of  a  client,  while  in  fact  they  were  his  own, 
the  mortgages  given  by  the  client  were  ordered  to  be 
given  up,  and  an  account  directed  of  all  the  dealings 
between  him  and  his  principal,  not  merely  liberty  to 
surcharge  and  falsify  (a).  Mr.  Justice  North  said  a 
transaction  between  solicitor  and  client,  in  which  the 
former  takes  a  benefit,  cannot  be  supported  unless  the 
solicitor  has  taken  care  that  his  client  is  fully  acquainted 
with  the  facts  and  properly  advises  upon  them,  and  that 
the  onus  of  showing  he  has  done  so  lies  on  the  solicitor,  and 
quoted  Lord  Eldon's  judgment  in  Gibson  v.  Jcyes  (b),  where 
he  said,  "  If  a  man  will  mix  with  his  act  of  attorney  that  of 
principal,  he  shall,  if  the  propriety  of  the  act  comes  into 
question,  manifest  that  he  has  given  the  client  all  that 
reasonable  advice  against  himself  that  he  would  have 
given  of  his  client  against  a  third  person.  It  is  asked 
where  that  rule  is  to  be  found  ?     I  answer  in  that  great 

(x)  Luddy's  Trustee  v.  Peard,  33  costs,  see  Mortn;ae;ees  Lescal  Costs  A ct, 

C.  D.  500.     See  also  Montesquieu  v.  1895,  58  k  59  Vict.  e.  25. 
Sandys   (1811),   18  Ves.   302,  at  p.  {z)  Savery  v.  King  (1856),   25  L. 

313  ;    Edwards  v.    Meyrick  (1842),  J.  Ch.  482. 
2  Hare,  60.  {«)    Ward    v.   Sharp   (1884),    50 

(y)  Macleod    v.  Jones   (18S3),   24  L.  T.  557- 
C.  D.   289:    Cockburn  v.   Edwards  (b)  (1801),  6  Ves.  266,  at  p.  278. 

(1881).  18  C.  D.  449.     As   to   the 
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rule  of  the  Court  that  he  who  bargains  in  a  matter  of 
advantage  with  a  person  placing  confidence  in  him,  is 
bound  to  show  that  a  reasonable  use  has  been  made  of 
the  confidence,  a  rule  applying  to  trustees,  attorneys, 
or  any  one  else." 

We  now  come  to  the  cases  where  the  same  rule  has  Brokers, 
been  applied  to  brokers.  We  will  first  deal  with  those 
relating  to  stockbrokers.  The  leading  case  is  perhaps 
Rothschild  v.  Brookman  (c),  where  the  Court  set  aside 
all  the  sales  and  purchases  effected  by  Messrs.  Rothschild 
on  the  ground  that  while  they  were  employed  to  sell 
their  client's  French  rents  they  bought  them  themselves, 
and  when  employed  to  buy  Prussian  bonds  allotted  him 
some  which  they  themselves  held. 

Lord  WTynford,  in  giving  judgment  in  the  House  of 
Lords,  said  :  "  I  take  it  to  be  a  general  principle  of  law 
and  equity  that  a  man  cannot  be  a  seller  for  one  and  a 
buyer  of  that  property  himself.  ...  If  any  man  who  is 
to  be  trusted  places  himself  in  a  condition  in  which  he 
has  an  opportunity  of  taking  advantage  of  his  employer, 
by  placing  himself  in  such  a  situation,  whether  acting 
fairly  or  not,  he  must  suffer  the  consequence  of  his 
situation.  Such  is  the  jealousy  which  the  law  of  England 
entertains  against  any  such  transactions." 

In  Gillett  v.  Peppercorn  (d)  the  broker,  who  had  been 
employed  to  buy  shares,  sold  to  his  principal  his  own 
shares.  Lord  Langdale,  in  setting  the  transaction  aside, 
said  :  "  If  a  person  employed  as  an  agent  on  account  of 
his  skill  and  knowledge  is  to  have  in  the  very  same 
transaction  an  interest  directly  opposite  to  that  of  his 
employer,  it  is  evident  that  the  relation  between  the 
parties  then  becomes  of  such  a  nature  as  must  inevitably 
lead  to  continued  disappointment,  if  not  to  the  continued 
practice  of  fraud." 

{(■)  Rothschildx.  Brookman  (1831),  (d)   (1S39),  3  Beav.  78,  Massey  v. 

5  Bligh,  X.  S.  165.  Buries  (1794),  2  Ves.  Jun.  317. 
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In  Kimber  v.  Barber  (e)  an  agent  agreed  with  his  prin- 
cipal to  obtain  him  shares  in  a  company  at  31.  per 
share.  The  agent  then  procured  the  shares  for  21.  for 
himself,  and  sold  them  to  his  principal  at  the  agreed 
sum.  Lord  Selborne  ordered  him  to  refund  to  his 
principal  11.  per  share. 

So  a  stockbroker's  claim  was  held  bad  which  was  made 
up  on  the  basis  that  he  himself  could  take  over  his 
client's  shares  at  the  price  of  the  day  (/).  And  also 
where  he  had  allotted  shares  to  his  client  out  of  a 
larger  amount  bought  in  one  lot  (g). 

A  principal  may,  however,  allow  the  agent  to  alter  his 
position  and  become  a  buyer  or  seller,  but  the  agent 
must  show  that  the  principal  consented  to  this. 

In  Whitlark  v.  Davis  (Ii),  it  was  held  that  where  the 
stockbroker,  instead  of  buying  for  his  client  as  directed, 
sold  his  own  shares  to  him,  and  was  in  the  habit  of 
sending  contract  notes  to  the  client  which  showed  this, 
that  there  the  client  could  not  object  afterwards  to  pay  for 
the  shares,  because  he  had  accepted  the  altered  position, 
especially  as  in  such  case  no  commission  was  charged.  The 
client  could,  of  course,  have  refused  to  accept  a  contract 
in  such  terms,  as  not  being  the  contract  he  had  entered 
into.  In  that  case,  however,  a  long  course  of  dealing 
showed  that  the  client  had  accepted  the  altered  position. 

Mollett  v.  Robinson  (i)  was  a  case  of  the  same  kind 
among  produce  brokers,  where  a  sale  of  the  broker's  own 
property  was  held  unenforceable.  And  in  Wilson  v. 
Short  (k)  the  same  principle  was  applied  to  iron  brokers. 

Directors  of  public  companies  are  the  agents  for  the 
companies  they  represent.    The  same  principle,  therefore, 

(e)  (1873),  8  Ch.Ap.  56.    Thomp-  Rogers,  Re  Rogers  (1880),  15  C.  D. 

son  v.  Meade  (1891),  7  Times,  698.  207  is  good  law;  see  p.  172. 

(/)   Ho,,,, lion  v.  Young  (1881),  7  (h)   (1894),  10  Times,  425. 

L.  II.  Ir.  289.  (i)   (1874),  L.  R.  7  H.  L.  802. 

g    BeckhusenwHamblet  (1900),  (Is)  (1847),  6  Hare,  366. 

2  Q.  JS.  18.    Query  whether  Ex  p. 
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applies.  Thus,  where  a  director  of  a  railway  company 
bought  for  it  from  a  firm  of  which  he  was  a  member 
some  iron  chairs,  it  was  held  that  the  purchase  could  be 
set  aside  at  the  option  of  company  quite  apart  from  the 
question  whether  the  contract  was  a  fair  one  or  not  (I). 
So  in  another  case,  where  the  transaction  was  not 
quite  so  simple,  namely,  where  directors,  whose  duty  it- 
was  to  see  that  their  shareholders  derived  the  maximum 
price  for  some  new  shares  which  were  issued,  allotted 
these  to  a  nominee,  and  bought  them  from  him  and  resold 
at  a  profit,  they  were  obliged  to  account  for  the  profit. 
Lord  Cairns  said  :  "  No  man  can  in  this  court,  acting  as 
agent,  be  allowed  to  put  himself  into  a  position  in  which 
his  interest  and  duty  will  be  in  conflict  .  .  .  the  Court  will 
not  inquire,  and  is  not  in  a  position  to  ascertain  whether 
the  bank  has  lost  or  not  by  the  acts  of  its  directors.  All 
that  the  Court  has  to  do  is  to  examine  whether  a  profit 
has  been  made  by  an  agent  without  the  knowledge  of  his 
principal  in  the  course  and  execution  of  his  agency,  and 
the  Court  finds  that  these  agents  in  the  course  of  their 
agency  have  made  a  profit,  and  for  that  profit  they  must 
in  my  opinion  account  to  their  principal"  (in). 

No  person  who  is  selling  on  behalf  of  another  and  has  Generally. 
a  fiduciary  position  in  relation  to  a  sale  can  buy  for 
himself,  for  he  would  then  be  in  a  position  where  his 
duty  and  interest  conflict.  It  is  the  duty  of  a  mortgagee 
to  sell  at  the  highest  price ;  therefore  clearly  if  he  were 
to  sell  to  himself,  his  duty  and  interest  would  conflict  (n), 
and  any  agent  who  is  instructed  to  sell  has  a  duty  to 
sell  at  the  best  price,  is,  for  the  same  reason,  under  a 
disability  ;  thus,  a  solicitor  conducting  a  sale  cannot 
bivy(o).      This   rule   applies   to   auctioneers    also,    who 

(/)  Aberdeen  Sail  Co.    v.   Blahie  Ch.  Ap.  96.  at  p.  118. 
(1854),  Eq.  Rep.  1281;   Gt.  Lux,,,,-  (n)  Dowries  v.  Grazebrook  (1817), 

bouri;  S.  Co.  v.  Magnay  (1858),  25  3  Mer.  200. 

Beav.     586;     Bemon    v.    Heathom  (o)  In  re  Blo>/cs  Trust  (1849),  1 

(1842),  1  Y.  &  Col.  C.  C.  326.  M.  &  G.  488. 

(w)  Far/wrx.  MeKenna  (1874),  10 
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cannot  buy  the  property  they  put  up  to  auction  (jj). 
An  auctioneer  when  selling  property  can  act  as  agent 
for  the  third  part}'  by  putting  down  his  name  as  pur- 
chaser, for  the  agency  there  is  only  ministerial  and 
mechanical  (q).  The  disability  to  buy  has  been  applied 
to  the  secretary  of  a  building  society  selling  under 
their  power  of  sale,  and  there  the  Court  said  neither 
mortgagee,  solicitor,  nor  agent  acting  in  the  sale  can 
buy  (r). 

A  purchase  b}7  an  agent  from  his  principal  where  he  has 
not  told  his  employer  that  he  is  buying  himself,  nullifies 
the  contract,  whether  the  price  given  is  a  proper  one 
or  not.  Speaking  of  a  solicitor  who  had  bought  for  his 
client  and  concealed  that  he  was  buying  himself,  Lord 
Blackburn  said,  "  The  mere  fact  that  you,  being  in  circum- 
stances that  render  it  your  duty  to  give  your  client 
advice,  have  put  yourself  in  such  a  position  that,  being  the 
purchaser  yourself,  you  cannot  give  disinterested  advice — 
your  own  interests  coming  in  conflict  with  his — that  mere 
fact  authorizes  him  to  set  aside  the  contract  if  he  chooses 
to  do  so  ' '  (s) . 

In  accounting  to  his  principal,  the  agent  must  account 
for  any  profit  made  out  of  the  agency  which  the  prin- 
cipal has  not  arranged  he  should  have.  Thus,  directors 
of  companies  have  been  made  to  account  for  the  premium 
which  they  have  received  on  shares  which  they  had 
control  over  for  the  company  (t),  and  also  for  commission 
which  was  paid  to  them  by  the  agent  who  sold  the  com- 
pany's business  (u).  Thus,  a  ship  captain  who  could 
not  get  freight  which  was  satisfactory,  and  loaded  the 
ship  on  his  own  account,  telling  his  owners  of  it,  was 
made   to  account  for  the  profit  he  made  on  the  coals 

(p)    Whitcomb  v.  Minchin  (1820),  (s)  Macphersonv.  Watt  (1877),  3 

:.  Madd.  91.  App.  Cas.  254,  at  p.  272. 

(?)   Flint    v.     Woodin    (1852),    9  t     York  $  Midland  R.  \.  Hudson 

Hare,  018.  (1853),  1G  Beav.  485. 

(/•)  Martinson    v.   Clowes  (1882),  u    General   Ex.  Bank  v.  Horner 

21  C.  1).  857.  (1869),  L.  R.  9  Eq.  480. 
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loaded.  He  told  his  owners  that,  having  no  authority, 
he  did  not  dare  to  risk  their  money  in  the  venture,  but 
as  the  fact  of  loading  the  ship  on  his  own  account  might 
place  his  interest  at  conflict  with  his  duties  to  the  owners, 
such  as  by  bringing  the  ship  to  a  port  which  was  not  best 
for  his  owners,  or  by  undercharging  the  freight,  it  was 
held  that  he  must  account  for  the  whole  profit  (x).  So  a 
director  of  a  limited  liability  company  was  not  allowed 
to  act  as  ship's  husband,  because  a  ship's  husband  became 
a  responsible  servant  of  the  company  and  an  accounting 
party,  and  one  whose  conduct  and  accounts  would  require 
constant  superintendence  and  control,  and  as  director 
he  would  have  to  superintend,  check,  and  watch  him- 
self (y).  In  the  same  way,  a  solictor,  if  he  is  a  director, 
cannot  charge  professional  services,  for  he  would  have 
to  scrutinise  his  own  bill  (z). 

If  the  agent  is  a  servant  of  his  principal,  and  has 
engaged  to  devote  the  whole  of  his  time  and  services  to 
his  employer,  he  will  not  be  able  to  sue  for  services 
which  he  has  rendered  to  a  third  person  while  in  his 
master's  employ,  as  the  remuneration  will  belong  to  his 
master  (a).  Lord  Ellenborough  therefore  held  a  ship's 
captain  could  not  sue  for  the  price  the  third  party  had 
agreed  to  pay  for  his  personal  services,  but  that  the 
money  so  earned  was  the  principal's  (b). 

It  is  the  duty  of  an  agent  to  keep  his  principal 
apprised  of  all  his  doings,  and  give  notice  of  all  facts 
which  it  may  be  important  for  his  interest  to  know. 
Thus,  where  agents  had  been  instructed  to  sell  cattle  only 
for  ready  money,  and  they  sold  them  on  credit,  they  were 
held  liable  for  the  price  of  them,  as  they  allowed  the 
principal  to  hand  them  over  without  informing  him  they 
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(x)   Shallcross  v.    Oldham   (1862),  19  "W.  R.  198. 

2  J.  k  H.  609.  (ff)   Thompson  v.  Eaveloek  (1S0S), 

(y)  Benson  v.  Seathorn  (1812),  1  1  Camp.  527. 

Y.  ,V-  ('.  C.  C.  326.  (b)  Dennis   v.   Barber    (1703),    G 

(z)  A'.  E.  Ii.  Co.  v.  Jackson  (1870),  Mod.  69. 
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had  not  been  paid  for.  Thus,  it  is  the  duty  of  captains 
and  ship-agents  to  keep  their  employer  duly  informed  of 
all  casualties  encountered  by  the  ship(c).  If  they  do 
not  perform  the  duty  faithfully  it  vitiates  the  contract  of 
insurance  he  may  make,  whether  they  wilfully  or  unin- 
tentionally fail  in  their  duty  to  their  employer  (d) .  Thus, 
if  it  is  usual  to  telegraph,  and  he  abstains  from  doing  so 
lest  his  principal  should  know  and  not  be  able  to  insure, 
such  delay  is  considered  equivalent  to  concealment,  and 
the  insurance  is  avoided  (e). 

The  agent  who  effects  an  insurance  is  bound  to  inform  the 
underwriter  of  every  material  circumstance  within  his  per- 
sonal knowledge,  whether  known  to  the  principal  or  not  (/). 

The  master  of  a  ship  is  an  agent  bound  to  give  all 
his  time  and  attention  to  his  principal.  When  the  ship 
is  employed  on  a  trading  adventure,  to  act  for  the  com- 
mon benefit  of  the  owners,  to  obtain  the  best  freight  he 
can.  He  cannot  trade  for  himself  unless  specially  per- 
mitted to  do  so,  for  that  would  place  his  own  interests  in 
competition  with  his  o^Yners  (g).  But  he  can  only  do 
what  is  usual.  He  has  no  authority  to  bind  his 
employer  to  every  thing  which  he  may  deem  to  be,  and 
really  is,  for  the  interest  of  his  employer,  but  only  for 
what  is  usual,  and  so  a  bond  giving  the  creditor  a 
remedy  both  against  ship  and  owner  was  held  bad  (/;). 
The  master's  duty,  like  that  of  any  other  agent,  is  not  to 
make  any  secret  profit  out  of  his  owners,  but  to  account 
for  any  money  he  may  receive  by  way  of  discount,  etc.  (/). 
Under  ordinary  circumstances  the  master  has  no  duty  to 


(c)  Per  Lord  "Watson  in  Blackburn 
v.  Vigors  (18.S7),  12  Ap.  ('as.  5.11. 

(,!  '  Blackburn  v.  Haslam  (1888), 
21  Q.  IS.  1).  144.  As  to  when 
knowledge  of  agent  is  knowledge  of 
principal,  see  p.  352. 

(r  Proudfootx.  Montefiore  (1S67), 
L.  11.  2  Q.  B.  511. 

(/)  See  Blackburn  v.  Vigors,  not 


supra  ;  Blackburn  x.Hatlam  (1888), 
21  Q.  B.  D.  144. 

{y)  Gardnerv.  McCutcheon  (1842), 
4  Beav.  534,  at  p.  542. 

(h)  Stainbank  v.  Shepard  (1853), 
13  C.  B.  418. 

(/)  Diplock  v.  Blackburn  (1811), 
3  Camp.  43  ;  Shallcross  v.  Oldham 
(1862),  2  J.  &  H.  609. 
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the  cargo-owner  except  to  convey  it  safely  (./) ;  as  agent  for 
the  shipowner,  he  is  bound  to  take  all  possible  care  of  it  (k). 
And  it  is  his  duty  to  do  not  merely  what  is  necessary  to 
preserve  the  goods  on  board  the  ship  during  the  ordinary 
incidents  of  the  voyage,  but  also  in  taking  active 
measures,  where  reasonably  practicable  under  all  the 
circumstances,  to  check  and  arrest  the  loss  and  deteriora- 
tion resulting  from  accidents ;  although  the  shipowner  is 
not  liable  for  the  necessary  and  immediate  consequences, 
owing  to  the  exceptions  in  the  bill  of  lading.  For  the 
neglect  of  this  duty  by  the  master  the  shipowner  is  liable 
to  the  shipper  (I).  The  master  only  becomes  agent  for 
the  cargo-owners  when  it  is  necessary  that  something 
should  be  done  for  the  preservation  of  the  cargo,  and 
it  is  impossible  to  communicate  with  them  in  time  for 
their  directions  (m).  If  it  is  necessary,  and  he  cannot 
communicate  with  the  cargo-owners,  he  may  spend  money 
to  preserve  the  cargo  or  hypothecate  it  (n). 

A  person  to  whom  a  bill  is  remitted  on  commission 
as  a  bill  broker  ought  first  to  endeavour  to  procure 
acceptance ;  secondly,  on  refusal,  to  protest  the  bill  for 
non-payment ;  thirdly,  to  advise  any  third  person  who 
is  concerned.  To  what  extent  he  will  be  obliged  to  do 
these  things  depends  on  the  usage  of  the  trade  (o). 

A  paid  agent  is  bound  to  discharge  all  those  duties, 
multifarious  or  other,  which  the  terms  of  the  agency 
cover.  It  is  one  of  the  duties  of  managing  owners  to  pro- 
cure charters,  and  therefore  they  are  not  entitled  to  make 
any  charge  or  commission  in  respect  to  such  work  (p). 

There    are   certain   disabilities    under    which 


(/)  Morse  v.  Slue  (1672),  1  Vent. 
238. 

{k)  See  Xotura  v.  Henderson,  L.  B. 
7  Q.  B.  225,  at  p.  230 ;  Mordg  v. 
Jones,  4  B.  &  C.  394. 

(/)  Atlantic  Mutual  Insurance  Co. 
v.  Huth  (1881),  16  C.  D.  474. 

(m)  The  Karnak  (1869),  L.  E. 
2  1'.  C.  50-3  ;  Phelps  v.  Hill  (1891), 


agents 


1  Q,.  B.  605. 

(>/)  G.  Northern  R.  V.  Sicajfield, 
L.  E.  9  Ex.  123  ;  Cargo  ex  Argos 
(1872),  L.  E.  5  P.  C.  134. 

(o)  Beawes,  Lex  Merc.  p.  430  ; 
Story,  sect.  209. 

(p)  Williamson  v.  Hine  (1891),  1 
Ch.  390. 
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labour,  which  result  from  the  principle  that  it  is  the 
duty  of  an  agent  not  to  take  up  a  position  inconsis- 
tent with  his  agency.  The  first  of  these  is  that  he 
cannot  set  up  the  title  of  another  person  to  the  subject- 
matter  of  the  agency  if  he  accept  the  agency. 

An  agent  cannot  set  up  as  a  defence  against  paying 
over  money  which  he  has  received  as  agent  that  some 
one  else  has  a  better  title  to  it  (q),  unless  the  agency  is 
determined    by  what  amounts   to  an  eviction  by  para- 
mount title,  and  he  retains  the  money  or  defends  the 
action  upon  the  right,  title  and  authority  of  the  person 
who  has  such  paramount  title.     Thus,  where  an  agent 
set  up  that  other  persons   might   have    claims   on   the 
money,  it  was  held  no  defence  (r).    So,  similarly,  where 
warehousemen  of  copper  refused  to  deliver  it  to  their 
principals,  and  set  up   that   the   principals   had.  given 
delivery  orders  to  third  parties,  but  they  did  not  defend 
on  behalf  of  the  third  parties,  it  was  held  they  were  liable 
in  damages  for  detinue,  and  had  no  defence  (s).      But 
where  an  auctioneer  received  goods  from  a  person  who  had 
unlawfully  distrained  upon  them,  it  was  held  an  answer  to 
an  action  for  the  money  produced  by  their  sale  that  the 
auctioneer  defended  on  the  authority  and  in  the  right  of  the 
true  owner  (t) .    An  agent  may  also  set  up  an  adverse  title 
where  the  principal's  possession  arose  out  of  a  fraud  (/(). 
But  if  an  agent,  knowing   of  the  adverse  title,  still 
chooses  to  act  as  agent,  he  cannot  set  up  the  right  of  the 
adverse  claimant  as  against  his  principal  (x).  Lord  Justice 
Lush,  speaking  of  such  a  person,  said  :  "  I  am  of  opinion 
that  when  a  person  in  such  a  position,  knowing  of  two 
adverse  claims  to  goods,  elects  to  take  the  part  of  one  of 


(<•/)  Dixon  v.  Hammond  (1819),  2 
1!.  &  Aid.  310  ;  Kieran  v.  Sandara 
(1837),  «  Ad.  &E1.  515. 

(r)  Eames  v.  Lacon  (1881),  IS 
('.  I).  137. 

(s)  Uogi  rs  <V  Son  v.  Lambert  §  Co. 
(1891),  1  Q.  15.  318. 


(t)  Biddle  v.  Bond  (1865),  6 
V>.  &  S.  225. 

[u)  Hardman  v.  Willcack  (1832), 
9  Bing.  3S2,  n. 

(x)  Ex  parte  Davies,  J,'  re  Sadler 
(1881),  19  C.  D.  86,  p.  93. 
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the  claimants,  and  to  sell  the  goods  as  his,  he  is  estopped 
from  afterwards  denying  that  claimant's  title." 

As  an  unpaid  vendor  estops  himself  asserting  his  lien 
if  he  represents  to  a  third  party  that  the  goods  are  held 
at  the  disposal  of  his  purchaser  (y)  ;  so  if  an  agent 
has  been  induced  to  attorn  to  a  third  party  by  his 
principal,  the  latter  cannot  set  up  his  title  against  the 
third  party,  for  he  has  induced  the  agent  by  the  act  of 
attorning  to  make  such  third  party  his  new  principal, 
and  estops  himself  from  disputing  his  title  (z). 

An  agent  cannot  set  up  that  the  money  he  has  received 
on  behalf  of  his  principal  was  received  in  respect  of  an 
illegal  or  void  transaction,  if  the  subject-matter  of  the 
agency  itself  is  not  illegal.  For  this  reason,  in  gambling 
transactions  an  agent  who  has  received  a  bet  and  has  it 
in  his  possession  must  hand  it  over  to  his  principal  (a). 
A  fortiori,  if  an  agent  has  received  money  on  behalf  of 
his  principal  from  a  person  who  owes  the  agent  personally 
money,  the  agent  cannot  pay  himself  and  set  up  the  debt 
as  a  defence  (&). 

An  agency  may  be  of  such  a  character  that  the  effect  Undue  iuflu 
of  it  is  that  the  agent  may  be  in  a  position  to  exercise  ence_ Sltts- 
overwhelming  influence  over  his  principal.  Such  agents 
suffer  from  the  disability  which  the  law  imposes  upon 
all  persons  in  a  position  to  exercise  overwhelming 
influence.  It  disenables  them  taking  gifts  or  benefits 
from  the  person  over  whom  the  influence  is  exercised 
without  proving  that  the  donor  was  free  from  it  at 
the  time.  The  rule  is  that  any  person  who  has  an 
overwhelming  influence  over  another  owing  to  his 
position,  as  a  father  over  his  child,  a  guardian  over  his 
ward,  has  to  prove  that  the  person  so  under  their 
influence  has  had  independent  advice  before  conferring 

(//)  Ross  v.  Edwards  %  Co.  (189.5),  (a)  lie  Mattos T.Benjamin  (1894), 

73  L.  T.  100.  63  L.  J.  Q.  B.  24S. 

(?)  Henderson  v.  Williams  (1895),  (b)  Shaw     v.     Picton    (1825),    4 

1  Q.  B.  521.  B.  &C.  715,  at  p.  728. 
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the  benefit.     This  principle  only  applies  to  substantial 
benefits  and  not  small  gifts  (c) .     While  this  rule  only  puts 
on  such  persons  the  onus  of  proving  that  the  persons 
not  only  knew  what  they  were  doing,  but  were  indepen- 
dently advised,  the  rule  applies  in  a  stronger  form  to 
gifts  made  by  a  client  to  his  solicitor.    As  to  these,  there 
is  an  absolute  rule  that  no  gifts  will  be  supported  from  a 
client  to  his  solicitor  while  the  relation  of  solicitor  and 
client  exists  (d).    In  Welles  v.  Middleton  (e),  the  Court,  in 
setting  aside  such  a  gift,  said  :  "In  the  case  of  attornies 
it  is  perfectly  well  known  that  an  attorney  cannot  take 
a  gift  while  the  client  is  in  his  hands  nor  instead  of  his 
bill.     And  there  would  be  no  bounds  to  the  crushing 
influence  of  the  power  of  an  attorney  who  has  the  affairs 
of  a  man  in  his  hands  if  it  were  not  so  ;   but  once  extri- 
cate him,  and  it  may  be  otherwise."    The  law  treats  the 
relation  of  solicitor  and  client  in  a  special  manner.      It 
has  laid  down  certain  rules  and  scales  of    charges  for 
the  remuneration  of  his  services,  and  imposes  upon  him 
the  obligation  not  to  bargain  for  any  additional  benefit. 
80  a  solicitor  was  obliged,  after  nine  years,  to  return  a 
present  given  him  by  his  client,  the  relationship  of  client 
and  solicitor  having  lasted  all  that  time.     The  rule  is 
so  strict  and  absolute  that  a  gift  to  a  solicitor  was  not 
even  supported  where  he  called  in  an  independent  solicitor 
to  advise  his  client  on  the  matter,  because  the  relationship 
of  solicitor  and  client  still  continued  (/).     And  this  rule 
extends  to  a  gift  to  a  solicitor's  wife,  for  he  and  she  are 
legally  one  (g).    The  rule  that  an  agent  may  not  make  a 
secret  profit  out  of  his  principal  applies  in  its  strongest 
form  to  a  solicitor  (,//"). 
Giits  to  This  rule  applies  also  to  a  counsel  in  a  case  (h).    Where 

disability  to             ('')  ^odes  v.Bate  (1866),  1  Ch.  252.  CD.  628. 

\d)  Tomson   v.   Judge    (1855),    3  (g)  Lilesv.  T«7y(1895),2Q.B.679. 

Drew    306.  iff)   Tyrell  v.    Bank   of  London 

(e)   Welles  v.  Middleton  (1785),  1  (1862),  lit  II.  of  L.  26. 

Cox,  112,  ;it  p.  125.  (A)  Broun  v.  Kennedy  (1861!),  33 

(/')  Morgan  v.  Muu.it  (1877),  6  Beav.  133. 
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on  user  of. 


such  confidential  relations  are  shown  once  to  exist,  either 
some  positive  act  or  some  complete  case  of  abandonment  of 
the  position  must  be  proved  before  it  is  determined  in  the 
eye  of  the  law  (i). 

An  agent  has  no  right  to  use  materials  obtained  by  him   Information 
in  the  course  of  his  employment,  and  onlv  for  his  em-  a?£  !nat1erials 

....''  ■*  obtained 

ployer,  against  his  principal's  interests.  It  is  contrary  during  agency 
to  the  good  faith  of  the  employment  which  underlies  the 
whole  of  an  agent's  obligations.  If  it  is  evident  that 
it  could  not  have  been  intended  by  the  parties  that 
the  agent  should  be  allowed  to  deal  in  the  way  he  pro- 
poses with  the  materials  obtained  in  the  course  of  it, 
then  the  law  will  imply  that  it  is  part  of  the  bargain 
that  he  should  not  do  so,  and  an  injunction  will  be 
granted  to  restrain  him  so  doing,  and  damages  for  having 
done  so  (k).  Thus,  agents  employed  in  canvassing 
for  advertisements  were  restrained  using  the  advertise- 
ments and  block  for  the  same  for  the  purposes  of  a  rival 
publication.  In  Robb  v.  Green,  the  manager  of  a  business 
copied  surreptitiously  his  master's  list  of  customers,  and 
set  up  a  rival  business,  and  his  employer  complaining, 
the  Court  ordered  the  list  to  be  given  up,  and  awarded 
150Z.  damages  in  consideration  of  the  implied  breach 
of  contract  (I) .  The  Courts  have  been  sometimes  in  a 
difficulty  as  to  the  form  of  the  injunction  the  principal 
was  entitled  to.  This  arises  from  the  fact  that  the  ex- 
agent  has  a  right  to  carry  on  a  rival  business,  unless 
there  is  a  clause  in  his  agreement  to  the  contrary ;  but 
is  not  entitled  for  that  purpose  to  use  materials  of  his 
late  employer  which  were  used  in  the  business.  He  is, 
however,  entitled  to  use  any  knowledge  he  may  have 
acquired.  Thus,jwhere  the  employer  had  a  process-serving 
agency,  and  the  agent  after  leaving  the  business  set  up  a 
similar  one,  the  Court  held  that  the  agent  had  no  right 

{i)  Modes  v.  £ate(lS66),lCh.2o2.       1  M.  &  G.   25;   Morison  v.   Moat 
(/.-)  Lamb  v.  Evans  (1893),  1  Ch.       (1851),  9  Hare,  241. 
218;  Prince  Alberts:  Strange  (1849),  (/)  (1885),  2  Q.  B.  315. 
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to  copy  his  employers  forms  or  to  take  extracts  from  his 
list  of  agents  in  the  country,  but  was  entitled  to  any 
information  he  could  get  from  directories,  etc.,  or  any 
other  source  of  information  open  to  the  public  (m). 

If  an  agent  imparts  confidential  information  (which  it 
was  not  part  of  the  implied  contract  with  his  employer 
that  he  could  use  for  his  own  purposes)  to  a  rival  firm, 
it  is  such  a  breach  of  fiduciary  relationship  that  he  will 
be  stopped  doing  so  by  injunction  {n).  "For  where  a 
person  obtains  information  in  the  course  of  a  confiden- 
tial employment,  the  law  does  not  permit  him  to  make 
any  improper  use  of  the  information  so  obtained  ;  and 
an  injunction  is  granted  if  necessary  to  restrain  such 
use ;  as  for  instance,  to  restrain  a  clerk  from  disclosing 
his  master's  accounts  or  an  attorney  from  making 
known  his  client's  affairs  learned  in  the  course  of  such 
employment "  (o),  but  it  is  not  a  breach  of  confidence  to 
use  knowledge  acquired  by  being  acquainted  with  the 
requirements  of  the  class  of  business  (p). 

As  a  consequence  of  the  rule  that  an  agent  is  not 
allowed  to  use  information  obtained  during  the  agency  to 
his  principal's  disadvantage,  he  is  not  allowed  to  buy  up 
claims  on  his  principal  nor  to  be  a  purchaser  of  his 
principal's  property  without  telling  him.  It  is  not 
sufficient  to  have  resigned  the  agency.  The  rule  laid 
down  is  that  to  enable  a  person  who  has  held  a  con- 
fidential situation  to  become  a  purchaser,  it  must  be 
shown  that  such  person  has  at  the  time  of  the  purchase 
shaken  off  that  character  by  the  consent  of  the  cestui  que 
trust  or  principal,  freely  given  after  full  information,  and 
has  bargained  for  the  right  to  purchase  himself.  For 
this  reason  a  barrister,  who  had  been  acting  as  agent, 


(m)  Louis  v.  Smcllie  (1895),  73 
L.  T.  226. 

{»)  Merryweatherv.  Moore  (1892), 
2  Ch.  ">18.* 

(o)  See     North,    J.,    Pollard    v. 


Photographic  Co.  (1888),  40  C.  D. 
345 ;  Morison  v.  Moat  (1851),  21 
L.  J.  Ch.  248. 

( ]>)  Renter's  T<U  gram  Co.  v.  Byron 
(1874),  43  L.  J.  Ch.  CGI. 
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was  not  allowed  to  hold  charges  on  the  person's  property 
whom  he  had  been  advising  for  more  than  he  gave  for 
them,  and  not  for  their  nominal  value  (q).  Nor  can  an 
agent  buy  himself  a  debt  which  he  was  employed  to 
settle  upon  the  best  terms  he  can  (r). 

(q)   Carter    v.     Palmer    (1842),    8  (r)  Reed    v.     Norris     (1837),     2 

CI.  &  F.  657,  at  707;    same  thing-  My.  &  Cr.  361,  at  p.  374;  Hobdm, 

as  to  solicitor,  Ex  p.  James,  8  Ves.  v."  Peters  (I860),  solicitors  clerk,  28 

337.  Bcav.  349. 
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We  have  now  considered  the  duties  of  the  various  kinds 
of  agents  towards  their  principals,  and  propose,  in  the 
present  Chapter,  to  consider  the  rights  and  remedies  of 
the  principal  against  his  agent,'  if  he  either  neglects 
those  duties,  travels  outside  of  them,  or  acts  in  breach 
of  good  faith  towards  his  employer. 

If  the  agent  does  not  carry  out  the  instructions  of  the 
principal,  the  first  remedy  the  principal  has  is  an  ordinary 
action  for  breach  of  contract.  Thus,  where  an  agent  of 
a  foreign  principal,  in  breach  of  his  instructions,  which 
were  only  to  hand  over  a  bill  of  lading  against  pay- 
ment, handed  the  bill  over  without  obtaining  payment, 
the  Court  held  that  he  was  liable  to  compensate  the 
principal  for  its  value  (a). 

The  agent  ought  to  make  a  contract  which  the  prin- 
cipal can  sue  on  and  enforce.  If  he  makes  one  which  the 
principal  cannot  enforce,  the  principal  can  recover  any 
money  back  which  has  been  paid  to  the  agent  in  the  belief 
that  the  agent  had  made  the  contract  as  directed.  So  it 
was  held  (b)  that  where  the  principal  told  his  agents, 
some  cotton  brokers,  to  buy  him  fifty  bales  of  cotton, 
and  they  bought  instead  300,  intending  to  appropriate 
fifty  of  them  to  the  principal  and  the  remainder  to  some 
other  persons  by  whom  they  were  employed,  the  Court  held 
that  the  agents  were  bound  to  return  the  800/.  paid  by  the 
principals  on  account  of  the  fifty,  because  they  had  not 


(«)  Slearine  Co.  v.  Heintzmann 
(18C4),  17  C.  B.  N.  S.  56;  Brown 
v.  Boormim  (1844),  11  CI.  &  Fin.  1. 


(b)  Bostock  v.  Jardine  (1860),  3 
II.  &  C.  700. 
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made  the  contract  they  had  been  engaged  to  make.  Baron 
Martin,  in  giving  judgment,  said  :  "It  is  clear  that 
there  was  no  such  contract  as  the  defendants  (the  agents) 
were  authorized  to  make,  because  the  contract  which 
they  made  through  Messrs.  Marriott  &  Co.  was  a  con- 
tract for  300  bales  of  Surat  cotton.  Suppose  the  defen- 
dants had  become  bankrupt,  and  the  plaintiff  had 
attempted  to  enforce  the  contract  against  Messrs.  Marriott, 
I  think  he  would  have  failed  at  common  law,  because 
there  was  no  contract  for  a  purchase  of  fifty  bales  of 
cotton,  but  a  contract  to  purchase  300;  but  even  assuming 
that  the  plaintiff  could  have  sued  upon  the  contract  at 
common  law,  it  is  evident  that  under  the  17th  section  of 
the  Statute  of  Frauds  he  must  have  failed.  Therefore 
the  defendants  never  gave  the  plaintiff  any  consideration 
whatever  for  the  money,  because  no  contract  was  ever 
made  by  the  defendants  as  the  plaintiff  authorized  them 
to  make." 

Where  the  agent  violates  his  duties  or  obligations  to  Agent  bound, 

..,,..  .  .      °  it  he  violates 

his  principal,  he  is  bound  to  indemnify  the  principal,  his  duty,  to 
whether  the  loss  arises  to  the  principal  through  damage 
to  his  own  property  or  from  the  fact  that  he  has  to 
compensate  a  third  party  for  negligence  or  acts  of  his 
agent  (c).  Thus,  if  the  agent  was  instructed  to  negotiate 
a  sale  only  for  ready  money,  and  he  allows  the  principal 
to  deliver  the  goods  without  their  having  been  paid  for, 
he  is  liable  for  any  loss  that  results  from  so  doing  (d) . 

Mr.  Justice  Grove  said,  in  Lilley  v.  Doubleday  (e),  where 
goods  had  been  warehoused  in  a  different  place  than  con- 
tracted for,  and  subsequently  burnt :  "If  a  bailee  elects 
to  deal  with  property  entrusted  to  him  in  a  way  not 
authorized  by  the  bailor,  he  takes   upon    himself   the 


indemnify 

against  con- 
sequences. 


(c)  Storv,  sect.  217  :    Cassaboglou 
v.  Gibb  (1883),  11  Q.  13.  D.  797. 

(d)  Kidd  v.  More  (1884),  2  Times, 
141. 


(*)  (1881),  7  Q.  B.  D.  510.  See 
also  Basis  v.  Garratt  (1830),  6  Bing. 
716. 
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risks  of  so  doing,  except  when  the  risk  is  independent  of 
his  acts  and  interest  in  the  property  itself."  And  so,  in 
another  case,  it  was  held  that  where  trustees  had  been 
negligent  they  must  be  held  responsible  for  any  loss 
in  any  way  to  the  property  ;  for,  whatever  might  be  the 
immediate  cause,  the  property  would  not  have  been  in  a 
situation  to  sustain  that  loss  if  it  had  not  been  for  their 
negligence  (/). 

The  loss  or  damage  need  not  be  directly  or  immediately 
caused  by  the  act  which  is  done  or  omitted  to  be  done. 
It  will  be  sufficient  if  it  be  fairly  attributable  to  it  as  a 
natural  result  or  a  just  consequence.  But  it  will  not  be 
sufficient  if  it  be  merely  a  remote  consequence  or  an 
accidental  mischief,  for  in  such  a  case,  as  in  many  others, 
causa  proximo  iion  remota  spectator.  It  must  be  a  real 
loss  or  actual  damage,  not  merely  a  probable  or  possible 
one.  "Where  the  breach  of  duty  is  clear,  it  will  be  pre- 
sumed that  the  party  has  sustained  a  nominal  damage  (g). 

The  damages  may  vary  according  to  the  time  when 
the  action  is  brought ;  for  instance,  if  the  neglect  of  duty 
is  non-insurance,  they  may  vary  from  a  nominal  sum 
where  the  thing  which  ought  to  have  been  insured  can 
still  be  insured  at  the  same  rate,  up  to  the  amount  of 
the  value  of  the  property,  less  the  premiums,  when  the 
loss  has  happened  (/<).  So,  where  the  agent  had  not 
invested  funds  of  his  principal  in  paper  and  tiles,  as 
directed,  but  altogether  in  paper,  the  Court  held  the 
measure  of  damages  was  the  price  of  tiles  at  the  port  of 
destination,  but  not  the  profits  that  might  have  been 
made  on  them  (i).  "Where  an  agent  is  directed  to  invest 
by  his  principal  in  a  particular  stock,  and  he  does  not  do 


(/)  Caffray  v.  Darby  (1801),  6 
Ves.  4ss,  at  p.  495. 

(ff)  Story  on  Agency,  sect.  217  c. 
Lord  Herschell  in  Vnrciidish-IU utinck 
v.  Fenn  (1887),  12  Ap.  Cas.  652, 
Ap.  662. 


(/;.)  Charles  v.  Altin  (1854),  15  C. 
B.  46 ;  see  judgments  of  C.  J.  Jervis 
and  Mr.  Justice  Maule. 

{,)  Bell  v.  Cunningham  (1830),  3 
Peters,  69  ;  Mayne  on  Damages, 
4th  ed.  p.  513. 
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so,  and  the  stock  rises,  the  principal  is  entitled  to  recover 
the  increased  value. 

If  the  agent  improperly  withholds  money  of  the  prin- 
cipal, he  is  liable  for  interest  and  the  expense  of  remitting 
it ;  but  he  is  not  responsible  for  remote  consequences,  such 
as  loss  of  credit  or  suspension  of  business,  caused  by  the 
delay  (A).  So,  if  the  agent  has  bought  goods  for  the  prin- 
cipal of  a  description  he  was  not  authorized  to  buy,  and 
has  been  paid  for  them,  the  principal  can  recover  from 
the  agent  the  price  he  has  paid  for  them,  and  any  loss  he 
may  have  sustained  by  the  breach  of  duty  ;  such,  for 
example,  as  having  had  to  compensate  a  customer  for  the 
difference  in  quality,  and  all  incidental  expenses  he  may 
have  been  put  to. 

The  agent's  duty  is  to  observe  his  principal's  instruc- 
tions, and  to  give  him  correct  information.  So,  when  an 
agent  was  told  to  buy  "  fine  new  crop  Persian  opium,"  and 
did  not  tell  his  principal  that  it  was  unobtainable,  but 
sent  him  some  opium  which  did  not  answer  the  descrip- 
tion, he  was  held  liable  for  the  loss  caused  to  the  prin- 
cipal by  selling  it  as  such.  The  agent  was,  however,  held 
not  liable  as  a  vendor  for  the  loss  of  profit  caused  by  the 
opium  not  being  as  described  (I). 

If  the  agent  can,  however,  show  that  no  benefit  could 
possibly  under  any  circumstances  have  accrued  to  the 
principal  by  his  order  having  been  obeyed,  the  principal 
will  have  no  right  of  action ;  ci  fortiori,  where  the  principal 
would  have  sustained  a  loss  or  damage  if  his  orders  had 
been  obeyed  ;  but  as  long  as  damage  might  have  resulted, 
though  no  damage  actually  is  done,  the  principal  has  a 
right  to  nominal  damages  (m).    But  if  no  loss  could  have 


Agent  failing 
to  hand  over 
money  is 
liable  for 
amount  and 
interest,  not 
loss  of  credit 
arising  to 
principal. 


If  no  damage 
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not  liable. 


(k)  Short  v.  Skipwith,  1  Brock. 
€ir.  103 ;  Story  ou  Agency,  sect. 
220. 

(1)  Cassaboglou  v.  Gibb  (1883),  11 
Q.  B.  D.  7S7. 

(//()  Marzetti  v.  Williams  (1830), 


1  B.  &  Ad.  427;  Van  Wart  v. 
Woolley  (1830),  1  M.  &  M.  520; 
Barker  v.  Green  (1824),  2  Bing.  317 ; 
Cavendish-Bentinck  v.  Fain  (1887), 
12  Ap.  Cas.  652,  at  p.  662. 
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happened  to  the  principal  by  the  neglect  of  the  agent,  as 
if  he  did  not  insure  when  the  principal  had  no  insurable 
interest,  the  agent  is  not  liable.  Although  the  agent 
may  have  disobeyed  his  principal's  orders  and  not  insured 
the  ship,  he  is  not  liable  for  such  disobedience  if  the 
insurance  would  have  been, useless,  as  where  the  ship  had 
deviated  from  her  voyage,  or  the  voyage  was  illegal ;  the 
damage  must  be  the  necessary  result  of  the  agent's  neglect 
of  duty  (»). 
Damage  must  The  agent  is  only  liable  for  the  damages  which 
resulT688^  necessarily  resulted  from  his  negligence  or  disobedience 
of  orders.  Tlius,  where  an  agent  in  effecting  an  insur- 
ance did  not  give  the  information  he  ought  to  have 
given  to  the  underwriter,  and  the  contract  was  therefore 
bad,  it  was  held  that  the  principal  could  not  recover  both 
the  amount  of  the  policy  and  the  costs  of  an  unsuccessful 
action  against  the  underwriter,  but  only  the  amount  of 
the  policy,  unless  he  could  show  that  the  agent  wished 
him  to  bring  the  action  against  the  underwriter  (o). 
Damages  for  In  the  Chapter  on  the  agent's  duty,  we  have  pointed 

out  that  his  duty  is  to  act  skilfully  according  to  the  kind 
of  agency  he  undertakes.  If  he  does  not  act  skilfully,  he 
is  liable  to  an  action  for  negligence.  In  Chapman  v. 
Walton  (p),  the  Court  held  that  the  skill  required  for  an 
agent  was  that  which  other  persons  exercising  the  same 
profession  or  calling,  and  being  men  of  experience  and 
skill  therein,  would  have  shown,  and  whether  the  agent 
in  any  particular  case  acted  properly  depended  on 
whether  such  persons  would  have  acted  in  the  same  way. 
That  was  an  insurance  agency  case,  where  the  agent  had 
not  inserted  a  deviation  clause  in  the  policy  ;  but  the  same 
principle  applies  to  all  agencies  ;  thus,  where  a  question 
arose    as    to  whether   a   house   agent   had  acted   with 


want  of  skill. 


"Ov 


(»)    Webster  v.  De  Tastet  (1797),       011  Ins.  4th  ed.  p.  243. 
7  T.  R.  157.  (/')  (1833),  10  Bin?.  57. 

(o)  Seller  v.  7For£  (1801),  Marshall 
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reasonable  care  in  accepting  a  cheque  instead  of  cash, 
the  Court  held  that  depended  on  what  was  the  practice 
of  other  house  agents  under  similar  circumstances.  An 
agent  ought  not  unnecessarily  risk  his  principal's  pro-" 
pert)-;  therefore,  where  the  only  means  a  landlord  had 
to  obtain  his  rent  was  to  refuse  his  licence  to  assign 
until  the  tenant  paid  rent,  his  agent  was  held  negligent 
in  accepting  a  cheque  in  lieu  of  cash  in  exchange  for 
such  a  licence.  It  would  be  negligent  also  if  an  agent 
were  to  hand  over  the  deeds  of  property  until  the  cheque 
for  the  purchase-money  had  been  cashed  {q). 

So  in  Hibbcrt  v.  Bayley,  where  an  auctioneer  had 
let  a  bidder  go  away  without  getting  him  to  sign  the 
contractor  paying  a  deposit,  the  question  left  to  the  jury 
was  whether  there  was  a  want  of  due  care  in  letting  the 
bidder  go  away  without  signing'  or  paying  a  deposit,  or 
else  by  not  declaring  the  bidding  void  and  continuing  the 
sale.  As  to  the  damages,  the  jury  were  told  to  find 
nominal  damages  if  they  believed  there  was  a  breach  of 
duty,  but  no  real  injury  (?•). 

The  agent  may  also  be  sued  in  tort,  for  wherever  there  principal  may 
is  a  contract  and  something  to  be  done  in  the  course  of  the  sue  agent  in 

°  _  tort. 

employment  which  is  the  subject  of  that  contract,  if  there 
is  a  breach  of  duty  in  the  course  of  that  employment  the 
party  injured  may  recover  either  in  tort  or  in  contract  is). 

The  next  right  a  principal  has  against  his  agent  is  Rigllt  t0  an 
a  right  to  an  account.  Before  the  Judicature  Act  the  account. 
Equity  Courts  refused  to  order  accounts  against  a  person 
who  was  alleged  to  be  an  agent  if  he  had  only  been  an 
agent  on  one  occasion,  or  if  there  was  only  a  simple 
account  to  be  taken,  as  of  royalties  or  a  patent  (t).  They 
only  directed  an  account  where  the  relation  of  principal 

(q)  Pepe  v.    We&tacott  (1S93),  10  auctioneer. 
Times,  51.  (*)  Per  Lord  Campbell,  Brown  v. 

(r)  (1860).   2   F.  &  F.   48.     See  Boorman  (1845),  11  CI.  &  Fin.  1. 
Parker  v.  Farebrother  (1853).   1  C.  (t)  Moxm  v.  Bright  (1869),  L.  R. 

L.   R.  323,  as  to  misdescription  by  4  Ch.  292. 
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and  agent  had  imposed  a  trust  upon  the  agent  (i.e.,  where 
the  agent  was  in  a  fiduciary  position),  or  else  where  the 
accounts  were  complicated  so  that  an  adequate  remedy 
could  not  be  obtained  in  the  Common  Law  Courts,  which 
had  no  machinery  for  taking  complicated  accounts  (u). 
There  has  been  held  to  be  no  such  fiduciary  relationship 
between  the  following  parties,  viz.,  between  master  and 
servant  (x),  between  a  banker  and  his  customer  (y) ;  nor 
does  it  exist  in  cases  of  contract,  where  the  parties  have 
made  payments  according  to  the  work  done  {z). 
Action  for  At    common    law    a    writ    of    account    lay    against 

common  law.  two  kinds  of  persons,  i.e.,  those  standing  in  a  quasi 
fiduciary  position,  as  farm  bailiffs,  receivers,  executors, 
and  guardians  in  socage,  and  by  merchant  against  mer- 
chant, judgment  being  given  in  the  form  of  the  order 
quod  computit.  A  master  could  also  have  a  writ  of  account 
against  his  servant.  The  account  was  taken  before 
auditors  appointed  by  the  Court,  and  then  there  was  final 
judgment  for  what  was  found  due.  The  form  of  the 
writ  against  the  former  directed  the  sheriff,  "  that  you, 
justice  A.,  that  justly  and  without  delay,  he  do  render  to 
B.  his  reasonable  account  for  the  time  in  which  he  was 
his  bailiff  in  N.,  and  the  receiver  of  the  money  of  him  the 
said  B.  as  he  can  reasonably  show  that  he  ought  to  render 
to  him,  that  we  may  hear  no  more  clamour  thereupon  for 
want  of  justice  "  (a). 

The  writ  as  between  merchants  was  also  directed  to  the 
sheriff,  and  was  as  follows: — "We  command  you  that 
you,  justice  A.,  merchant,  that  justly,  &c,  he  render  to 
B.,  merchant,  a  reasonable  account  for  the  time  in  which 
he  was  receiver  of  the  money  of  him,  the  said  B.,  for 

(w)  Makepiece  v.  Rogers  (I860),  34  28. 

L.   J.   Cli.    390  ;    King  v.   Rossett  (z)  Moxon  v.   Bright    (18G0),    4 

(1827),  2  Younge  &  J.  33.  Ch.  Ap.  292  ;  and  see  Makepiece  v. 

(x)  Smith  v.   Leveaux   (1863),    2  Rogers  (1865),  34  L.  J.  Ch.  396. 

D.  J.  &  S.  1.  {a)  Ilaynes    on     Equity,     4    Eq. 

(y)  Foley  v.  J5R«(1851),  2  H.  L.  C.  p.  255. 
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whatever  cause  and  contract  coming  to  the  common  profit 
of  the  said  A.  and  B.,  as  by  the  law  merchant  he  can 
reasonably  show  that  he  ought  to  render  him" (6).  This 
writ  does  not  seem  to  be  expressly  abolished  ;  but  by 
sect.  34,  sub-s.  3  of  the  Judicature  Act,  "  the  dissolution 
of  partnerships  or  the  taking  of  partnership  or  other 
accounts,"  has  been  assigned  to  the  Chancery  Division. 
Under  Ord.  III.  r.  8,  a  writ  of  summons  may  be  endorsed 
with  a  claim  that  an  account  may  be  taken.  The  forms 
given  under  the  Act  and  Daniel's  Chancery  Forms  simply 
give  the  endorsement  as  "The  plaintiff  claims  that 
an  account  may  be  taken  of  [say  what]."  In  an 
unreported  action  in  the  Queen's  Bench  Division,  Dove  v. 
Huoton  (c),  the  writ  was  endorsed  for  an  account  simply, 
the  plaintiff  being  the  owner,  and  the  defendant  the 
manager  of  a  public-house.  It  was  clear  that  at  the  price 
at  which  the  beer  was  sold,  and  from  the  amount  con- 
sumed, the  defendant  ought  to  have  handed  over  more 
to  the  plaintiff ;  but  as  the  plaintiff  had  not  asked  for  an 
account  against  the  defendant  on  the  footing  of  wilful 
default,  i.e.,  what  he  ought  to  have  received,  as  is  usual  in 
the  Chancery  Division  in  such  a  case,  the  Court  of  Appeal 
held  that  the  defendant  could  not  be  held  liable,  except 
for  what  he  had  been  shown  to  have  actually  received. 

Matters  of  account  may  be  referred  under  sect.  14  of  Arbitration 
the  Arbitration  Act,  1889  (d),  which  says,  "  The  Court  or  Act'  im 
a  judge  may  at  any  time  order  the  whole  cause  or  matter, 
or  any  question  or  issue  of  fact  arising  thereon,  to  be  tried 
before  a  special  referee  or  arbitrator  respectively  agreed 
on  by  the  parties,  or  before  the  special  referee  or  officer 
of  the  Court." 

Ord.  XV.  r.  1,  evidently  contemplates  accounts  being 

(b)  Fitzherbert,  Natura  Brevium,  Arthur  Powell  was  counsel  for 
116,  writ  of  account ;  and  see  p.  185  plaintiff  and  Mr.  A.  II.  Spokes  for 
hereof  as  to  when  it  is  agent's  duty       defendant. 

to  account.  (d)  52  &  53  Vict.  c.  49. 

(c)  Hilary     Term     (1893),      Mr. 
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taken  on  the  King's  Bench  side,  since  it  says  "that  an 
order  for  the  proper  accounts,  with  all  necessary  inquiries 
and  directions  now  usual  in  the  Chancery  Division  in 
similar  cases,  shall  be  forthwith  made."  Mr.  Justice 
Field  under  it  ordered  an  account  where  it  was  alleged 
that  the  plaintiff  and  defendant  jointly  bought  some  old 
buildings  for  the  purpose  of  pulling  down  and  selling 
the  materials  (e)  ;  under  which  circumstances  as  appears, 
from  Moxon  v.  Bright  (f)  and  Smith  v.  Leveaux(ff),  no 
order  would  have  been  made  in  the  Chancery  Division. 

But  simple  accounts  can  be  taken  in  the  King's  Bench 
Division.  If  the  accounts  are  complicated,  and  the  action 
has  been  commenced  in  the  King's  Bench  Division,  it 
will  be  transferred  (g).  The  existence  of  a  fiduciary 
relation  between  principal  and  agent  is  a  ground  for 
ordering  an  account  in  the  Chancery  Division,  and  it  is 
unnecessary  to  allege  any  fraud  or  special  circum- 
stance (h).  If  the  agent  can  prove  a  standing  or  settled 
account,  that  is  a  good  defence  (i),  unless  the  principal 
can  show  that  there  was  fraud,  or  that  there  are  many 
mistakes  in  it.  Sir  George  Jessel  (k)  laid  down  the  rule 
as  follows:  "Where  accounts  have  been  shown  to  be 
erroneous  to  a  considerable  extent  both  in  amount  and 
in  the  number  of  items,  or  where  fiduciary  relations 
exist  and  a  less  number  of  errors  are  shown,  or  where 
the  fiduciary  relations  exist  and  one  or  more  fraudu- 
lent omissions  or  insertions  in  the  account  are  shown, 
then  the  Court  opens  the  account,  and  does  not  merely 
surcharge  and  falsify."  There  is  an  important  difference 
whether  the  account  is  opened  or  only  surcharged  and 
falsified.     In  the  first  case  the  account  is  taken  from 

(»)   York  v.  Stowers  (1883),  W.  N.  (9  Hare,  G27)  ;  Mdkepiece  v.  Rogers, 

174.  4  De  G-.  J.  «fc  S.  649. 

(/)  (18G9),  4  Ch.  292.  (i)  Dawson   v.   Dawson   (1736).  1 

(,/0(1863),  2DeG.  &  S.  1.  Atk.  1. 

(.<•/)  Leslie  v.    Clifford  (1884),  50  (/■)    Williamson  v.  Marbour  (1877), 

L.  T.  590.  9  CD.  529. 

(//)  Padwick    v.    Stanley     (1852) 
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beginning  to  end,  and  parties  will  not  be  bound  by 
deductions  agreed  upon  between  them  when  taking  the 
account  previously  (/).  In  the  second,  the  person  having 
leave  to  surcharge  and  falsify  has  always  the  onus  upon 
him  of  establishing  his  right  to  surcharge  or  falsify  any 
item.  He  has  to  prove  every  omission  to  which  he 
claims  credit  (i.e.,  surcharge),  and  the  wrongness  of  every 
charge  to  which  he  objects  (i.e.,  falsification)  (m). 

Sir  George  Jessel  said(ra):  "Where  an  account  is  Whenprin- 
between  persons  in  a  fiduciary  relation,  and  the  person  [.j^t  to  bopeu 
who  occupies  the  position  of  an  accounting  party — that  the  account, 
is,  a  trustee  or  agent — is  the  defendant,  it  is  easier  to 
open  the  account  than  it  is  in  cases  where  the  persons 
do  not  occupy  that  position — that  is  to  say,  that  a  less 
amount  of  error  will  justify  the  Court  in  opening  the 
account.  Then  I  have  one  other  observation  to  make, 
which  is,  that  where  you  show  a  single  fraudulent  entry 
in  the  case  of  persons  occupying  the  position  of  principal 
and  agent,  or  trustee  and  cestui  que  trust,  the  Court  has 
actually  opened  an  account  extending  over  a  greater 
number  of  years  and  closed  for  a  much  longer  period 
than  the  account  I  have  before  me"  (viz.,  extending 
over  nineteen  years,  and  closed  for  some  time  ;  it  does 
not  appear  from  the  report  how  long).  "  I  mean  the 
case  of  Allfrey  v.  Allfrey  (nn) ,  before  Lord  Cottenham. 
"We  therefore  have  this  as  a  sort  of  guide,  without  laying- 
down  any  general  rule,  because  every  case  must  depend 
on  its  own  circumstances,  that  where  accounts  have  been 
shown  to  be  erroneous  to  a  considerable  extent,  both  in 
amount  and  in  the  number  of  items,  or  where  fiduciary 
relations  exist  and  a  less  number  of  errors  are  shown, 
or  where  the  fiduciary  relations  exist  and  one  or  more 
fraudulent  omissions  or  insertions  in  the  account  are 

(/)  Osborni    v.    Williams    (1811),  (n)   Williamson  v.  Barbour  (1877), 

18  Ves.  379.  9  C.  D.  529. 

Pit  v.  GJiolmondeley  (1754),  2  (tin)  (1849),  1  Mac.  .V  G.  87. 

Vt  s.  S.  565. 
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Account  of 
illegal  contract 
will  not  be 
directed. 


Principal  not 
liable  to  pay 
agent  if  not 
kept  account. 


shown,  then  the  Court  opens  the  account,  and  does  not 
thereby  surcharge  and  falsify." 

A  single  important  error  may  be  a  ground  for  opening 
a  whole  account  (o).  In  Williamson  v.  Barbour  (p),  it  was 
attempted  to  be  made  out  that  one  partner  knew  of  the 
fraud  and  had  acquiesced  in  it,  and  that  was  a  ground 
for  holding  that  the  account  should  not  be  opened,  but 
the  Court  refused  to  adopt  that  view. 

The  Court  will  not  assist  to  carry  out  an  illegal  contract, 
and  so  will  not  order  an  account  where  the  basis  of  the 
contract  is  illegal;  but  it  will  interfere  to  prevent  those 
who  have  under  an  illegal  contract  obtained  money 
belonging  to  other  persons,  on  the  representation  it  was 
legal,  from  keeping  the  money  (q) .  Although  the  parties 
to  an  illegal  contract  cannot  sue  one  another,  if  a  third 
party  receives  money  under  such  contract  he  may  be 
sued.  So,  though  the  contract  between  the  principal 
and  the  third  party  may  be  illegal,  if  the  agent  receives 
money  under  it  on  behalf  of  the  principal  he  may  be 
sued  (?•).  So,  similarly,  where  the  money  has  been 
paid  to  the  agent  under  a  void  contract,  as  a  betting 
transaction  (s). 

An  agent  who  ought  to  keep  an  account  cannot  charge 
the  principal  for  his  services  if  he  has  not  kept  one.  Lord 
Eldon  held,  with  respect  to  a  man  who  had  been  the 
auditor,  steward,  and  solicitor  of  another,  as  follows  : 
"A  man  standing  in  a  relation  imposing  a  duty  to  keep 
regular  accounts  cannot  be  permitted  to  make  a  demand 
for  work  and  labour  in  that  character  with  reference  to 
which  he  has  kept  no  account,  which  is  justified  by  a 
principle  that  ought  to  be  loudly  published,  that  a  receiver 


(o)  Gething  v.  Keighley  (1878),  9 
CD.  .VI 7. 

{p)  (1877),  9  C.  D.  529,  at  p.  53G. 

(q)  Sykes  v.  Beadon  (1879),  11 
C.  D.  170;  see  p.  194,  where 
Sharp  v.  Taylor  (1819),  2  Ph.  801. 


is  reflected  on. 

(r)  Tenant  v.  Elliott,  1  B.  &  P.  3  ; 
Farmer  v.  Russell,  1  E.  &  P.  29G. 

(\)  Bridger  v.  Savage  (1885), 
12  &.  B.  D.  363  ;  Beeston  v.  Beeston 
(1875),  1  Ex.  Div.  13. 
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-who  does  not  pass  his  accounts  regularly  ought  not  to  be 
allowed  any  poundage  "  (t). 

If  an  agent  has  employed  the  principal's  money  for 
his  own  purposes,  the  principal  has  a  right  to  an  account 
to  enable  him  to  see  whether  he  should  claim  the  profit 
the  agent  has  made  on  his  money,  or  whether  he  should 
only  claim  interest  (u).  An  agent  ought  to  be  constantly 
ready  with  his  accounts,  and  he  is  liable  to  interest  if  he 
refuses  to  account  and  pay  over  {x). 

Before  the  Judicature  Act,  if  an  action  were  brought  interest,  when 
against  the  agent  for  money  had  and  received  on  behalf  of  ^gent  liable 
his  principal,  no  interest  could  be  given  ;  but  now  the 
Courts  will  give  interest  on  money  improperly  retained  by 
the  agent  from  the  time  of  the  refusal  to  hand  it  over  (y) . 
The  payment  of  interest  being  to  compel  the  agent  to  per- 
form his  duty.  But  an  agent  is  not  liable  to  the  penalty 
of  paying  interest  merely  because  he  has  the  principal's 
money  in  his  hands ;  he  must  have  improperly  withheld 
his  accounts  and  refused  to  pay  the  money  over,  or  have 
delivered  fraudulent  accounts.  If  the  agent  has  made  (z) 
interest  on  his  principal's  money,  it  will,  of  course,  belong- 
to  the  principal,  and  can  be  recovered  by  him  (a).  If,  also, 
the  agent  has  made  a  secret  profit,  he  will  be  charged 
interest  on  the  amount  of  it(b),  and  the  rate  of  interest 
given  is  usually  five  per  cent.  (c). 

Lord  Hatherley  made  a  solicitor  who  had  been  acting  Soiicitor- 
as  agent  pay  five  per  cent.,  as  there  was  no  evidence  that 
he  had  used  it  in  his  business  ;    and  there  being  no 
evidence  he  had  made  more  on  it(d). 

(t)    White  r.    Lincoln    (1S03),   8  (z)  Turner  v.  Burtenshaw  (1867), 

Yes.  363,  at  p.  370.  2  Ch.  Ap.  408,  at  p.  492. 

(u)   Treves  v.  Townshend  (1784),  1  (a)   Rogers  v.    Boehm    (1799),    2 

Brown,  C.  C.  384.  See  also  Seathcote  Esp.  702. 

v.  Hulme  (1819),  1  J.  &  W.  122.  (b)  Benson  v.  Seathom  (1842),  1 

{x)  Sarsant  v.  Blaine  (1887),  56  Y.  &  C.  C.  C.  326. 

L.  J.  Q.  B.  511;   Fearse  v.  Green  (c)  Boston  Deep  Sea  Fishing  Co.  v. 

(1819),  1  Jac.  &  W.  135.  Ansell   (1888),    39    C.    D.    339,    at 

(y)  Harsant  v.  Blaine  (1887),  56  p.  353. 

L.  J.  Q.  B.  511.  (d)  Burdieh  v.  Garrick  (1870),  5 


airent. 


to  his  use. 
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Principal  can         It  seems  where  an  agent,  all  of  whose  time  belongs  to 

moneyeearn°ed    tne  principal,  earns  money  from   a   third   party,   that 

in  employ  of      money  belongs  to  the  principal  (e)  ;   and  if  he    makes 

in  par  y.       ^  bargain  with  the  third  party  so  that  he  will  also  receive 

pay  for  his  services  and  some  of  the  profits  belong  to  him, 

he  cannot  sue  for  it,  as  it  is  the  principal's,  and  the  Court 

regards  such  an  arrangement  as  tending  to  prevent  him 

acting  to  the  best  of  his  abilities  for  his  principal  (/). 

Principal  can         The  agent  is  not  allowed  to  make  a  secret  profit  out  of 

Secret  ^mfit1*'8  ^s  principal  5  anc^  ^  the  principal  authorizes  him  to  pay  a 

as  money  had    certain  price  for  goods  or  shares,  and  he  gets  them  cheaper, 

the  agent  is  not  allowed  to  pocket  the  difference  ;  but  the 

principal  can  recover  the  profit  either  in  an  action  for 

money  had  and  received  (</),  or  else  on  the  Chancery  side 

by  obtaining  a  declaration  ordering  the  money  to  be  paid 

over  to  him.     The  same  principle  applies  to  company 

promoters  ;  but  a  person  who  has  been  supplying  goods 

to  a  firm  before  it  was  turned  into  a  company,  and  making 

a  profit,  will  not,  by  becoming  a  director  and  promoting 

the  company,  be  obliged  to  account  for  the  profits  made 

on  contracts  which  were  entered  into  before  the  company 

was  formed  and  continued  by  them,  but  only  on  those 

entered  into  after  the  incorporation  (1i). 

The  principal  has  a  right  of  action  against  the  agent 
for  the  amount  of  any  secret  profit  he  may  have  obtained. 
Commission  received  by  an  agent  or  trustee  of  a  pur- 
chaser without  knowledge  of  his  principal  is  a  bribe — it 
is  a  profit  which  the  principal  has  a  right  to  extract  from 
the  agent  whenever  it  comes  to  his  knowledge  (i). 

The  principal  has  also  a  criminal  remedy  against  his 

Ch.  233.  See  also  Lonsdale  v.  Church  L.  R.  9  Q.  B.  480. 

(1794  ,  3  lirown,  C.  C.  40.  (/*)  Albion  Steel  and  Wire  Co.  v. 

(«     Dennis   v.    Barber    (1703),    6  Martin  (1875),  1  C.  D.  580. 
Mod.  69.  (i)  Phosphate  Sewage  Co.  v.  Sart- 

(/)    Thompson  v.  Havelock  (1808),  mont  (1877),  5  C.  D.  394,  at  p.  457  ; 

1  Camp.  527  ;  Diplock  v.  Blackburn  Mayor  of  Salford  v.  Lervr  (1891), 

(1811),  3  Camp.  43.  1  Q.  B.  168. 

{(j)  Morison  v.   Thompson   (1874), 
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Public  Bodies 
Corrupt 
Practices  Act, 
1889. 


•agent  if  he  takes  a  bribe,  and  can  make  him  liable  for 
fraud  (j)  by  indicting  together  with  the  third  party  for 
conspiracy  to  defraud. 

Both  the  giving  and  the  receiving  of  a  bribe  is,  in 
respect  to  members  or  servants  of  public  bodies,  a  mis- 
demeanour, and  punishable  by  imprisonment  with  hard 
labour  and  fine  (k) . 

A  person  in  a  fiduciary  position  is  liable  to  attachment 
if  he  makes  default  in  paying  over  money  entrusted  to 
him  when  ordered  to  do,  whether  he  still  holds  the  money 
or  has  parted  with  it  (I).  And  the  rule  is  so  strict  that 
a  director  was  held  to  be  accountable  for  money  received 
from  the  promoter  to  indemnify  him  for  the  loss  suffered 
on  his  selling  his  qualifying  share  as  director  on  retire- 
ment from  the  position  (m). 

Where  the  fact  that  the  agent  receives  a  reward  from  Where  prin- 
the  third  party  is  or  ought  to  be  well  known,  as  there  is  p8v  agent,  he 
a  custom  to  that  effect,  the  principal   has  no  right  of  cannot  recover 

L  L  °  secret  profit. 

action.  Thus,  it  was  held  that  a  person  who  employed 
an  agent  to  raise  money  for  him  was  not  entitled  to  the 
commission  the  agent  received  from  the  insurance  com- 
pany for  introducing  the  loan  (n). 

Similarly,  if  the  agent  is  not  remunerated  b}^  the  prin- 
cipal for  his  work,  but  gets  his  remuneration  from  the 
third  party  by  bringing  the  principal's  work  to  him,  the 
principal  cannot  recover  this  money.  Lord  Justice 
Mellish  thus  states  the  principle  :  "  If  a  person  employs 
another,  who  he  knows  carries  on  a  large  business,  to  do 
certain  work  for  him  as  his  agent  with  other  persons, 
and  does  not  choose  to  ask  what  his  charge  will  be,  and 
in  fact  knows  he  is  to  be  remunerated  not  by  him  but 
by  other  persons — which  is  very  common  in  mercantile 


[j)  Reg.  v.  Barber  (1887),  3  Times, 
491. 

(lc)  52  &  53  Vict.  c.  69. 

{I)  Croivther    v.    EUjood    (1887), 


(auctioneer)  34  C.  D.  691. 

[m)  Archer'sease  (1892),  1  Ch.  322. 

(«)  Norreys  v.  Hodgson  (1897),  13 
Times,  421." 
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business — and  does  not  choose  to  take  the  trouble  of 
inquiring  what  the  amount  is,  he  must  allow  the  ordinary 
amount  which  agents  are  in  the  habit  of  charging  "  (o). 
Eight  of  The  principal  has  a  right  to  dismiss  his  agent  at  any 

EKg^nt.  time>  unless  the  agency  is  for  a  fixed  period,  the  con- 
tract of  agency  being  one  which  is  revocable  at  the  will 
of  the  principal.  (See  chapter  on  "Termination  of 
Agency")  (p). 

Where  the  agency  is  for  a  fixed  period,  the  principal 
is  entitled  to  dismiss  the  agent  if  he  takes  a  commission 
from  a  third  party,  or  if  in  any  other  way  he  makes  a 
secret  profit,  as  by  not  accounting  for  discounts  or  selling 
at  a  higher  price  than  he  gives  the  principal  credit  for  {q). 
If   the   principal   dismisses   the  agent  for   a  cause    he 
cannot  substantiate,  and  then  discovers  he  has  taken  a 
commission,  that  will  justify  the  previous  dismissal  (r) . 
Lord  Justice  Cotton  said  :  "  If  a  servant  or  a  managing 
director,  or  any  person  who  is  authorized  to  act  and  is 
acting  for  another  in  the  matter  of  any  contract,  receives 
as  regards  the  contract  any  sum,  whether  by  way  of  per- 
centage or  otherwise,  for  the  person  with  whom  he  is 
dealing  on  behalf  of  his  principal,  he  is  committing  a 
breach   of   duty.     It   is  not  an  honest  act,  and  in  my 
opinion  it  is  sufficient  to  show  that  he  cannot  be  trusted 
to  perform  the  duties  which  he  has  undertaken  as  servant 
or  agent.     He  has  a  temptation,  especially  where  he  is 
getting  a  percentage  on  expenditure,  not  to  cut  down  the 
expenditure,  but  to  let  it  be  increased,  so  that  his  per- 
centage may  be  larger.     I  do  not,  however,  rely  upon 
that ;  but  what  I  say  is  this,  that  where  an  agent  enter- 
ing into  a  contract  on  behalf  of  his  principal,  and  without 

(o)   Great    Western  Insurance   Co.  Times,  199. 
v.  Cunliffe  (1874),  9  Ch.  Ap.   525;  (?)  Bulfield  v.  Fournier  (1895),  11 

Baring  v.  Stanton  (1876),  3  Ch.  Div.  Times,  62  and  282. 
502;   Williamson  r.  Barbour,  9  CD.  {>■)  Boston   Deep   Sea,  §c.   Co.  v. 

.529.  Ansell   (1888),    39   C.   D.    339,   at 

{p)    Henry  v.   Lowson  (1885),    2  p.  357. 
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knowledge  or  assent  of  the  principal,  receives  money  from 
the  person  with  whom  he  is  dealing,  he  is  doing  a 
wrongful  act ;  he  is  misconducting  himself  as  regards 
the  agency,  and,  in  my  opinion,  gives  to  his  employer, 
whether  a  company  or  an  individual,  and  whether  the 
agent  he  a  servant  or  a  managing  director,  power  and 
authority  to  dismiss  him  from  his  employment  as  a 
person  who  by  that  act  is  shown  to  be  incompetent  of 
faithfully  discharging  his  duty"  (s). 

In  the  Court  below,  Mr.  Justice  Kekewich  had  held  °.ne  act  oi 
that,  as  the  act  complained  of  was  only  an  isolated  act,  sufficient. 
the  company  had  no  legal  right  to  dismiss  their  managing 
director,  but  this  view  was  not  upheld  by  the  Court  of 
Appeal.  In  answer  to  a  suggestion  that  as  the  act  had 
happened  some  time  ago,  it  was  not  sufficient  to  justify  a 
dismissal,  Lord  Justice  Cotton  said :  "  It  was  urged  before 
us  that  it  was  a  long  time  ago,  and  it  was  said,  Suppose  this 
happened  eight  years  ago — supposing  the  act  had  been 
done  eight  years  ago — would  that  in  law  have  justified  the 
employer  in  discharging  him  ?  In  law,  I  say  yes.  It  is  very 
true  that  if  an  employer  was  a  reasonable  man,  and  found 
that  a  servant  who  had  served  him  faithfully  some  eight 
years  had  in  the  early  time  of  his  employment  done 
an  act  which  was  wrongful  and  justified  his  dismissal, 
probably  he  might  have  said  :  '  This  is  a  man  who  has 
been  in  my  employ  for  years,  and  he  has  always 
behaved  himself  honestly  in  the  discharge  of  his  duties 
except  in  regard  to  this  one  transaction  which  took  place 
such  a  long  time  ago,  and  therefore  I  do  not  insist  upon 
my  legal  right.'  But  although  a  man  would  ordinarily 
act  in  that  way,  yet,  in  my  opinion,  that  has  no  effect  on 
the  question  whether  the  act  is  not  of  such  a  character 
as  to  justify  the  employer  in  dismissing  him  when  he 
finds  it  out."  Of  course,  if  he  knows  of  the  act,  and  still 
continues  to  employ  him,  it  might  be  held  to  be  condoned. 

(s)  Boston  Deep  Sea,  §c.  Co.  v.  Ansel/,  ubi  supra. 
W.  Q 
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Where  an  agent  employed  to  purchase  an  estate  instead 
of  baying  for  the  principal  buys  for  himself,  the  principal 
can  have  him  declared  trustee  for  him  (t) ;  and  where 
the  agency  extends  only  to  part  of  the  lands  included  in 
a  purchase,  and  there  is  uncertainty  as  to  which  were 
intended,  a  reference  may  be  directed  to  ascertain  them, 
and  also  the  price  to  be  paid  («.)•  A  person  acting  as 
agent  for  another  who  has  an  interest  in  a  lease  cannot 
renew  it  for  his  own  benefit  (x). 

Both  at  common  law  and  in  equity  the  principal  has  a 
right  as  owner  of  property  to  follow  it  or  its  produce  into 
the  hands  of  any  person  into  whose  possession  he  can 
trace  it :  unless  the  principal  is  estopped  from  doing  so 
by  having  held  out  the  person  who  has  dealt  with  the 
property  as  the  owner,  or  the  party  in  possession  is  pro- 
tected by  the  Factors  Acts.  If  the  agent  is  in  a  fiduciary 
position  (y),  the  principal  can  in  equity,  if  the  sale  was 
rightful,  take  the  proceeds  of  the  sale  if  he  can  identify 
them.  If  the  sale  was  wrongful,  he  can  still  take  the 
proceeds,  in  a  sense  adopting  the  sale  for  the  purpose  of 
taking  the  proceeds  if  he  can  identify  them.  There  is 
no  distinction  between  a  rightful  and  a  wrongful  dis- 
position of  the  property,  so  far  as  regards  the  right  of 
the  beneficial  owner  to  follow  the  proceeds.  It  very 
often  happens  that  the  principal  cannot  identify  the 
proceeds,  as  they  may  have  been  invested  together  with 
the  fiduciary  agent's  in  a  purchase :  as,  for  instance,  in 
land  or  chattels.  If  the  purchase  is  clearly  made  with 
the  principal's  money,  he  has  a  right  to  elect  either  to 
take  the  property  purchased  or  to  hold  it  as  a  security 
for  the  amount  of  his  money  laid  out  in  the  purchase. 


(t)  Leesv.  Nuttall  (1829),  1  Itus. 
A-  My.  :>:;. 

(u)  Chattock  v.  Muller  (1878),  8 
C  I>.  177;  ami  sec  eases  referred  to 
in  Fox  v.  Mackreth  (1788),  W.  &  T. 
I,   ('.  inEij. 

(./■)  Edwards  v.  Lewis  (1717),   3 


Atk.  538  ;  and  seeJTeech  v.  Sandford 
1726),    and    cases   collected    there, 
W.  A  T.  L.  C.  Eq. 

(//)  New  Zealand  Land  Co.  v. 
Watson  (1881),  7  Q.  B.  D.  374,  per 
]..  .1.  Bramwellj  at  p.  382. 
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If  the  fiduciary  agent  has  mixed  his  principal's  money 
with  his  own  money  in  making  the  purchase,  the  prin- 
cipal can  no  longer  elect  to  take  the  property,  because  it 
is  no  longer  bought  with  the  trust  money  simply  and 
purely,  but  is  a  mixed  fund.  He  has  a  right  to  a  charge 
on  it  for  the  amount  of  his  money  laid  out  in  the  pur- 
chase, and  that  charge  is  quite  independent  of  the  fact 
what  the  actual  amount  thus  laid  out  by  the  agent  was  0). 

There  is  no  distinction  between  an  express  trustee  or 
an  agent,  or  a  bailee,  or  a  collector  of  rents,  or  any  one 
else  in  a  fiduciary  position,  so  far  as  regards  the  right  of 
the  beneficial  owner  to  follow  the  proceeds.  Their  rights 
are  founded  on  the  same  principles  because  the  beneficial 
ownershipis  the  same  wherever  the  legal  ownership  maybe. 
Thus,  if  goods  are  bargained  and  sold  to  a  man  upon  trust 
to  sell  and  hand  over  the  proceeds  to  another,  that  other 
is  the  beneficial  owner.  If  instead  of  being  bargained  and 
sold,  so  as  to  vest  the  legal  ownership  in  the  trustee,  they 
are  deposited  with  him  to  sell  as  agent,  so  that  the  legal 
ownership  remains  in  the  beneficial  owner,  the  rights  of 
the  beneficial  owner  are  the  same  in  both  cases  («). 

If  the  agent  has  acted  with  want  of  good  faith  to  his 
principal,  either  by  concealing  some  material  fact,  as  if 
he  is  an  agent  to  buy,  he  sells  his  own  property  without 
saying  it  is  so,  or  by  making  a  secret  profit,  the  prin- 
cipal can,  at  his  option,  elect  to  take  the  property  and 
pay  no  more  for  it  than  the  agent  has  paid,  or  else 
rescind  the  contract. 

In  the  case  of  The  Emma  Silver  Minunj  Co.  v.  Grant  (b), 
one  of  the  promoters  took  a  secret  profit  of  20  per  cent, 
on  the  capital.  In  an  action  by  the  company  against 
him  he  was  obliged  to  repay  and  ordered  to  be  account- 
able for  it  to  the  company.     In  his  judgment,  Sir  George 


Xo  distinction 
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and  a<rent. 
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(z)  Re  Httllelt's  Estate,  Knatch- 
bull  v.  Hallett  (ISSOj,  13  CD.  696; 
12  L.  T.  X.  S.  421. 


(«)  Knatchbull  v.  Hallett  (1880  . 
13  C.  D.  696. 

(b)  (1S79),  11  C.  D.  918. 
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Lord  Lindley's 
opinion. 


Jessel  quotes  Lord  Justice  James  with  approval,  as 
follows :  "A  promoter  is,  according  to  my  view  of  the 
case,  in  a  fiduciary  relation  to  the  company  which  he 
promotes  or  causes  to  come  into  existence.  If  that  pro- 
moter has  property  which  he  desires  to  sell  to  the  com- 
pany, it  is  quite  open  to  him  to  do  so;  but  upon  him, 
as  upon  any  other  person  in  a  fiduciary  position,  it  is 
incumbent  to  make  full  and  fair  disclosure  of  his  interest 
and  position  with  respect  to  that  property.  I  see  no 
difference  in  this  respect  between  a  promoter  and  a 
trustee,  steward  or  agent." 

The  principal  has  a  right  in  an  action  against  his  agent 
for  an  account,  in  which  action  he  alleged  fraud,  to  deliver 
interrogatories  asking  for  full  particulars  of  the  persons 
with  whom  the  agent  dealt,  and  at  what  places  and  times, 
this  information  being  necessary  to  prove  the  fraud  (c) . 

There  have  been  some  cases  (d)  in  which  a  distinction 
has  been  made  between  persons  who  have  bought  outright 
a  property  and  then  re-sold  it  afterwards  at  a  profit  to  the 
company  of  which  they  were  promoters,  on  the  ground 
that  at  the  time  of  their  original  purchase  they  were  not 
agents  of  the  company  or  in  a  fiduciary  position  towards 
it,  and  that,  though  they  ought  to  have  disclosed  their 
interest,  yet,  as  the  company  was  unable  or  unwilling 
to  ask  for  rescission  of  the  contract,  the  company  had 
no  right  to  ask  such  promoters  to  repay  it  the  profit 
obtained  on  the  re-sale.  These  cases  seem  to  be  at 
variance  with  the  principle  that  the  principal  has  the 
option  of  either  rescinding  the  contract  or  taking  the 
property  at  the  price  at  which  the  agent  obtained  it,  and 
also  to  open  the  door  to  fraud  on  the  part  of  agents. 

Lord  Lindley,  in  his  book  on  Companies  (<?),  says: 
"The  distinction  here   {i.e.,  in  the  above  cases)  drawn 


(c)  Leiteh    v.    Abbott    (1886),   31 
C.  D.  374. 

'(d)  Cap,    Breton    Co.    (1884),    26 
C.  D.  221 ;  Ladywell  Mining  Co.  v. 


Brookes  (1887),  35  C.  D.  400. 

(e)  Lindley  on  Companies,  5th  Ed. 
360. 
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between  a  company  contemplated  by  the  buyers,  but  not 
yet  in  process  of  formation,  and  a  company  the  formation 
of  which  has  commenced,  is  very  fine ;  the  more  so  as  it 
has  been  conceded  that  the  company  ultimately  formed 
may  have  been  very  different  from  that  the  promoters 
were  endeavouring  to  form  when  they  became  purchasers 
themselves;"  and  he  adds,  "  Notwithstanding  the  present 
state  of  the  authorities,  the  writer  ventures  to  submit  that 
it  is  the  breach  of  duty  on  the  part  of  the  seller  to  the  com- 
pany, and  it  is  the  resulting  application  of  the  company's 
money  which  gives  rise  to  the  right  to  relief  in  these 
cases ;  and  he  submits  that  when  a  promoter  sells  his 
own  property  to  a  company  at  a  profit,  without  disclosing 
the  fact  that  what  he  is  selling  is  his  property,  the  com- 
pany can,  at  its  option,  either  rescind  the  sale  or  keep 
the  property,  paying  only  its  fair  value,  and  such  further 
allowances,  if  any,  as  may  be  just,  and  recovering  back 
from  the  promoter  the  difference  between  such  value  and 
the  allowances,  if  any,  and  the  sum  he  has  managed  to 
extract  from  the  company." 

As  has  been  pointed  out  in  the  Chapter   on    "The  Agent's  duty 
Duties  of  an  Agent,"  the  agent  is  bound  to  disclose  not  exact  nature 
merely  the  fact  that  he  has  an  interest  in  the  subject-  of  lllterest- 
matter  of  the  agency,  but  to  disclose  the  exact  nature  of 
his  interest,  and  the  burden  of  proof  that  he  has  done  so 
lies  on  him  (/).  He  is,  however,  not  bound  to  disclose  any 
interest  he  may  have  in  the  person  for  whom  or  to  whom 
the  subject-matter  of  a  contract  has  been  bought  or  sold, 
as  the  case  may  be  {g).  Thus,  where  the  principal  brought 
an  action  to  recover  the  extra  profit  made  by  the  agent, 
Sir  George  Jessel  said  (h)  :    "It  is  not  enough  for  an 
agent  to  tell  the  principal  that  he  is  going  to  have  an 
interest   in   the   purchase,    or   to   have   a   part   in   the 

(/)  Burdick  v.  Garriek  (1870),  ■">       Times,  380. 
Ch.  Ap.  241.  (A)  Bunnt   v.  English   (1874),   IS 

{//)  Guy    v.    Churchill   (1SS9),    5       Eq.  ,524,  at  533. 
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purchase  ;  he  must  tell  him  all  the  material  facts.  He 
must  make  a  full  disclosure,"  and  then  quotes  Lord  St. 
Leonards'  judgment  in  Murphy  v.  O'Shea  (i)  :  "  If,  in  a 
transaction  between  principal  and  agent,  it  appears  that 
there  has  been  any  underhand  dealing  by  the  agent,  ex. 
(/)■.,  that  he  has  purchased  the  estate  of  the  principal  in 
the  name  of  another  person  instead  of  his  own,  however 
fair  the  transaction  may  be  in  other  respects,  it  has  no 
validity  in  a  Court  of  Equity."  Sir  George  Jessel  then 
goes  on :  "  Now,  what  is  the  meaning  of  knowledge 
which  he  himself  possessed  ?  Full  disclosure  of  that  he 
knows.  Is  it  sufficient  to  say  that  he  has  an  interest?  Is 
it  sufficient  to  put  the  principal  on  inquiry?    Clearly  not." 

The  agent  may  set  up  that  the  principal  has  ratified 
or  adopted  what  has  been  done  after  learning  the  true 
facts,  or  else  that  the  principal,  knowing  the  facts  all 
along,  acquiesced,  and  is  therefore  estopped  from  com- 
plaining ;  but  the  onus  lies  on  the  agent  of  proving  this. 
As  the  principal  has  a  right  of  action,  the  agent  must 
show  that  the  principal  is  estopped,  or  else  must  prove 
something  in  the  nature  of  accord  and  satisfaction. 

In  Be  Bussche  v.  Alt(k),  Lord  Justice  Thesiger  says: 
"It  is  competent,  no  doubt,  to  a  principal  to  ratify  or 
adopt  the  act  of  his  agent  in  purchasing  that  which  such 
agent  has  been  employed  to  sell,  and  to  give  up  the 
right  which  he  would  otherwise  be  entitled  to  exercise  of 
either  setting  aside  the  transaction  or  recovering  from 
the  agent  the  profits  derived  from  it,  and  the  non- 
repudiation  for  a  considerable  length  of  time  of  what  has 
been  done  wrould  at  least  be  evidence  of  ratification  and 
adoption,  or  might  possibly,  by  analogy  to  the  Statute  of 
Limitations,  constitute  a  defence  ;  but  before  the  principal 
can  properly  be  said  to  have  ratified  or  adopted  the  act 
of  his  agent,  or  waived  his  right  of  complaint  in  respect 
of    such    acts,    it    should    be    shown    that   he   has    full 

(?)   (184.')),  2  J.  &  L.  422.  (/•)   (1878),  8  C.  D.  286. 
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knowledge  of  its  nature  and  circumstances;  in  other- 
words,  that  he  has  had  presented  to  his  mind  proper 
materials  upon  which  to  exercise  his  power  of  election, 
and  it  by  no  means  follows  that  because  ...  he  does 
not  repudiate  the  whole  transaction  after  it  was  com- 
pleted, he  has  lost  a  right  actually  vested  in  him  to 
profits  derived  by  his  agent  from  it."  To  estop  the 
principal  complaining,  he  must  have  stood  by  in  such  a 
manner  as  really  to  induce  the  person  committing  the 
art,  and  who  might  otherwise  have  abstained  from  it,  to 
believe  that  he  assents  to  its  being  committed. 

When  once  the  wrongful  act  has  been  done,  without 
knowledge  or  assent  of  the  principal,  the  matter  is  to  be 
determined  on  many  different  legal  considerations.  A 
right  of  action  has  been  vested  which  cannot  be  divested 
without  accord  and  satisfaction  or  release  under  seal. 
Even  an  express  promise  not  to  take  legal  proceedings 
would  not  constitute  a  bar  to  an  action,  for  the  promise 
would  be  without  consideration,  and  therefore  not 
binding  (I). 

In  an  action  between  principal  and  agents  impeaching 
the  agents'  account,  actual  knowledge  of  antecedent  fraud 
in  the  agents  by  one  who  subsequently  became  a  member 
of  the  firm  of  the  principal  will  not  be  a  good  plea  in  bar 
of  a  claim  for  an  account  (in). 

Before  bringing  any  action  against  an  agent,  it  is 
necessary  to  consider  the  effect  of  the  Statute  of  Limita- 
tions. Agencies  for  the  purpose  of  this  statute  divide 
themselves  into  two — fiduciary  and  non-fiduciary  agencies. 

If  an  action  is  brought  against  the  agent  while  the 
agency  is  continuing,  the  Statute  of  Limitations  has  no 
operation  (n).  If  a  person  commences  to  receive  rents  as 
agent  for  another,  and  then  continues  receiving  them 

(!)   See  per  Lord  Justice  Thesiger,       9  Ch.  D.  529. 
Be  Busscht  v.  Alt,  ubi  supra,  \>.  314.  («)   The  Pongola  (1895),  73  L.  T. 

(in)    Williamsons .  Barbour  1878),       512. 
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without  paying  them  over,  he  will  be  presumed  to  have 

received  them  qua  agent  (o). 

Fiduciary  Where  an  agent  is  in  a  fiduciary  position  and  a  claim 

is  made  upon  him  founded  upon  fraud,  to  which  he  has 

either  been  party  or  privy,  or  is  to  recover  the  principal's 

property  which  the  agent  has  possession  of,  or  once  had 

possession,  and  converted  to  his  own  use,  the  Statute  of 

Limitations  does  not  apply.     In  all  other  cases  it  does 

by  virtue  of  sect.  8  of  the  Trustee  Act,  1888  (p).      The 

section  is  as  follows  : 

statute  of  "8 — (1)  In  any  action  or  other  proceeding  against  a 

Limitations "     trustee  or  any  person  claiming  through  him,  except  where 

may  be  pleaded  J   L  °  x 

by  trustees.        the   claim   is    founded  upon    any    fraud    or   fraudulent 

breach    of    trust    to   which    the  trustee   was   party  or 

privy,  or  is  to  recover  trust  property,  or  the  proceeds 

thereof    still    retained   by    the   trustee,    or    previously 

received  by  the   trustee  and  converted  to  his  use,  the 

following  provisions  shall  apply  : — 

"  (a)  All  rights  and  privileges  conferred  by  any  Statute 
of  Limitations  shall  be  enjoyed  in  the  like  manner  and 
to  the  like  extent  as  they  would  have  been  enjoyed  in 
such  action  or  other  proceeding  if  the  trustee  or  person 
claiming  through  him  had  not  been  a  trustee  or  person 
claiming  through  him  : 

"  (b)  If  the  action  or  other  proceeding  is  brought  to 
recover  money  or  other  property,  and  is  one  to  which  no 
existing  Statute  of  Limitations  applies,  the  trustee  or 
person  claiming  through  him  shall  be  entitled  to  the 
benefit  of  and  be  at  liberty  to  plead  the  lapse  of  time  as 
a  bar  to  such  action  or  other  proceeding  in  the  like 
manner  and  to  the  like  extent  as  if  the  claim  had  been 
against  him  in  an  action  of  debt  for  money  had  and 
received,  but  so  nevertheless  that  the  statute  shall  run 

(o)  Smith  v.  Bennett  (1S74),  30  Bean  v.  Thwaite  (1855),  21  Beav. 
L.  T.  X.  S.  100.  621,    and    Lewellin    v.   Mackworth 

(p)  51  &  52  Vict.  c.  50  ;  and  see       (1740),  2  Eq.  Cas.  Ap.  579. 
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against  a  married  woman  entitled  to  possession  for  her 
separate  use,  whether  with  or  without  a  restraint  upon 
anticipation,  but  shall  not  begin  to  run  against  any 
beneficiary  unless  and  until  the  interest  of  such  beneficiary 
shall  be  an  interest  in  possession. 

"  (2)  No  beneficiary  as  against  whom  there  would  be  a 
good  defence  by  virtue  of  this  section  shall  derive  any 
greater  or  other  benefit  from  a  judgment  or  order 
obtained  by  another  beneficiary  than  he  could  have 
obtained  if  he  had  brought  such  action  or  other  pro- 
ceeding and  this  section  had  been  pleaded. 

"  (3)  This  section  shall  apply  only  to  actions  or  other 
proceedings  commenced  after  the  1st  of  January,  one 
thousand  eight  hundred  and  ninety,  and  shall  not  deprive 
any  executor  or  administrator  of  any  right  or  defence 
to  which  he  is  entitled  under  any  existing  Statute  of 
Limitations." 

By  sect.  3  the  expression  trustee  is  deemed  to  include 
an  executor  or  administrator,  and  "  a  trustee  whose  trust 
arises  by  construction  or  implication  of  law  as  well  as 
an  express  trustee,  but  not  the  official  trustee  of  charit- 
able funds."  Directors  of  companies  have  been  held  to 
come  within  this  definition  (q). 

In  Burdick  v.  Garrick  (r),  which  was  a  case  in  which 
a  solicitor  who  had  a  power  of  attorney  from  his  prin- 
cipal to  sell  land  and  invest  the  proceeds  tried  to  set  up 
the  statute,  Lord  Hatherley,  in  giving  judgment,  said  : 
"It  would  be,  indeed,  a  strange  thing  if  this  Court 
would  be  obliged  to  hold  that  if  a  person,  for  instance, 
were  to  deposit  plate  and  jewels  with  his  bankers,  in- 
tending to  be  absent  from  home  for  a  great  number  of 
years,  and  those  chattels  were  converted,  by  the  bankers 
to  their  own  use  in  fraud  of  the  owner,  and  the  owner 
were  to  come  back  after  the  end  of  seven  or  eight  years, 

(<j)   In.    re    Lauds   Allotment    Co.  (,•)   (1870),  5  Ch.  Ap.  233. 

(1894),  1  Ch.  616. 
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Adverse  title, 
agent  cannot 
set  up  against 
principal. 


he  is  utterly  remediless,  either  in  the  shape  of  an  action 
at  law  or  a  suit  in  this  Court,  because  the  dealing  with 
his  property  has  been  in  the  nature  of  an  agency.     I 
apprehend  that  the  true  rule  applicable  to  these  cases 
is  to  be  found  in  Foley  v.  Hill  (s),  where  it  is  clearly 
stated  by  Lord   Cottenharn,  who  distinguishes  between 
the  confidence  reposed    in  a  factor   or   agent   and    the 
confidence    reposed  in  a  person   who  is  merely  in  the 
position  of  banker.     A  mere  banker  who  takes  charge 
of  his  customer's  money  is  not  in  any  fiduciary  relation 
whatever  to  him  in   respect  to  the  particular  coins  or 
notes  deposited,  because  it  is  the  ordinary  course  of  trade 
to  make  use  of  them  for  his  own  profit.     He  does  make 
use  of  them,  and  he  invests  the  money  deposited  with 
him,  and  his  customer  does  not  require  from  him  the 
very  coins  or  Exchequer  bills  he  deposited  with  him. 
But  in  the  present  case  we  have  an  agent  who  is  intrusted 
with  those  funds  not  for  the  purpose  of  being  remitted 
when  received   to  the  principal,  but  for  the  purpose  of 
being  employed  in  a  particular  manner  in  purchase  of 
land  and  stock,  and  which  moneys  the  factor  or  agent 
is  bound  to  keep  totally  distinct  and  separate  from  his 
own  money,  and  in  no  way  whatever  to  deal  with  or 
make  use  of  them.     How  a  person  who  is  intrusted  with 
funds  under  such  circumstances  differs  from  one  in  an 
ordinary   fiduciary  position  I  am  unable  to  see.     That 
being  so,  the  Statute  of  Limitations  appears  to  me  to 
have  no  application  to  the  case.  ...  I  do  not  say  that 
in  every  case  in  which  a  bill  might  be  filed  against  an 
agent  the  Statute  of  Limitations  would  not  apply ;  but 
in  all  cases  where  the  bill  is  filed  against  an  agent  on 
the  ground  of  his  being  in  a  fiduciary  relation  I  think 
it  would  be  right  to  say  the  statute  has  no  application." 
It  is  very  difficult  for  an  agent  to  set  up  the  Statutes 
of  Limitation  against  his  principal,  for  there  is  a  settled 

(*)   (1851),  2  II.  L.  C.  35  ;  see  also  Soar  v.  A&hwell  (1893),  2  Q.  B.  390. 
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rule  of  law  that  an  agent  shall  not  he  ahle  to  dispute 
the  title  of  his  principal,  and  that  he  shall  not,  after 
accounting  with  his  principal  as  agent,  say  that  he  did 
not  do  so  (t). 

This  rule  is  so  strict  that  it  has  been  held  that  if  the 
rightful  owner  of  property  chooses  to  act  as  agent  of 
it  for  another,  and  account  for  the  rents  to  such  other 
as  agent,  he  will,  if  he  does  so  sufficiently  long,  create 
a  title  in  such  other  as  against  himself,  for  an  agent's 
possession  is  his  principal's  (»)•  Therefore,  in  another 
case  where  the  agent  entered  into  possession  qua  agent, 
and  received  rents  in  such  capacity  for  over  twelve  years 
for  an  unknown  principal,  the  principal  was  able  to 
avail  himself  of  the  agent's  acts,  and  the  latter  was 
not  able  to  set  up  an  adverse  title  against  him.  It 
was  held  that  it  was  not  necessary  that  the  agent  should 
acknowledge  the  trust  to  the  cestui  que  trust  (the  true 
owner),  an  acknowledgment  to  whomsoever  made  was 
evidence  against  him  as  trustee  (./•) .  If  an  agent  claims 
a  title  against  his  principal  and  relies  on  acts  of  owner- 
ship to  prove  it,  he  must  show  distinctly  that  what  he 
has  done  was  as  owner  and  was  not  referable  to  the 
agency  [y).  So  where  he  has  received  the  rents  of  property 
as  agent  and  then  claims  that  he  afterwards  received  in 
another  capacity,  it  lies  on  him  to  prove  that  such  a 
change  took  place  {z). 

In  a  case  where  the  relationship  between  the  agent  Non -fiduciary 
and  his  principal  is  not  fiduciary,  but  the  agent  is  bound 
to  account,  as  where  goods  are  consigned  to  a  factor  for 
sale   on    commission,  an    action    for    an    account    must 


C     Dixon    v.    Hammond    (1815),  c    Lyell  v.   Kennedy  (1889),    1! 

2  B  &  Aid.  310;  Scott  v.  Crawford  Ap.  Cas.  437. 

(1842),  4  M.  &  G.  1031,  at  p.  1048;  (//)  Att.-Gen.  v.  Corp    of  L  ■ 

Ward  v.  Carttar    (1865),    L.   R.   1  (1849),    2    M.   &    Gordon,    247,   at 

Eq.  29   solicitor's  possession!.  p.  259. 

u     Williams  v.  Potts  (1871),   12  (z)  Smith   v.   Bennett  (1874),  30 

Eq.  149.  L.  T.  100. 
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be  brought  within  six  years  (a).'  But  as  no  action  for 
account  lies  until  after  a  demand  of  an  account,  the 
statute  does  not  begin  to  run  until  an  account  has  been 
demanded.  After  a  reasonable  time  has  elapsed,  in  the 
absence  of  evidence  to  the  contrary,  a  demand  will, 
however,  be  presumed  (/>). 
Arbitrator  not        There  is  no  right  of  action  against  a  person  who  is 

liable  for  want  .     .     t    ,  -,.  .  ■  i  •,      ,       .  £  , 

of  skill.  appointed  to  act,  and  is  acting,  as  an  arbitrator,  tor  not 

having  exercised  reasonable  care  and  skill  in  coming  to  a 
decision;  for  an  arbitrator  does  not  enter  into  an  implied 
promise  to  bring  to  the  performance  of  the  duty  intrusted 
to  him  a  due  and  reasonable  amount  of  skill.  It  was 
therefore  held  that  a  broker  who  was  alleged  not  to  have 
exercised  reasonable  skill  in  determining  whether  goods 
were  of  the  quality  contracted  for  was  not  liable  while 
acting  as  arbitrator  (c). 
When  prin-  If  a  foreign  factor  exceeds  his  authority  by  buying 

asPfactorytohis  goods  he  ought  not  to  buy,  or  buys  at  a  higher  price, 
agent.  and  the  principal  has  made  advances  on  the  goods,  the 

principal  has  an  interest  in  the  goods  as  security, 
and  may  act  in  respect  to  them  as  a  factor  for  the 
person  who  broke  his  instructions.  The  principal  may, 
as  such,  insure  them,  and  sell  them  in  the  same  way 
as  a  factor  would  have  been  justified  in  doing  (d)  ;  but 
he  must  repudiate  the  transaction,  and  give  notice  of 
such  repudiation  within  a  reasonable  time,  else  he  will 
be  held  to  have  adopted  it  and  be  liable  for  any  loss. 
The  principal  did  this  in  Cassaboglou  v.  Gibb  (e),  and 
the  Court  held  he  was  right  in  doing  so. 
Robbery.  An  agent  is  not  liable  for  the  loss  of  the  property  of  his 

principal  by  theft  while  in  his  hands  (./'). 

(t<)  Mercantile   Law    Amendment  7  C.  P.  32  and  525. 

Act,  19  &  20  Vict.  c.  97,  s.  9 ;  and  see  (d)  Cornwal  v.    Wilson   [17.30),  1 

Friendx.  Young  (1897),  2  Ch.  421.  Ves.  509. 

(A)   Topham  v.  Braddich  (1809),  1  (e)  (1883),  11  Q.  B.  D.  1ST. 

Taunt.    ">7'2.      See    also    Collins  v.  ( /')    Fere    v.     Smith     '1671),     1 

Benning  (1700),  12  Mod.  444.  Ventris,  121. 

(c)  j'<i/)//n  v.   Rose  (1871),   L.  11. 
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CHAPTER    X. 

EIGHTS  OF  AGENT  AGAINST   THE   PRINCIPAL REMUNERATION. 

An  agent  has,  broadly,  three  rights  against  a  principal.   Agent  three 

tt  i-'-ii  i-  l  -Tj_i  rights  against 

First,  his  right  to  remuneration ;  next,  a  right  to  an  princjpai. 

indemnity  or  to   be    reimbursed    for    any    advances    or 

expenses  ;  and,  thirdly,  a  lien  on  his  principal's  goods 

and  papers  in  respect  of  the  first  two.    A  self-constituted 

agent  is,  however,  not  entitled  to  any  remuneration  (s). 

Whether  a  sub-agent  has  any  rights  against  the  prin-   Rights  of 
oipal  depends,  as  we  have  seen,  on  there  being  privity  of  aCrn]Ht 
contract  between  himself  and  the  principal  (as  to  which  principal. 
see  chapter  on  Delegation).     Where  the  agent  has  no 
authority  to  appoint  a  sub-agent,  the  principal  is  not  liable 
to  such  sub-agent,  as  there  is  no  privity  of  contract. 

If  an  agent  wishes  to  establish  a  right  to  remuneration  Agent  must 
from  the  principal,  he  must  rely  on  an  express  or  implied  orlmplf^ 
contract.     He  may  leave,  however,  the  question  as  to  contract  to 
whether  he  is  to  be  remunerated  at  all  to  the  principal  (a),   him. 
or  leave  only  the  question  of  amount  (b)  to  him  (c). 

An  express  contract  necessarily  supersedes  and  excludes  Effect  of 
all  implication  as  to  the  matters  expressed,  according  tract, 
to  the  maxim  expressum  facit  cessare  taciturn.  Therefore, 
where  the  agent  sets  up  a  definite  promise  for  a  certain 
definite  remuneration,  he  cannot  recover  on  a  quantum 
meruit,  for  that  implies  that  the  principal  accepted  his 
services  on  the  understanding  that  he  would  pay  for 
them  what  the}7  were  worth,  while  the  real  contract  set 

(r)  Gawton  v.  Lord  Baerc  (1591).  (b)  Robert*    v.    Smith    (1S591,    4 

1  Leonard.  219.  II.  &  X.  31.5. 

(a)    1            ■.    Brewer    (1813),    1  (c)  Bryant    v.    Flight   (1S39),    5 

M.  &  Sel.  290.  M.  &  W.  114. 
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up  was  that  if  the  agent  did  a  certain  thing  he  would 
be  paid  a  certain  amount.  Thus,  where  an  agent  proved 
that  the  principal  had  agreed  to  pay  him  2^  per  cent, 
if  he  introduced  a  person  who  bought  the  property  for 
19,000/.,  and  it  was  proved  that  the  purchaser  had 
failed  to  complete  his  bargain,  and  that  the  principal  had 
only  obtained  7,000/.  for  part  of  the  property,  the  Court 
held  that  the  agent  was  entitled  to  nothing,  and  could 
not  sue  on  a  quantum  meruit.  Lord  Justice  Lindley  in 
giving  judgment  said  :  "  It  was  said  that  there  was  an 
implied  contract  to  pay  the  agent  a  quantum  meruit  for 
his  services.  The  answer  was  that  there  could  be  no 
implied  contract  where  there  was  an  express  contract "  (el). 
On  the  same  principle,  where  there  is  an  express  contract 
for  remuneration  for  services,  a  custom  cannot  be  imported 
into  such  contract  to  alter  it,  as  where  the  principal 
contracted  to  pay  an  agent  commission  on  "  all  sales 
effected  or  order  executed  by  him,"  the  principal  was 
not  allowed  to  prove  a  custom  that  commission  was 
not  payable  on  bad  debts  (e). 

If  the  agent  relies  on  custom  for  the  amount  of  his 
remuneration  he  cannot  claim  on  a  quantum  meruit. 
Custom  supposes  a  special  contract  between  the  parties, 
and  if  that  is  not  satisfied  no  claim  arises  at  all,  for 
no  other  contract  can  be  implied  (/).  The  amount  of 
remuneration  is  usually  fixed  by  the  custom  of  the  place 
and  trade  (//).  In  some  cases,  if  a  special  contract 
is  not  executed,  it  may  give  rise  to  a  quantum  meruit; 
as  where  goods  not  of  the  quality  ordered  are 
retained.  There  a  contract  arises  to  pay  what  they 
may  be  worth.  So  where  it  may  be  evident  that  the 
original  contract  could  not  be  carried  out  between  the 

(d)  Lotl  v.   Outhwaite  (1893),   10  (e)   Bower  v.  Jones  (1831),  8  Bing. 

Times,    7'i  :    Battams    v.    Tompkins  65. 

L892),   8  Times,   707;    Barnett   v.  (/)  Read  v.  Rami  (1830),  10  B.  & 

Isaacson    (1888),     4     Times,    645;  C.  438- 

Martin  v.  Tucker  (1884),1  Times,655.  (</)  Cohen  v.7%^(lS14),4Camp.96. 
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principal  and  agent,  and  after  that  the  principal  accepts 
the  services  of  the  agent  to  do  something  else,  claim 
for  a  quantum  meruit  may  arise  (//). 

If  the  agent  agrees  to  work  for  whatever  the  principal 
may  think  right  or  can  afford,  it  may  mean  that  he  is 
•entitled  to  nothing,  for  he  leaves  thereby  the  decision  to 
the  principal,  and  not  to  the  jury  before  whom  he  may 
bring  his  action  (7). 

If  the  contract  with  the  principal  provides  that  the  Bel  credere 
agent  shall  guarantee  the  payment  by  the  third  party,  he  mean^gof.' 
is  paid  an  additional  commission,  called  a  del  credere 
commission  (k).    Such  a  contract  need  not  be  in  writing, 
as  it  does  not  come  within  the  Statute  of  Frauds  (/). 

There  are  certain  cases  in  which  an  agent,  owing  to  his  When  agent 
fiduciary  position  towards  the  property,  is  not  allowed  iToTentiE  to 
any  profit  or  commission  or  other  allowance  for  his  care  remuneration, 
and  trouble,  viz.,  where  he   is  a    trustee,   executor   or 
administrator,  or  mortgagee  in  possession  exercising  a 
power  of  sale.       Thus,  a  factor  (m),  a  broker  (n),  com- 
mission agent  (o),  auctioneer  (q>),  solicitor  (q),  were  all, 
as  executors  or  trustees,  held  incapable  of  charging  the 
ordinary    remuneration    of    their  respective   businesses. 
There  is,  of  course,  no  objection  to  such  charges  where 
they  are  specially  allowed  by  the  document  creating  the 
trust  (r).    It  is  not  quite  clear  whether  a  mortaaoee  in 
possession  can  receive  commission  for  collecting  rents, 

(h)  Bead  v.  Rami,  ubi  supra.  (p)  Douglas  v.    Arehbutt   (1858) 

{>)   Taylor  v.  Brewer  (1813),  1  M.  2    De  G.  &   J.    148;  Matthison    v. 

k  Sel.  290  :  Roberts  v.  Smith  (1859),  Clarke  (1854),  3  Drew.  3  :  Kirkman 

4  H.  &  X.  315  ;  but  see  Bryant  v.  v.  Booth  (1848),  11  Beav.  273;  Broad 

Flight  (1S39),  5  M.  &  W.  114.  v.  Selfe  (1863),  9  Jur.  X.  S.  885. 

(/>■)  Morris   v.    Cleasby   (1816),  4  (q)  New  v.   Jones  (1833),   9  Jar. 

M.  &  S.  566,  at  p.  574.  Pree.  338  ;  (also  his  firm)  Re  Corsellis, 

(!)   Couturier  v.  Eastie  (1852),   8  Lawion  v.  Elwes  (1881),  34   0.    D. 

Ex.  40;  Sutton  v.    Grey   (1894),    1  675.  Solicitor  to  company  not  entitled 

Q.  B.  285.  to  commission  on   shares  allotted  to 

(m)  Scattergood       v.       Harrison  nominal  client.     Barrow's   cast    (2 

(1728),  Mos.  128.  42  L.  T.  X.  S.  12. 

(n)  Arnold  v.  Garner  (1847),   16  (r)  Re    Ames,    Ames    v.    Taylor 

L-  J-  Ch.  239.  (1884),  25  C.  D.  72  ;  imdseeBeFish 

(o)  Sheriffy.Axe  (1827), 4  Russ.33.  (1893),  2  Ch.  413,  at  p.  425 
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but  the  better  opinion  appears  to  be  that  if  he  has 
stipulated  for  such  a  right  when  advancing  the  money, 
and  both  parties  knew  what  they  were  doing,  he  can  do 
so,  and  also  obtain  commission  on  money  which  he  has 
advanced  on  mortgage  (s) . 
Certain  agents  Solicitors  can  only  act  while  they  have  taken  out  a 
cannot  sue  for    cei.tificate.     By  sect.  12  of  the  Solicitors  Act,  1874  (t),  a 

remuneration  J 

unless  they  are  solicitor  can  recover  no  costs,  fee,  or  reward  or  clisburse- 
fSato 'act  as  ments  in  relation  to  any  act  done  or  proceeding  taken  by 
such.  him  while  he  is  uncertificated.     It  was  therefore  held 

that  a  solicitor  could  not  recover  from  his  client  money 
paid  on  his  client's  behalf,  and  could  not  allocate  any 
part  of  what  the  client  had  paid  him  to  anything  he  had 
done  or  expended  while  his  certificate  was  not  in  force  (u). 
Special  pleaders  also  cannot  sue  unless  they  have  taken 
out  their  certificates  (x). 

Brokers  of  all  kinds  in  the  City  of  London  must  be 
licensed,  otherwise  they  are  not  entitled  to  sue  for  their 
remuneration  0/).  Appraisers  also  must  be  licensed  (z), 
the  principle  being  that  wherever  the  certificate  is  for 
the  protection  of  the  public,  so  that  suitable  persons 
may  exercise  the  occupation,  it  is  necessary  to  have  it 
to  entitle  the  agent  to  his  commission.  Where  the 
certificate  only  exists  for  revenue  purposes,  it  is  not 
necessary  for  the  agent  to  prove  he  has  it  to  entitle  him  to 
sue(<z).  For  this  reason  auctioneers  appear  not  to  have  to 
show  they  are  licensed  in  order  to  recover  for  their  services. 
So  stockbrokers  are,  by  sect.  17  of  the  Inland  Revenue 
Act,  1888,  directed  to  make  and  execute  a  contract-note  of 
every  transaction — i.e.,  a  bought  or  sold  note,  as  the  case 

(a)    Mainland  v.     Upjohn   (1889),  M.  &  W.  149 ;  Smith  v.  Undo  (1858), 
41v(<   i)    rj6   '  5  C.  B.  N.  S.  589  ;  Pidt/eonv.  Burs- 
It)  37  &38  Vict.  c.  68.  lent  (1849),  18  L.  J.  Ex.  193 
\u)  Kent  v.  Hr«ftf(1894),  70  L.  T.  (*)  Palk  v.  Force  (1848),  12  Q.  B. 


612 

,1; 
(>/)   Cope  v.    Rowlands    (1836),    2 


666. 


lie)    Taylor   v.    Crowland    Gas    A  {a)   Smith  v.  Mawhood  (1845),  14 

Coke  Co.  '(1854),  10  Ex.  293.  M.  &  W.  452. 


EIGHTS    OF    AGENT  AGAINST    THE    PRINCIPAL REMUNERATION.  241 

may  be.    It  is,  however,  no  defence  to  an  action  for  com- 
mission that  no  such  note  has  been  sent  (b) . 

Where  the  law  makes  certain  things  necessary  before  No  remunera- 
there  is  a  legal  contract,  the  agent  cannot  sue  for  remune-  ^covered  on 
ration  until  those  things  have  been  done.  Thus,  the  Customs  illegal  cou- 
and  Inland  Eevenue  Act  of  1867  expressly  makes  it  un- 
lawful for  any  agent  acting  with  reference  to  sea  insurance 
to  charge  his  employer  either  disbursement  or  remunera- 
tion if  the  insurance  is  not  duly  stamped  (c).  Companies 
can  only  be  incorporated  in  the  manner  provided  by  law,  and 
if  they  purport  to  act  as  corporations  when  not  so,  all  con- 
tracts relating  to  their  shares  are  illegal.  Thus,  a  broker 
was  held  not  entitled  to  recover  the  amount  he  paid  for 
his  principal  for  shares  in  an  unincorporated  company, 
nor  the  brokerage  (d).  This  of  course  does  not  apply  to 
foreign  companies,  which  need  not  be  registered  here ; 
therefore  there  is  nothing  illegal  in  dealing  with  such 
shares,  though  the  companies  should  not  be  registered  (e). 
Insurances  of  ship  and  cargo  without  benefit  of  salvage 
are  illegal.  So  a  policy  with  such  a  clause  cannot 
be  enforced  or  premiums  under  it  recovered  back(/). 
But  if  the  principal  sets  up  such  a  defence  he  will 
have  to  make  out  that  the  contract  was  necessarily 
illegal,  and  it  will  not  do  to  prove  that  if  carried  out  in 
a  certain  way  it  was  illegal  (g) . 

By  the  Gaming  Act  of  1892,  "  Any  promise  express  or  Wagering 
implied  to  pay  any  person  any  sum  of  money  paid  by  him 
under  or  in  respect  of  any  contract  or  agreement  rendered 
void  by  the  Act  of  the  eighth  and  ninth  Victoria,  chapter 
one  hundred  and  nine,  or  to  pay  any  sum  of  money  by 
way  of  commission,  fee,  reward,  or  otherwise  in  respect 

{b)  Learoydv.  Bracken  (1893),  10  12  Times,  186. 
Times,  61  ;   (189-1),  1  Q.  B.  114.  (/)  Allkins  v.  Jupe  (1877),  2  C. 

(c)  30  Vict.  c.  23,  s.  16.  P.  I).  375. 

(d)  Josephs  v.  Pebrer  (1825),  3  B.  ((/)  Haines  v.  Busk  (1814),  5 
&  C.  639  ;  Bensley  v.  BUjnold  (1822),  Taunt.  521  ;  Levy  v.  Yates  (1838),  8 
5  B.  &  Aid.  335.  Adol.  k  Ell.  129 ;  Holland  v.   Hall 

(e)  Hunt  v.   Chamberlain  (1896),  (1817),  1  B.  &  Aid.  53. 

W.  R 
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of  any  such  contract,  or  of  any  services  in  relation  thereto 
or  in  connection  therewith,  shall  be  null  and  void,  and 
no  action  shall  be  brought  or  maintained  to  recover  any 
such  sum  of  money." 

If  the  agent  acts  rather  in  the  interest  of  a  third  party 
than  in  that  of  his  principal,  he  cannot  recover  for  his 
services  (h). 

If  the  agent's  interests  in  the  contract  are  on  the  side 
of  the  third  party,  as  he  cannot  properly  be  an  agent  at 
all  (see  chapter  II.,  "Who  may  be  Principal  and  who 
Agent,"  p.  10),  so  he  is  not  entitled  to  commission  ;  as 
where  a  person  acts  as  agent  for  a  vendor  and  sells  the 
property  to  a  company  in  which  he  has  shares.  Chief 
Baron  Pollock,  in  such  a  case  (i),  said  :  "  No  authority 
has  been  adduced  for  a  departure  from  the  general 
principles  governing  such  a  case,  and  the  argument 
has  failed  to  convince  me  that  a  person  can  in 
the  same  transaction  buy  in  the  character  of  principal 
and  at  the  same  time  charge  the  seller  as  his  agent. 
I  cannot  agree  that  because  a  seller  has  chosen  to  abide 
by  the  sale  he  is  therefore  to  be  held  to  have  acknow- 
ledged the  claims  of  the  plaintiff  both  as  agent  and 
purchaser." 

If  he  has  contracted  to  give  his  principal  his  whole 
services  (as  in  the  case  of  a  master  of  a  ship)  anything 
he  earns  while  in  the  service  of  his  principal  belongs  to 
his  principal,  and  he  cannot  recover  it  (k),  and  he  can  be 
restrained  by  the  principal  from  receiving  anything  he 
may  have  earned  while  in  his  service,  as,  for  example, 
the  profits  of  private  trading  (I).  But  if  a  principal 
employs  an  agent  on  the  understanding  that  his  ser- 
vices are  not  to  be  paid  for  by  him,  and  the  agent  goes 


(A)  Burst  v.    Holding    (1810),    3  (/•)   Thompson  v.  Savelock  (1808;, 

Taunt,  31.  1  Camp.  527. 

(/)  Salomons  v.   Pender  (lSGo),  3  (I)  Gardner  v.  M'Cutckeon  (1842), 


II.  &  C.  039. 


4  Beav.  534. 


RIGHTS    OF    AGENT  AGAINST    THE    PRINCIPAL — REMUNERATION.  243 

and  transacts  business  on  that  footing,  the  principal, 
knowing  that  the  agent  is  to  receive  his  remuneration 
from  the  other  persons  with  whom  he  deals,  and  not 
choosing  to  ask  what  the  amount  is,  cannot  recover  it  (///)• 

In  Eicke  v.  Meyer  {u),  Lord  Ellenborough  allowed  a 
colonial  broker's  claim  for  commission  from  the  purchaser, 
though  it  was  admitted  he  had  received  commission 
already  from  the  sellers,  on  the  ground  that  a  custom  to 
that  effect  was  proved. 

The  agent  must  prove  that  he  has  done  what  he  was  Agent  must 
employed  to  do  before  he  is  entitled  to  be  paid.     If  he  l^Was 
was  emplo(yed  to  get  money  on  certain  terms,  it  is  not  employed  to  do. 
sufficient  for  him  to  prove  he  has  got  the  money ;  he 
must   also   prove   that   he  has  got  it  on  the  terms  he 
was  employed  to  get  it,  or  that  the  principal  accepted 
the    new   terms  (o).     If   he   is    employed   to   procure   a 
house,  the  title  of  which  shall  be  approved  by  his  prin- 
cipal's solicitor,  he  must  prove  that  such  approval  has 
been  given,  or  else  that  no  reasonable  solicitor  would 
refuse  the  title  (p),  and  if  he  proves  this  he  is  entitled 
to  his  full  commission  (q).     If  he  is  employed  to  procure 
a  partner,  he  must  prove  that  he  has  procured  a  person 
ready  and  willing  to  be  a  partner  (;■).     If  the  remunera- 
tion agreed  upon  by  an   express  contract  is  that  if  a 
certain  thing  is  done  a  certain  definite  sum  by  way  of 
remuneration  will  be  paid,  then  if  another  thing  is  done 
no  remuneration  is  due.     Thus,  where  a  principal  con- 
tracted to  pay  750/.  if  his  property  was  bought  for  17,000/., 
and  he  was  obliged  to  take  8,000/.  of  the  price  in  the  de- 
bentures of  the  company  which  bought  his  property,  it  was 
held  that  the  commission  had  not  been  earned  (-s).     So 

m     Great    JJ'rsf,,-//   Insurance  Co.            (q)  Roberts  v.   Barnard  (1884),  1 

v.  Cunlife  (1874;,  9  Ch.  52:>.  Cab.  k  El.  336. 

(//)  (1813),  3  Camp.  413.  (>■)  Martin  v.    Tucker  (1884),    1 

(o)  Mason  v.  Clifton  (1863),   3  F.       Times,   655  ;     Harris   v.    Petheriek 

&  F.  S99.  (1878),  39  L.  T.  X.  S.  543. 

(p)   Clack  v.    Wood  (1882),  9  Q.           (s)  Battams\.  Tompla,^  (ls'.iji,  s 

B.  D.  276.  Times,  707. 

v   ° 
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where  the  principal  agreed  to  give  the  agents  a  commission 
if  they  promoted  the  sale  of  mines  through  the  formation 
of  a  company  by  Messrs.  Eedfern,  the  commission  was 
not  earned  when  the  company  was  formed  through  another 
person  (f) . 

If  the  contract  of  employment  between  the  principal 
and  agent  fixes  no  time  within  which  the  work  shall  be 
done,  it  must  be  done  within  a  reasonable  time.  It  was 
therefore  held  that  where,  in  the  month  of  February, 
1883,  the  owner  of  a  public-house  had  agreed  to  pay  the 
plaintiff  a  commission  on  the  valuation  of  his  stock-in- 
trade  upon  his  sub-letting  it  "  at  any  future  date,"  the 
nlaintifi*  was  not  entitled  to  his  commission  when  the 
house  was  sold  in  November,  1884,  and  not  through  his 
intervention  (»)• 

An  agent  is  a  person  employed  by  the  principal  to 
bring  him  into  legal  relations  with  a  third  party. 
Therefore  the  agent  must  prove  that  he  has  brought 
his  principal  into  such  relations,  and  he  must  make  a 
contract  on  which  the  principal  can  sue  (x),  and  if  he 
does  not  prove  this,  he  has  not  earned  his  commission. 
For  example,  a  metal  broker  who  was  employed  to  get 
iron  "  at  a  month,"  but  not  being  able  to  get  any  him- 
self bought  iron  for  cash  and  made  a  price  to  his 
principal,  he  was  held  not  entitled  to  commission  (y). 

The  agent  must  have  done  the  work  as  work.  For 
instance,  if  an  agent  who  has  been  employed  either  to 
sell  a  ship  or  let  a  house,  introduces  his  principal,  not  in 
the  way  of  business,  but  over  a  dinner-table,  or  for  some 
other  purpose  outside  the  agency,  to  someone  who 
eventually  comes  to  terms  with  the  principal,  no  coin- 
mission  will  be  due.     In  one  case,  where  an  agent  having 


(t)  Sewell  v.  Pulido  Mining  Co. 
(189G),  12  Times,  4I:l 

(w)  Houghton  v.  Orgar  (1884),  1 
Times,  653. 

(x)  Mollett  v.  Robinson  (1874),  L. 


v. 


Angeli 


11.   7  H.   L.   802:   May 
(1897),  13  Times,  568. 

(y)  Servict  v.  Bain  (1892),  9  Times, 
95 ;  (as  to  stockbroker)  Skelton  v. 
Wood  (1894),  71  L.  T.  016. 
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failed  to  get  a  purchaser  for  his  principal  introduced  him 
to  another  agent  on  the  chance  that  such  second  agent 
might  be  more  successful  in  getting  one,  the  second 
agent  purchased  himself,  and  the  Court  held  that  under 
such  circumstances  the  principal  was  not  liable  to  pay 
commission  (z). 

An  agent  to  be  entitled  to  commission  must  genuinely  Agent  must 

°  .  T .     .  ,  n*    .  have  done 

do  the  work  he  is  engaged  to  do.  It  is  not  sufficient  work  himself. 
for  him  to  prove  that  he  has  been  the  means  of  finding 
someone  who  has  done  the  work,  and  that  he  has  allowed 
such  other  person,  who  may  have  had  no  interest  in 
doing  it  properly,  to  do  it.  Thus,  an  agent  was  held 
not  entitled  to  commission  under  the  following  circum- 
stances : — He  had  been  employed  to  sell  shares  in  a 
bank,  and  to  do  so  advertised  them.  The  bank  seeing 
the  advertisement,  and  wishing  to  prevent  their  shares 
being  advertised,  offered  to  procure  a  purchaser.  The 
agent  accepted  the  offer,  and  the  bank  obtained  a 
purchaser.  The  Court  considered  that  the  agent  was 
employed  to  get  the  best  price ;  the  bank  had  no  such 
interest,  and  that  the  agent  had  therefore  done  nothing 
to  entitle  him  to  be  paid  (a). 

To  prove  his  right  to  commission,  the  agent  must 
show  that  he  has  substantially  done  the  work.  The 
work  is  not  substantially  done  if  done  by  another  ;  unless 
the  principal  authorises  the  agent  employing  a  sub- 
agent  (h).  It  is  not  substantially  done  if  when  the  agent 
has  been  employed  to  get  an  advance  of  money  he 
has  only  obtained  a  person  who  is  ready  to  negotiate 
as  to  advancing  the  money  ;  there  must  be  a 
readiness  and  willingness  to  go  on  with  the  loan 
according  to  the  usual  course  of  business  in  such  a 
transaction  (c).      So    in    Grogan   v.    S  mi  tit,    where    the 

(=)  Burnett  v.  Isaacson  (1887), -i  {b)    Wilkinson  V.  Martin  (1837),  8 

Times,  645.  C.  &  P.  1. 

(a)  Beable  v.  JDickerson  (1884),  1  {e)  Re   Sovereign    Life   Assurance 

Times,  654.  Co., Salter's  £'Am«(1891),7  Times,602. 
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house  agent  had  obtained  a  purchaser  for  a  lease 
subject  to  the  condition  that  the  vendor  (the  prin- 
cipal) should  pay  the  cost  of  assignment,  which  is  not 
the  usual  practice,  and  which  the  vendor  had  not 
consented  to,  it  was  held  that  no  commission  was 
earned  (d) . 

The  work  must  be  properly  done.  If  a  broker  nego- 
tiates a  charter-party  he  must  make  it  in  intelligible  terms, 
for  if  the  terms  are  not  clear  his  charge  is  made  prac- 
tically for  introducing  confusion,  and  leading  the  parties 
into  law  suits  ;  the  question  for  the  Court  in  such  cases  is 
whether  the  principal  has  derived  advantage  from  the 
acts  of  the  agent,  or  whether  the  work,  through  the  care- 
less or  negligent  way  in  which  it  has  been  done,  is  use- 
less (e).  If  the  work  is  useless  through  his  carelessness, 
the  agent  is  entitled  to  no  remuneration  (/ ) . 

The  mere  fact  of  incurring  trouble,  while  the  work  has 
been  useless  through  the  agent's  want  of  skill  or  negli- 
gence, does  not  make  it  a  subject-matter  for  remunera- 
tion, which  word  implies  that  it  is  a  reward  for  useful 
labour.  If  there  is  any  doubt  as  to  its  usefulness,  or  that 
it  was  necessary  for  accomplishing  the  principal's  object, 
that  is  a  question  for  the  jury  (//). 

Nor  is  the  agent  entitled  to  remuneration  if  he  has 
neglected  his  work.  Thus,  where  a  land  agent,  whose 
duty  it  was  to  look  after  a  property,  and  who  was  paid  by 
a  commission  on  the  rents,  neglected  the  management, 
he  was  held  not  entitled  to  commission  on  the  720/.  he 
had  collected  (/<). 


(,/)  Grogan  v.  Smith  (1890),  7 
Times,  L32. 

,  Eamond  v.  Holiday  (1824),  1 
Car.  &  Pay.  384  ;  as  to  auctioneer 
doing  work  badly,  sec  Peirce  v.  Corf 
(1879),  I..  R.  9Q.  B.  210. 

(/)  Bracey  v.  Cartel-  (1840),  12 
A.  &  E.  373  (solicitor) ;  Benew  v. 
Daverell    LSI 3),  3  Camp.  4.">1   (auc- 


tioneer); Moneypenny  v.  Hartland 
(1824),  1  C.  &  P.  352  (architect 
surveyor). 

(g)  mil\.Ffitherstmhaugh{l%Zl)t 
7  Biug.  569  ;  Shaw  v.  Arden  (1832), 
9  Bing.  2S7. 

(A)  Falmer  v.  Goodwin  (1862),  13 
Ir.  Ch.  Reports,  171. 
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The  principal  is  not  liable  to  pay  commission  if  lie  Principal  not 
has  refused  a  charter  because  its  terms  were  unfair  (i).  ^cept^s- 
Chief  Justice  Tindal  in  that  case  said  :  "  If  the  defendant  advantageous 

terms 

was  right  in  rescinding  the  contract,  that  will  be  an 
answer  also  to  the  claim  for  expenses.  The  question, 
therefore,  will  be  whether,  when  the  charter-party  was 
presented  to  him  for  signature,  he  had  a  justifiable  cause 
for  refusing  to  sign  it,  saying,  '  this  is  not  the  contract  I 
was  entitled  to  expect,'  for  if  he  had  then  the  plaintiff 
cannot  recover,  even  for  the  expenses." 

When  the  agent  has  done  his  work  properly,  he  is  Not  necessary 
entitled  to  his  commission,  although  no  benefit  may  have  p^*ipal  has 
resulted  to  the  principal  or  his  estate  from  his  labours  benefited 
owing  to  the  principal's  bankruptcy,  and  he  has  a  right  ao-em,?s  work. 
to  prove  for  the  amount  against  his  estate  (/. •) . 

If  a  principal  chooses  to  accept  the  contract  which  the 
agent  has  procured  for  him,  he  cannot  refuse  to  pay 
commission  because  the  contract  afterwards  goes  off  or 
is  not  advantageous  to  him.  Thus,  in  Moir  v.  Marten  (/), 
where  agents  were  employed  to  secure  a  company  being 
underwritten,  it  was  held  that  the  principal  having  once 
accepted  the  services  of  the  proposed  underwriting  brokers, 
could  not  afterwards  refuse  to  pay  commission  on  the 
ground  that  some  of  them  were  men  of  straw  and  unable 
to  carry  out  their  undertaking.  To  avoid  the  contract, 
the  principal  would  have  to  make  out  a  case  of  fraud  on 
the  agent's  part.  So,  similarly,  a  principal  cannot,  after 
accepting  a  person  as  tenant  from  the  agent,  refuse  to 
pay  commission  on  the  ground  that  the  tenant  he  has 
accepted  cannot  carry  out  his  undertaking  (m).  So  where 
a   manufacturer   has   accepted   orders   obtained   by  his 

(z)  Dalton  v.  Irwin  (1830),  4  C.  Tctssingham    v.     King    (1897),    1-4 

&  1'.  289.     See  also  Read  \.   Rann  Times,    39,     case  of  insolvent  pur- 

(1830),  10  B.  &  C.  438.  chaser;    Beetle  v.    Bond  (1900),    1G 

(k)  Re  Beetle,  Ex    parte  Durrant  Times,  311. 

(1888),  5  Mor.  Bank.  Cas.  37.  (m)  Sorford  v.    Wilson  (1S07),  1 

(/)  (1891),  7  Times,  330  ;  and  see  Taunt.  12. 
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traveller,  he  cannot  refuse  to  pay  commission  because 
he  was  too  busy  to  fulfil  the  orders  (w).  So  where  a 
principal  in  November  employed  an  agent  to  obtain  a 
purchaser  for  the  lease  of  his  house,  and  the  agent  obtained 
one  in  the  following  January,  who  wished  to  have  posses- 
sion on  the  15th  March,  the  agent  was  held  entitled  to  his 
commission  though  the  principal  did  not  sell  the  lease, 
owing  to  his  refusal  to  give  up  possession  at  that  time,  the 
Court  holding  it  unreasonable  to  refuse  possession  at  that 
time.  No  time  for  performance  of  the  subject-matter  of 
the  agencv  had  been  mentioned,  and  in  the  absence 
of  any  such  stipulation  the  Court  implied  a  reasonable 
time  (o). 

A  principal  may  contract  so  as  only  to  make  himself 
liable  for  remuneration  if  the  agent's  work  is  useful  to 
him.  Thus,  in  Lara  v.  Flill(p),  the  principal  arranged 
with  the  agent,  who  was  to  procure  a  purchaser  for  some 
property,  that  he  was  only  to  pay  when  the  purchase- 
money  was  received ;  the  agent  was,  therefore,  not  held 
entitled  to  commission  until  he  could  prove  the  money  had 
been  received.  The  rule  as  to  shipbrokers  is  that  com- 
mission is  payable  on  the  charter  being  accepted  (q),  but 
sometimes  it  is  arranged  that  commission  should  only  be 
payable  on  the  hire  earned  (r)  ;  or,  as  in  Caine  v.  Horsfall, 
where  the  commission  was  made  only  payable  on  the  net 
proceeds  of  the  cargo  after  deducting  terminal  charges,  it 
was  held  that  commission  was  only  payable  on  the  sum 
actually  realised  after  deducting  bad  debts  and  other 
charges  (s) .  And  when  the  principal  has  stipulated  that  he 
would  pay  commission  on  completion  of  the  purchase,  he  is 
only  liable  when  he  has  actually  received  the  money,  and 

(«     Lockwood  v.  Levick  (1860),  8  on  abstract  being  drawn  out. 
C.  B.  N.  S.  G03.  (?)  Hillx.  Kiiching  (1846),   3  C. 

(o)  Nosotti  x.Auerbach  (1S98),  79  13.  299. 
L.  T.  413.  (r,    Whitev.  Tur'nhull,  Martin  § 

(p)   15  C.  B.  N.  S.  45  ;  so  also  in  Co.  (1897),  H  Times,  45  ;  78  L.  T. 

Alder  v.   Boyle  (1847),  4  C.  B.  635,  726. 
where  c<nimiission  only  made  payable  (s)  (1869),  1  Ex.  519. 
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not  on  his  conveying  the  property  on  different  terms  which 
may  not  have  been  so  advantageous  (0,  though  of  course 
he  cannot  colourably  alter  the  terms  so  as  to  avoid  paying 
the  agent  (u).  So  in  the  case  of  a  music-hall  artiste, 
where  the  agreement  provided  that  commission  should 
be  paid  on  "all  monies  accruing  from  engagements." 
There  the  artistes  did  not  perform  at  the  music-hall  at 
all,  and  so  no  money  became  due  to  them.  The  Court 
held  that  consequently  no  commission  was  due  by  them 
to  the  agents.  Lord  Esher  pointed  out  that  the  words 
were  not  "which  might  have  accrued  due  but  for  the 
default  of  the  defendants  "  (x). 

So  in  the  case  of  a  loan,  a  principal  can  of  course 
stipulate  that  if  the  loan  does  not  go  through,  the  agent 
is  to  be  paid  nothing.  Thus,  where  the  principal  con- 
tracted as  follows:  "In  the  event  of  our  not  carrying 
the  business  through,  then  you  are  to  have  no  claim 
against  us  of  any  kind  whatsoever,"  the  Court  held  that 
the  agent  was  entitled  to  nothing,  as  the  principal  had 
not  got  any  of  the  money  (y).  So  in  Bull  v.  Price,  where 
a  principal  agreed  to  pay  an  agent  two  per  cent,  on 
money  obtained  on  the  sale  of  his  property,  when,  owing 
to  a  flaw  in  his  title,  the  money  could  not  be  paid  until 
a  third  person  joined  in  the  conveyance,  the  agent  was 
held  only  entitled  to  his  commission  when  the  principal 
had  actually  received  the  money  (z). 

Unless  there  is  a  clause  in  the  agent's  agreement  pro-   Loan  of 
viding  that  he  shall  get  nothing  until  the  principal  has  mone1 
received  the  loan,  an  agent  emploj'ed  to  get  a  loan  of 
money  has  earned  his  commission  so  soon  as  he  has 
introduced  his  principal  to  a  person   willing   to   make 
the   advance.     If   the    principal    has    made   a    distinct 

(t)  Battams  v.  Tompkins  (1892),  8  Times,  187. 
Times,  707.  (,*/)  Malcolm  v.  Armstrong  (1896), 

(k)  Simmer  v.  Knowles  (1874),  30  12  Times.  167. 
L.  T.  496.  («)  Bull  v.  Price  (1831),  7  Bing. 

(.c)  JDideott  v.  Friesner  (1895),  11  237. 
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representation  as. to  the  value  of  the  property  on  which 
he  wishes  the  loan  made,  then  whenever  the  agent  has 
obtained  a  firm  offer  of  the  money  on  that  basis,  he  has 
earned  his  commission.     The  fact  that  the  loan  is  not 
made,  owing  to  title  turning  out  to  be  bad,   does   not 
affect  his  rights  (a).     It  does  not  make  any  difference  to 
the   agent's   rights   that   the   representation   was  made 
honestly.     In  a  case  of  this  kind,  where  the  principal 
had  been  held  liable   to  pay  and  had  appealed  to  the 
Court  of  Appeal,  Lord  Cairns,  in  dismissing  the  appeal, 
said  (b)  :    "It   appears   to   me   that   the   plaintiffs    (the 
agents)  had  done  everything  which  agents  in  this  kind 
of  work  are  bound  to  do,  and  it  would  be  forcing  their 
liability  if  they  were    held   answerable  for  what  hap- 
pened after.     If  the  contract  afterwards  were  to  go  off 
from  the  caprice  of  the  lender,  or  from  the  infirmity 
in  the  title,  it  would  be  immaterial  to  the  plaintiffs  (the 
agents)"  ;  and  later  in  his  judgment  he  puts  the  following 
dilemma  :  "Either  it  (the  flaw  in  title)  was  a  sufficient 
reason  in  refusing  to  go  on  with  the  loan  or  it  was  not. 
If  they  (the  third  parties)  were  not  justified,  the  defendant 
(the  principal)  ought  to  have  proceeded  against  them, 
and  if  they  were  justified  then  the  failure  of  the  loan  was 
owing  to  the  defendant's  own  default  or  the  failure  of  the 
security  he  had  proposed."     Lord  Justice  Bramwell  in 
a  later  case  (c)  laid  down  the  principle  as  follows :  '  Now 
the  current  of  modern  opinion  is  to  the  effect  that  those 
who  bargain  to  receive  commission  for  introductions  have 
a  right  to  their  commission  as  soon  as  they  have  com- 
pleted their  portion  of  the  bargain,  irrespective  of  what 
may  take  place  subsequently  between  the  parties  intro- 
duced.   Why  should  the  right  to  be  paid  for  work  depend 
on  what  takes  place  between  other  parties  outside  the 

a    Green    v.     Lucas    (187.)'!,    21  584.     See  also  Loehwood  v.   Levick 

L.    T.    X.   S.   731  ;    on    appeal,    33  (1860),  8  C.  B.  N.  S.  603. 

L.  T.  584.  ('■)  Fisher  v.    Brewett  (1878),  39 

.    Greeny.  .laws  (1876),  33  L.  T.  L.  T.  253. 
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contract '?  "  There  the  bargain  went  off  through  a  failure 
on  the  principal's  part  to  comply  with  a  jeasonable  requi- 
sition (d).  Where  mortgagees  offered  a  property  for  sale 
by  auction  under  conditions  which  allowed  them  to  rescind 
the  contract  if  requisitions  on  title  were  made  which  they 
were  either  unable  or  unwilling  to  comply  with,  it  was 
held  they  were  not  liable  to  the  auctioneers  for  com- 
mission on  the  price  the  property  had  been  knocked  down 
at  when  the  sale  fell  through  (e).  The  auctioneers  knew 
the  position  of  the  vendors,  and  were  aware,  of  course,  of 
the  conditions  of  sale. 

If  an  agent  can  prove  that  the  introduction  that  he  Agent  must 
has  given  the  principal  has  caused  the  result  that  the  (vo^, 
principal  desires,  he  has  earned  his  commission,  and 
it  is  not  necessary  for  him  to  prove  that  he  has 
conducted  the  negotiations  which  led  to  the  actual 
framing  of  the  contract  (/).  He  must,  however,  prove 
that  the  introduction  was  the  foundation  on  which 
the  negotiation  proceeded.  A  mere  dry  introduction  of 
the  principal  to  a  third  party  is  not  enough.  The 
business  must  have  substantially  proceeded  from  the 
agent's  act,  not  as  the  indirect  effect  of  a  casual  conversa- 
tion (//).  In  Antrobus  v.  Wickens  (/<),  where  the  agents  sued 
fur  commission  on  a  loan,  Lord  Chief  Justice  Cockburn 
asked  the  jury  the  following  question,  "Did  the  plaintiffs 
really  render  the  services  which  were  the  consideration 
for  the  alleged  agreement?"  (to  pay  commission).  "If 
not,  they  were  not  entitled  to  the  remuneration.  It  did  not 
follow  that  because  money  was  ultimately  obtained  that 
therefore,  as  a  matter  of  course,  the  plaintiffs  were  to 
receive  commission."  At  another  part  of  the  same  case  he 
said :  "  Commission  was  not  due  merely  because  in  some 

(d)  It    is   difficult    to    follow  the  ( /')  Green  v.  Bartlett  (1863),  14 
reasoning  in  Fuller  y.  Fames  (1SS2),       G.  B.  N.  S.  681. 

8  Times,  278,  as  reported.  {g)    Wilkinson  v.  Martin   (Ks.'iT  . 

(e)  Peacock  v.  Freeman  (1S8S),  4       8  C.  &  1'.  1. 

Times,  541.  (/,)   (I860),  4  F.  &  F.  '201. 
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way  or  other  the  loan  followed  casually,  indirectly,  and  as 
a  remote  consequence.     It  must  appear  that  the  advance 
was  obtained  by  or  through  their  (the  agents')  agency." 
There  the  agents  tried  to  obtain  a  loan  from  a  bank. 
The  bank  refused,  but  the  bank's  solicitor  on  his  private 
account  advanced  money  to  the  defendants  direct.     The 
plaintiffs   never   introduced   the   matter   to    the   bank's 
solicitor,  but  he  heard  of  it  as  being  connected  with  the 
bank.     The  jury  found  that  the  agents  had  not  obtained 
the  loan,  and  therefore  no  commission  was  owing.     Bone 
&  Pratt  v.  Joint  son,  reported  in  The  Times  newspaper  of 
the  18th  August,  1897,  was  a  somewhat  similar  case. 
There  the  agents  introduced  a  Mr.  Beckett  as  purchaser, 
but  he  did  not  buy.     The  plaintiffs  then   sold  it  to  a 
bank  who  had  heard  of  the  property  aliunde,  but  .bought 
after  making  an  arrangement  with  Beckett  that  he  should 
purchase  half  from  them.     The  plaintiffs  admitted  that 
they  had  not  introduced  the  bank,  but  suggested  that 
Mr.  Beckett  induced  the  sale  to  the  bank.     It  was  held 
that  there  was  no  right  to  commission  either  on  the  whole 
of  the  property  or  that  part  which  Beckett  bought  from 
the  bank.     But  if  the  agent  has  really  been  the  cause  of 
the  work  being  done,  he  cannot  be  deprived  of  his  com- 
mission   because   he   does    not    actually   bring   himself 
within  the  strict  wording  of  the  contract.     Thus,  where 
the  agreement  provided  that  he  should  have  commission 
upon  the  rent  of  "  every  house  he  should  let,"  he  was 
held  entitled  to  commission  on  the  rents  of  the  persons 
he  had  introduced  to  the  estate  agent  who  had  taken 
houses,    though    the   plaintiff  had   not   let   the   houses 
himself  (0-     In  Thompson  v.  Thomas,  the  principal  had 
known  the  person  to  whom  the  agent  introduced   him 
before,    and    attempted    to    induce    him    to    purchase. 
The   question   which    was   put   to   the   jury   there   was 
whether   the   negotiations    by    the   principal    came    to 
(t)  Bray  v.  Chandler  (1856),  18  ('.  B.  718. 
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an  end,  and  were  afterwards  renewed  owing  to  what  the 
agent  did  (/.). 

So,  if  the  agent  introduces  as  a  purchaser  a  person  Agent  musi 
who  refuses  to  come  to  terms,  but  afterwards  buys  at  an  connection8 
auction  conducted  by  another  firm,  the  agent  has  not  between  work 
made  out  that  his  introduction  was  the  cause  or  founda-  obtained. 
tjon  of  the  purchase,  and  no  commission  is  due(/).  In 
Jeffrey  v.  Crawford  (hi),  the  Judge  asked  the  jury  whether 
the  word  in  the  contract  "  introduction  "  covered  an  intro- 
duction to  a  third  party  by  the  person  to  whom  the  agent 
introduced  the  principal.  The  jury  first  found  in  that 
case  that,  in  fact,  the  agents  had  not  substantially  given 
the  introduction  which  was  the  foundation  of  the  pro- 
ceedings, and  intimated  also  that  they  did  not  consider 
an  introduction  by  a  person  introduced  by  the  agent 
sufficient.  In  Gibson  v.  Crick  (n),  the  agents  ship- 
brokers'  sued  for  a  commission  on  chartering  some 
ships  under  the  following  circumstances : — The}*  in- 
troduced the  principals  to  another  firm  of  shipbrokers 
called  Spicier  and  Fysh.  Spicer  and  Fysh  introduced  a 
Captain  Long  as  charterer.  Captain  Long  did  not  enter 
into  a  charter,  but  introduced  a  Mr.  De  Mattos,  who 
became  the  charterer.  Chief  Baron  Pollock,  in  dis- 
missing the  agents'  claim,  said:  "A  custom  that  one 
man  should  be  paid  for  another's  work  may  be  a  good 
custom  if  there*  be  a  direct  connection  between  one  of 
the  principals  in  the  transaction  and  the  broker  who 
claims  to  be  paid ;  but  if  a  broker  gives  to  the 
principal  the  name  of  another  person,  who  names 
another  who  alludes  to  another,  and  so  on,  and  the 
principal  employs  the  last  named,  that  the  broker 
should  have  any  claim  on  the  principal  in  such  a 
case   is    simply   preposterous."     To   establish  a   claim. 

(£)  (1895),  11  Times.  304.  (*»)  (1891),  7  Times,  618. 

(I)   Taplin    v.  Barrett   (1889),   6  (//)  (1862),  31  L.  J.  Ex.  30*. 

Times,  30. 
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the  agents  would  have  to  make  out  that  all  these 
persons  were  sub-agents. 

In  Bayley  v.  Chadwich  (o),  the  contract  made  by  the 
agent  with  the  principal  on  his  being  employed  to  sell 
a  ship  by  auction,  was  that  he  should  have  commission 
on  any  sale  if  anyone  was  led  to  make  the  offer  in  con- 
sequence of  his  mention  or  publication  for  auction 
purposes.  The  purchaser  having  been  led  to  make  the 
offer  through  having  heard  of  the  advertisement,  he  was 
held  entitled  to  commission. 

In  Wilkinson  v.  Alston  (p),  which  was  another  case  in 
connection  with  a  ship,  the  seller's  agent  introduced  him 
to  the  agent  of  the  purchaser.  The  purchase  was  not 
entertained  then  (in  March),  but  in  April  the  agent  of 
the  purchaser  entered  into  negotiations,  and  the  ship 
was  sold  in  August.  On  these  facts  the  Court  of  Appeal 
held  the  commission  was  earned. 

In  Field  v.  Manlove  (q)  a  curious  question  arose.  The 
agent  was  to  receive  a  commission  on  all  "  orders  "  for 
machines  he  obtained.  The  principals  agreed  to  give 
certain  persons  introduced  by  the  agent  a  monopoly  of  the 
Canadian  market  if  they  took  thirty  machines  at  195/. 
each,  subject  to  a  condition  that  if  this  number  were  not 
ordered  a  forfeit  of  30/.  should  be  paid  on  every  machine 
less  that  number.  Six  hundred  pounds  was  paid  as  a 
forfeit  under  this  agreement.  The  principals  said  this  sum 
was  not  the  result  of  an  "order."  The  Court  of  Appeal 
held  that  "an  order"  was  "a  benefit  the  defendants 
were  to  derive  from  contracts  binding  persons  to  take 
machines,"  and  Lord  Justice  Bowen  said  that  when  the 
contract  provided  for  commissions  "on  orders," it  merely 
means  commission  on  sums  becoming  due  from  the  pro- 
posed purchasers  in  respect  of  orders. 


(o)  (1878),  3G  L.  T.  N.  S.  740; 
37  L.  T.  X.  S.  593  ;  (1879),  39 
L.  T.  -129. 


{p)  (1879),  41  L.  T.  394. 
(q)  (1888),  5  Times,  G14. 
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Where  the  transaction  does  not  go  through  directly,  but  Cases  of 
after  some  time,  it  is  difficult  to  say  whether  the  fact  that  rtittic.ulty  in 

"  proving 

ultimately  the  principal  has  got  the  business  carried  causal 
through  by  some  one  whom  the  agents  introduced  him  conucctl",l~- 
to  is  the  result  of  the  agents'  exertions  or  not.  And 
juries  have  taken  an  entirely  different  view  in  different 
•cases.  Thus,  in  one  case  the  person  introduced  as  a 
purchaser  of  a  house  absolutely  refused  to  consider  the 
purchase,  and  took  another  house  in  the  same  road. 
Some  time  after  (it  does  not  appear  from  the  report  how 
long  after)  the  proposed  purchaser  bought  the  house  first 
mentioned  to  him.  The  jury  held  that  the  agent,  by  his 
original  introduction,  had  brought  about  the  sale,  and 
gave  him  commission  (r).  In  Lumley  v.  Nicholson  (s) , 
the  jury  took  a  precisely  different  view.  The  facts  were 
as  follows  (t)  :  The  agents  introduced  a  purchaser  to  the 
principal  for  part  of  his  estate.  A  year  afterwards  the 
agents'  authority  to  obtain  a  purchaser  for  the  rest  was 
withdrawn.  Two  years  after  this,  the  person  who  had 
bought  the  first  part  of  the  property  bought  the  remainder 
direct  from  the  principal.  In  an  action  brought  by  the 
agents  for  commission  on  the  second  purchase,  the  jury 
held  that  the  two  transactions  were  absolutely  different, 
and  that  therefore  the  agents  were  not  entitled  to  com- 
mission on  the  second  sale.  The  proper  question  in 
these  cases  seems  to  be  that  suggested  by  Lord  Esher  in 
Thompson  v.  Thomas  (u),  whether  the  negotiations  came 
to  an  end,  and  whether  they  were  afterwards  renewed 
owing  to  what  the  agents  did. 

Where     there    have    been     two     or     more     agents  w here  several 
employed,  and  there   is   some   difficulty  as   to  proving  nsent*  f"- 

7  J  i.  e>    ployed  to 

which  of  the  agents  did  the  business,  it  is  desirable  to   whom  commis- 
ask  the  third   party  as  to  which  agent's   exertions   he  sionisPayal)le- 


(r)  Steere    v.    Smith    (1886),    2  (t)  (1886),  2  Times,  118,  711. 

Times,  131.  („)  (1895),  11  Times,  304. 

(s)  (1S86),  2  Times,  118,  711. 
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attributes  his  making  the  contract  with  the  principal. 
In  Mansell  v.  Clements  (x),  the  Judge  asked  the  third  party, 
"Would  you,  if  you  had  not  gone  to  the  plaintiffs  (the 
agents)  and  got  their  card,  have  purchased  the  house?" 
In  White  v.  Walker,  Donald  &  Co.  (y)  the  dispute  practi- 
cally was  as  to  which  agent  had  introduced  the  sale  of  the 
ship  to  the  purchasers.  The  purchasers  gave  evidence 
that  they  had  not  heard  of  her  from  the  plaintiffs.  This 
evidence  the  jury  believed,  and  the  plaintiffs  were  held 
not  entitled  to  commission.  In  the  absence  of  other 
evidence,  it  would  be  assumed  that  the  agent  who  had 
first  introduced  the  third  party  was  the  effective  cause  of 
the  business  being  done  (z)  ;  but  if  there  is  any  doubt  as  to 
whether  the  first  introduction  led  to  the  business  being 
done,  or  as  to  who  did  the  work,  it  is  the  wisest  course  to  pay 
the  money  into  Court  under  interpleader  proceedings  (a). 
The  ordinary  rule  is,  as  we  have  shown,  that  an  agent 
has  to  show  that  the  business  that  he  has  been  engaged  to 
do  was  done  through  his  exertions.  If  subsequent  business 
follows,  he  has  to  show  that  it  was  so  connected  with  the 
first  or  original  business  that  it  can  be  said  to  have  flowed 
or  resulted  from  it  (b).  To  avoid  all  difficulties,  it  is  usual 
in  some  businesses  for  a  traveller  or  agent  to  expressly  stipu- 
late that  he  shall  have  commission  on  all  future  business 
done  by  the  principal  with  persons  he  may  have  intro- 
duced to  him  or  obtained  orders  from.  Such  a  stipula- 
tion has  been  construed  only  to  relieve  the  agent  from 
the  onus  of  proving  that  the  subsequent  business  was 
obtained  through  him,  and  leaves  it  still  open  to  the 
principal  to  show7  that  the  subsequent  business  was  not 


(.r)  (1874),  L.  It.  9  C.  P.  139. 

(//)  (188.)),  1  Times,  603.  Lofts 
v.  Bourke  (1885),  1  Times,  58,  was 
a  similar  ca  e  as  to  ;i  house  as-ent; 
Green  v  Mule. -  (  L861),  30  L.  J.  C.  P. 
343,  as  to  an  agent  to  procure  a  loan. 

(?)  Qunardv.  Fan  Oppen  (1S59), 
1  F.  &  F.  710. 


(a)  Burnett  v.  Brown  (1890),  6 
Times,  463. 

(/,)  Auckland  v.  Collins  (1888),  14 
Times,  348,  where  the  words  were 
"will  pay  you  same  commission 
on  all  future  engagements  at  the 
Oxford." 
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the  result  of  the  agent's  services.  If  the  principal  can 
prove  this,  no  commission  is  payable:  for  the  Court 
read  into  the  agreement  the  implied  condition  that 
the  subsequent  business  must  have  been  the  result  of 
the  agent's  services  (c). 

In  some  kinds  of  agency  the  business  on  the  first 
occasion  which  the  agent  may  do  is  of  small  pecuniary 
value,  and  the  commission  thereon  therefore  small,  but 
there  is  a  strong  probability  of  future  business  result- 
ing. In  such  businesses,  if  the  principal  could  by 
paying  the  small  commission  take  the  advantage  of 
the  first  introduction  and  then  refuse  to  recognize 
subsequent  transactions  as  flowing  from  it,  the  agent 
would  practically  be  cheated  of  the  results  of  his 
labours.  It  is,  therefore,  usual  in  this  class  of  business 
to  arrange  that  the  agent  shall  have  commission  on 
all  subsequent  business  done  by  the  principal  with 
the  person  originally  introduced  by  the  agent.  And 
it  has  been  held  in  several  cases  that  where  there  is  an 
agreement  that  commission  shall  be  payable  on  all 
subsequent  business,  the  obligation  to  pay  such  com- 
mission continues,  though  the  agent  may  have  been 
dismissed  from  the  agency  {d),  and  the  Court  has  at 
the  suit  of  the  agent  made  a  declaration  to  that 
effect  (e).  The  Court  of  Appeal,  in  Bilbee  v.  Hasse, 
pointed  out  that  though  the  principal  could  with- 
draw the  authority  at  any  time  (since  it  was  not  an 
irrevocable  authority),  still  the  contract  remained  for 
payment  of  remuneration,  and  the  principal  was  liable 
under  that.  And  that  there  was  no  hardship  in  having  to 
pay  commission  after  dismissal  on  orders  from  customers 

(c)  Boyclw  Tovil  Paper  Co.  (1887),        Cooper  (1899),  4  Com.  Cas.  213,  Mr. 

4  Times,  332.  Justice  Mathew  refused  to  grant  a 

(d)  Bilbee  v.  Hasse  $  Co.  (1889),       declaration,  holding  that  would  have 

5  Times,  677;  affirmed  in  Court  of  Ap-  the  effect   oi   giving  the  agent  an 
peal.  Times  Xewspaper,  16  Jan. ,1890.  annuity,  but  gave  damages  based  on 

(e)  Salomon  v.  Brownjield  (1896),  the   ehances   of  the  customers  con- 
12    Times,    239.      In    Faulkner   v.  turning  their  custom. 

W.  a 
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introduced  by  the  agent,  for  the  principal  has  always  it  in 
his  power  to  cease  dealing  with  persons  so  introduced  (/). 

In  Morris  v.  Hunt  (//),  the  principals  gave  their 
traveller  a  list  of  firms  on  whom  they  wished  him  to 
call.  He  was  also  to  call  on  any  others  whom  he  might 
think  fit.  As  to  customers  introduced,  not  on  the  list, 
the  Court  held  that  the  case  was  governed  by  Bilbee  v. 
Hasse  (Jt) ;  but  as  to  those  on  the  list  the  Court  left  it 
to  the  jury  whether  there  was  an  implied  term  that 
plaintiff  should  receive  commission  after  his  dismissal 
on  their  orders.  The  case  is,  however,  unsatisfactorily 
reported,  since  the  actual  questions  left  to  the  jury 
appear  to  be  in  variance  with  the  ruling.  Boyd  v. 
Mathers  (i)  is  the  only  case  which  appears  irreconcilable 
with  the  above  view.  The  agent  in  that  case  was  an 
advertisement  canvasser,  and  after  he  had  obtained 
advertisements  for  some  time  the  principal  sold  his 
paper.  The  Lord  Justices  may  have  thought  that  on 
the  proper  construction  of  the  contract  the  principal 
should  not  have  been  obliged  to  pay  after  the  sale  of  the 
paper,  when  he  was  receiving  no  benefit  from  the  plain- 
tiff's services.  In  Morris  v.  Hunt  it  was  left  to  the  jury 
whether  there  was  an  implied  term  in  the  contract  that 
commission  should  be  payable  after  dismissal  (/.)• 

Where  both  parties,  however,  contract  that  the  employ- 
ment should  be  determinable  on  a  certain  notice  being 
given,  it  has  been  held  that  the  agreement  ceases  for 
all  purposes   and    no    commission   is   payable  after  its 


(/)  /''"'/'"'  v.  Hasse,  Times  Xews- 
paper,  16  Jan..  1890. 

{(/)  (189G),  12  Times,  187.  In 
Barrett  v.  Gilmour  (1901),  G  Com. 
Cas.  7'-,  commission  was  payable  on 
nil  hast,  ii  ss  done  whether  with  new  or 
old  customers.  Mr.  Justice  Pbillimore 
therefore  held  the  agent  mi  dismissal 
was  not  entitled  to  commission  on 
future  orders  from  new  customers. 

(/i)   Ubi  supra. 


(i)  (1893),  9  Times,  443.  Naylor 
v.  Yearsly  (1860).  2  P.  &  F.  41, 
was  another  case  as  to  canvassing 
for  advertisements  :  there  the  Judge 
found  for  the  principal,  holding  that 
the  words  "as  long  as  they  con- 
tinued "  in  the  contract,  referred  not 
to  advertisements,  but  to  the  relation- 
ship of  principal  and  a^ent. 

(/■)  (1896),  12  'limes,  1ST. 
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determination.     The  contract  having  come  to  an  end  by 
mutual  consent,  it  was  terminated  for  all  purposes  (I). 

Auckland  &  Brunette  v.  Collins  was  a  peculiar  case. 
There  the  agent  stipulated  that  he  should  have  com- 
missions on  a  music-hall  artiste's  re-engagements  at 
the  Oxford,  and  the  question  was  whether  that  meant 
on  any  re-engagement  at  that  place,  no  matter  whether 
the  management  changed  or  the  hall  were  rebuilt,  or 
whether  it  meant  on  any  re-engagement  by  the  same 
owners  of  the  Oxford.  It  was  held  that  this  was  the 
meaning,  and  commission  was  therefore  held  due  (m). 

Agents    often    claim    commission   when    a   house  for   When  agent 
which    they   have   procured    a  tenant  is    re-let   to    the  commission 
sime  person.     This  is  generally  held  to  be  too  remote  on  a  renewal 

,  ,         .,  ,  .  -IT  0I    a  leaSe- 

a   result   of   the   agents     exertions   to   entitle   them  to 

remuneration.      It    has    been    held,  however,  that  the 

agent  can  claim  remuneration    for  the  re-letting  if   it 

was  owing  to  an  express  term  in  the  contract,  allowing 

an  option  to  renew,  that  this  happened;   for  the  agent's 

remuneration    depends    on  his   showing  that   the   work 

has  been  done  in  consequence  of  his  services.     He  is 

not  entitled,  as  has  been  already  pointed  out,  to  casual 

results    of    his    labours,   which    were    not    foreseen    or 

intended.     The  agent's  claim  must  be  as  a  commission  on 

rent  obtained  as  a  proximate  consequence  of  his  action. 

"Whether  it  was  the  proximate  consequence  depended  on 

the  agreement  entered  into  between  the  landlord   and 

tenant  at  the  time  of  the  original  letting  (»)• 

An    agent    was   emploved  to  let    some  property,  and  The  agent 

-°  L      •:  .     .  mu-  •       must  prove  an 

succeeded,    and    was    paid    commission,      this    was    in  employment  to 

1881.     In   1884  the  tenant   bought   the  property,  and  feet  the 

°  ii,'  business 

the  agent  thereupon  claimed  commission  on  the    sale,   carried 
Lord  Watson,  in  the  House  of  Lords  (<>),  in  dismissing  he^anclaii01 


(/)  Kelly  v.  Croft  (1898),  14  Times,  Mobeyv.  Arnold  (1897),  14  Times,  39. 

348  and  513;  and  see  mitonv.  Belli-  (n)  Curtis   v.    Nixon    (1871).    24 

well  (1894),  2  Ir.  It.  94.  L.  T.  706. 

(m)  (1898),  14  Times,  348.  Seealso  (o)  Toulmin  v.  Millar  (1887),  12 

s  2 
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commission. 
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the  agent's  claim,  said :  "It  is  impossible  to  affirm  in  , 
general  terms  that  A.  is  entitled  to  a  commission  if 
he  can  prove  that  he  introduced  to  B.  the  person  who 
afterwards  bought  his  estate,  and  that  his  introduction 
became  the  cause  of  the  sale.  In  order  to  found  a 
legal  claim  for  commission  there  must  not  only  be  a 
causal,  there  must  also  be  a  contractual  relation  between  ' 
the  introduction  and  the  ultimate  transaction  of  sale. 
If  A.  had  no  employment   to    sell   express  or  implied,  •• 

he    could   have    no   claim   to    be   remunerated 

Assuming  A.'s  employment  to  be  limited — if,  for 
instance,  he  was  simply  employed  to  let,  and  did  let — ' 
he  would,  in  my  opinion,  have  no  right  to  commission 
upon  a  subsequent  sale  made  to  the  tenant,  of  the 
subjects  let  during  the  currency  of  the  lease."  The 
only  way  in  that  case  the  agent  could  prove  -a  contract 
was  that  when  the  principal  came  to  the  house 'agents 
and  asked  them  to  let  the  house  furnished,  the  agents' 
clerk  gave  him  a  printed  list  of  their  charges,  at 
the  bottom  of  which  there  was  a  notice  that  if  the 
property  should  be  subsequently  sold  commission 
would  be  charged.  This  notice  the  Judge  at  the  trial 
directed  the  jury  was  not  binding  on  the  principal 
unless  he  had  read  it,  and  there  was  no  evidence  he  had. 
In  Gillow  v.  Lord  Aberdure,  the  agents  were  instructed 
to  do  one  of  three  things — to  let  (1)  the  house 
furnished;  (2)  to  let  it  unfurnished  for  five  years; 
(3)  to  sell  the  lease.  They  let  the  house  furnished. 
They  had  no  authority  to  let  to  a  tenant,  and  then 
at  the  end  of  the  negotiations  to  enter  in  to.  absolutely 
new  negotiations  for  sale  to  the  tenant  or  anybody 
else.  There  was  no  arrangement  when  the  house  was 
let  furnished  that  the  tenant  should  have  an  option  of 
purchase.     When   the  tenant    therefore   bought  at  the 

Ap.  Cas.  746;  58  L.  T.  96.     For  a       2  Times,  707;    see   also    Griffin   v. 
full  statement  of  the  tacts,  see  (1886),       Cheesewright  (1885>,-2  Times,  99. 
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end  of  his  term,  the  agents  were  held  not  entitled  to 
commission  (p)  on  the  ground  that  their  authority  had 
ceased  when  they  had  obtained  a  tenant  for  the  house  as 
a  furnished  house. 

In  Ex  parte  Chatteris  a  shipbroker  attempted  to 
enforce  a  similar  claim.  He  had  been  employed  to 
sell  a  particular  ship,  and  was  paid  for  his  work.  The 
purchaser  of  the  ship  bought  two  other  ships  from  the 
.  principals  which  the  agent  had  not  been  employed  to  sell, 
and  which  were  not  mentioned  to  him,  and  as  to  which 
he  therefore  did  nothing.  He  claimed  commission  on 
these  sales  on  the  ground  that  his  original  introduction 
brought  them  about,  but  his  claim  was  not  allowed  (q). 

So  wjiere  the  agent  employed  to  procure  a  loan,  pro-  Not  entitled 
cured  a  loan  of  10,000/.,  and  had  been  paid  for  so  doing,  he  0u  partnership, 
•was  held  not  entitled  to  a  further  commission  when  a  year  although  he 

.       introduced 

and  a  quarter  afterwards  the  lender  became  partner  in  originally  new 
the  principal's  business  and  advanced  another  4,000/.;  wuf**8 
the  Court  held  that,  though  in  one  sense,  in  consequence 
of  the  original  introduction,  the  principal  obtained  the 
further  sum,  the  question  was  whether  the  subsequent 
partnership  was  the  result  of  the  introduction,  or  of  an 
independent  negotiation  between  the  principal  and  the 
lender?  The  question  was  not  what  was  the  causa 
proximo,;  the  agent  must  show  that  some  act  of  his  was 
the  causa  causans;  and  it  being  admitted  that  the  sub- 
sequent  advance  was  not  contemplated  at  the  time  of 
the  original  advance,  the  agent  failed  to  establish  his 
right  to  commission  on  it  (r).  In  White  v.  Baxter  (s), 
the  question  left  by  Mr.  Justice  Williams  to  the  jury 
under  similar  circumstances  was  also  whether  the 
business  was  contemplated  at  the  time  of  the  intro- 
duction. 

(p)   Gillow     v.     Lord     Aberdare  2S9. 

(1S92\),  9  Times,  12.  {>■)   Tribe    v.     Taylor    (1S76),     1 

(q)  lie  Humphreys   ami    Pearson,  C.  1'.  D.  505. 

Ex  rlrt,  Chatteris  (1874),  22  W.  R.  (s)  (1883),  1  Cab.  &  Ellis,  199. 
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The  principal  will  not  be  allowed  to  cheat  the  agent  by 
slightly  altering  the  nature  of  the  business  so  as  to  make 
it  outside  the  agent's  authority.  If  the  business  done  is 
substantially  that  which  the  agent  was  authorized  to  get 
done,  he  will  be  entitled  to  his  commission;  thus,  where 
the  agency  was  to  sell  land,  the  principal  cannot,  by 
contracting  to  give  a  long  lease  for  999  years  to  the 
third  party,  avoid  paying  the  commission  (t). 

We  have  seen  that  if  the  agent  has  done  his  work  he 
is  entitled  to  his  commission.  In  some  cases  the  agent, 
owing  to  the  principal's  action,  is  prevented  earning  a 
commission,  for  the  latter  has  refused  to  allow  the  matter 
to  go  through.  In  such  cases  the  agent  then  has  a  right 
to  damages ;  for  though  the  principal  can  withdraw  his 
authority  back  from  him  at  any  time  (except  where  such 
authority  is  one  coupled  with  an  interest  («)),  yet  he 
remains  liable  under  the  contract  to  remunerate  the 
agent  (.r).  The  measure  of  the  damages  where  there  is 
nothing  more  to  be  done  by  the  agent  in  order  to  earn 
his  commission,  and  where  it  would  have  been  earned 
but  for  the  breach  of  contract  of  the  principal,  is  the 
full  amount  of  the  commission  which  would  have  been 
payable  if  the  matter  had  gone  through  (if).  Ship- 
brokers  are,  however,  by  custom  not  entitled  to  anything 
even  for  expenses  if  the  labour  has  not  resulted  in 
business  being  done  (z). 

But  the  general  rule  is,  that  where  the  principal  has 
by  his  wilful  act  prevented  the  agent  from  earning  com- 
mission, he  must  compensate  him.  In  Inchbaldv.  Western 
Neilgherry  Coffee  Co.  (a),  the  defendant  company  had 
agreed  to  give  their  stockbroker  a  commission  of  400/. 


(/)  Bimmer  v.  Knowles  (1874),  30 
L.  T.  496;  Noah  v.  Oxen  (1885),  2 
Times,  364. 

(n)  See  p.  308. 

(.,-)  Bilbee  v.  Easse  (1889),  5 
Times,  (177;  and  Times  Newspaper, 
Hi  Jan.,  181)0. 


(//)  Roberts  v.  Barnard  (1884),    I 
Cah.  &  El.  336. 

(_-)  Balton     v.     Irwin    (1830),    4 
('.    &    V.    289  ;    Broad   v.    Tkt 
(1830),  7  Brag.  90. 

(a)  (1864),  17  C.  B.  X.  S.  733. 
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when  all  the  shares  in  the  company  were  allotted.  Subse- 
quently the  company  thought  it  prudent  to  wind  itself 
up  voluntarily.  In  an  action  by  the  agents  for  damages 
the  company  was  held  liable,  because  it  had  by  its  own 
action  rendered  the  performance  of  the  contract  impos- 
sible. Chief  Justice  Erie  said  :  "  Taking  the  contract  in 
its  literal  terms,  the  400/.  never  became  payable.  But 
Planchev.  Colburn  (b)  decides  that  a  party  who  has  come 
under  such  a  liability  cannot  prevent  it  attaching  by  any 
wilful  act  of  his  own.  And  I  am  of  opinion  that  the 
defendants  by  their  own  act  in  winding-up  this  com- 
pany did  prevent  the  rest  of  the  shares  being  allotted,  and 
so  prevented  the  plaintiff  from  becoming  entitled  to 
the  400?.  by  the  terms  of  his  contract."  So,  where  a 
company  agreed  to  employ  a  commercial  traveller 
for  three  years,  giving  him  a  commission  of  7^  per 
cent.,  and  then  presented  a  petition  for  a  voluntary 
winding-up  before  the  three  years  had  expired,  it  was  held 
the  agent  was  entitled  to  damages,  and  it  was  referred 
to  the  chief  clerk  to  ascertain  the  amount  (c).  This 
principle  has  been  held  not  to  apply  where  the  agent 
was  refused  to  be  paid  both  salary  and  commission.  In 
such  a  case  the  Court  only  allowed  the  agent  to  prove 
for  his  prospective  salary  and  not  for  commission  (W). 
This  is  because  the  agent  by  being  paid  a  salary  becomes 
a  servant,  and  if  he  were  allowed  to  claim  for  loss  of 
commission  he  would  be  in  a  position  to  make  his 
principal  continue  business  whether  he  wished  to  or  not. 
Auctioneers  who  have  been  put  to  expense  through  being 
instructed  to  put  property  up  for  sale  which  has  been 
withdrawn   before  the  sale,  are  entitled  to  recover  the 

(b)  (1831),  8  Bing.  14  (author  S7iirref's  ease  (1872),  14  Eq.417;  Re 
suing:  publisher  for  discontinuing  Dale  and  Plant  (managing  director) 
publishing  of  serial  work).  (1890),  6  Times,    123;  In  re    Eng- 

(c)  In  re  The  Patent  Floor-Cloth  lish  and  Scottish  Marine  Ins.  Co., 
Co.,  Dean  and  Gilbert's  Claim  (1874),  Ex  p.  Maclure  (1870),  L.  R.  5  Ch. 
41  L.  J.  Ch.  476.  737. 

(d)  In    re    Imperial     Wine     Co. 
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When  no 
damages  if 
authority 
revoked. 


expenses   incurred,    but   there   is    no   right   to    specific 
performance  of  such  an  agreement  (e). 

So  consignee  for  sale  having  made  advances  was  held 
entitled  (having  proved  a  custom  to  that  effect)  to  one  half 
the  usual  commission  if  he  was  prevented  by  the  goods 
being  taken  out  of  his  possession  by  the  principal  from 
selling  (/). 

The  stipulation  not  wilfully  to  put  an  end  to  a  business 
is  only  implied  by  law  when  it  is  necessary  in  order 
to  give  the  efficacy  to  the  transaction  which  both  parties 
intended  it  should  have  in  any  event.  Thus,  in  a 
charter-party  where  the  shipowner  had  agreed  to  give 
his  broker  five  per  cent.  "  on  all  hire  earned,"  he  was  held 
not  liable  for  commission  after  the  first  two  months 
of  her  charter,  because,  owing  to  disputes  with  charterer 
as  to  whether  she  was  fit  for  the  purpose  she  was 
chartered  for,  the  charter  was  mutually  cancelled.  The 
broker  contended  that  the  charter  was,  under  the  cir- 
cumstances, wilfully  cancelled,  and  that  brokerage  was 
therefore  due;  but  the  Court  on  the  above  principle 
refused  to  imply  such  a  condition  (</). 

Simpson  v.  Lamb  (h)  was  an  action  by  an  agent  against 
his  principal  for  wrongfully  revoking  his  authority. 
The  principal  had  employed  the  plaintiff  to  sell  an 
advowson,  but  eventually  sold  it  himself.  He  had  not 
refused  any  person  the  agent  had  proposed.  The  plaintiff 
claimed  that  he  was  out  of  pocket  50/.  Chief  Justice 
Jervis,  in  dismissing  the  agent's  claim,  said  :  "  I  think 
there  can  be  no  doubt  that  the  authority  was  revocable ; 
but  that  does  not  carry  with  it  an  absolute  right  on 
the  part  of  the  principal  to  revoke  without  reinstating 
the  agent  where  his  position  has  been  altered  :  that  will 
depend    upon  the   terms   of   the   original    employment. 


(V)  Chinnock  v.  Sainsbury  (18G0), 
3L.  'J'.  X.  S.  258. 

(/•)  Queen  of  Spain  V.  Parr  (1869), 
21  L.  T.  N.  S.  555. 


(f/)  White  v.  Turnlull  (1898),  78 
L.  T.  726.  See  also  Hamlyn  v.  Wood 
(1891),  2  Q.  B.  488. 

(//)  (1850),  17  C.  B.  603. 
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I  take  it  to  be  admitted  that  it  is  not  competent  for  a 
principal  to  revoke  the  authority  of  an  agent  without 
paying  for  labour  and  expense  incurred  by  him  in  the 
course  of  the  employment.  The  right  of  the  agent  to  be 
reimbursed  depends  on  the  terms  of  the  agreement. 
A  general  employment  may  carry  with  it  a  power  of 
revocation  on  payment  only  of  a  compensation  for  what 
ma}r  have  been  due  under  it,  but  there  may  also  be  a 
qualified  employment  under  which  no  payment  shall  be 
demandable  if  countermanded.  In  the  present  case 
I  think  the  evidence  showed  that  the  employment  was 
of  that  qualified  character,  like  the  case  of  a  house  agent 
or  the  shipbroker,  the  plaintiffs  undertaking  the  busi- 
ness upon  the  understanding  that  they  were  to  get  nothing 
if  they  did  not  sell  the  advowson  ;  taking  the  chance 
of  the  large  remuneration  they  would  have  received 
if  they  had  succeeded  in  obtaining  a  purchaser"  (i). 

In  some  cases  the  principal  is  not  entitled  to  do  the   When  prin- 
work  himself,   as  where  he  has  appointed  him  a  sole  entitled0 to  do 
agent  to  sell  in  a  certain  district,  giving  him  a  commis-   work  himself, 
sion  on  all  goods  sold  in  such  district,  for  doing  so  would 
be  revoking  pro  tanto  his  authority  (A)  ;  but  the  fact  that 
he  has  authorized  the  agent  to  let  a  house  for  him  does 
not  prevent  him  selling  it  (/). 

A  question  sometimes  arises  as  to  the  time  when  the  When  remu- 
remuneration  is  payable,  whether  when  the  work  is  done  able.1'  "  1M^" 
or  when  the  principal  reaps  the  result.  This  is  to  a  great 
extent  decided  by  custom.  House  agents,  where  the  rent 
is  paid  through  them,  usually  deduct  the  commission 
before  paying  the  rent  over,  and  if  the  rent  is  payable  in 
two  instalments,  as  in  the  case  of  a  furnished  house, 
deduct  half  in  the  first  instalment  and  half  in  the  second. 


(0  See  also  McLeod  v.  ^Liola  Bros. 
(1S89).  6  Times,  6S  ;  and  Mr.  Justice 
Williams'  judgment  in  Priekett  v. 
Badger  (IS06),  1  C.  B.  N.  S.  296,  at 
p.  305;  and  Toppin  v.  Eealey  (1863), 


11  W.  R.  466. 

(/■)  Snelgrort  v.JMlringham(1881)t 

45  J.  1'.  408. 

(0  Griffin  v.  Cheesewright  (1885), 
2  Times,  99. 


266 


PRINCIPAL    AND    AGENT. 


Building  land. 


Agent  can  sue 
for  commission 
in  principal's 
bankruptcy. 


Insanity  of 

third  party. 


What  work 
agency  covers, 
and  therefore 
no  right  to 
extra  remu- 
neration. 


If  the  commission  is  payable  on  the  sale  of  the  property, 
it  is  not  due  until  the  conveyance  is  completed  (ra). 

In  the  case  of  land  let  as  building  property,  the  agent's 
commission  does  not  accrue  until  the  ground  rents  begin 
to  come  in,  that  is  usually  after  the  houses  have  been 
built  (ra).  Mr.  Justice  Byles,  in  Lara  v.  Hill  (o),  said: 
"  There  are  four  epochs  at  which  commission  may  be 
payable.  First,  at  the  time  of  the  adjustment  of  the 
terms  of  the  sale ;  or,  secondly,  at  the  time  stipulated 
in  the  contract :  or,  thirdly,  at  the  time  stipulated  for 
the  completion  of  the  purchase  ;  or,  fourthly,  at  the  time 
of  th.2  actual  payment  of  the  purchase-money." 

When  the  agent  has  done  his  work,  he  is  entitled  to 
his  commission,  although  no  benefit  may  have  resulted 
to  the  principal  or  his  estate  from  his  labours  owing  to 
the  principal's  bankruptcy,  and  he  has  a  right  to  prove 
for  the  amount  against  his  estate  (p). 

If  the  agent  makes  a  contract  with  a  person  who 
though  sane  afterwards  becomes  insane,  as  the  contract 
is  enforceable  against  his  representatives,  he  is  entitled 
to  his  commission,  unless  it  is  a  contract  which,  owing 
to  the  insanity,  could  not  be  carried  out.  Thus  it  is  no 
defence  to  a  claim  for  commission  on  the  sale  of  a  yacht 
that  the  purchaser  has  become  insane  (q). 

A  paid  agent  is  bound  to  discharge  all  those  duties, 
multifarious  or  otherwise,  and  onerous  or  otherwise, which 
the  terms  of  the  agency  cover,  and  cannot  charge  extra  for 
work  which  is  within  the  scope  of  the  agency.  It  is  his 
duty  to  do  all  that  the  bargain  entails,  and  to  be  content 
with  his  remuneration.  If  he  is  called  upon  to  do  any- 
thing outside  the  terms  of  his  agency,  he  is  entitled  to 
make  a  special  bargain  ;  or  he  can  decline  to  do  it  unless 


(»»)  Peacock  v.  Freeman  (1888) 
Times,  541. 

(><)  Kirk  v.  Evans  (1889), 
Times,  9. 

(o)  (18015),  15  C.  B.  X.  S.  45. 


[p)  Re  Beale,  Ex  parte  Durrant 
(1888),  •')  Mor.  Bank.  Cas.  37. 

(</)  Piatt  v.  Depree  (1893),  9 
Times,  194. 
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put  upon  a  special  footing.     In  Williamson  v.  Hine  (r), 

the  Court  came  to  the  conclusion  that  the  procuring  of 
charters  was  one  of  the  duties  of  a  managing  owner,  and 
that,  therefore,  though  he  could  charge  his  owners  where 
he  employed  another  shipbroker,  he  was  not  entitled  to  a 
commission  on  a  charter  ohtained  by  the  firm  of  ship- 
hrokers  of  which  he  was  a  member.  So  an  agent  for  the 
sale  of  goods  cannot  charge  attendances  in  connection 
therewith,  for  these  are  a  necessary  part  of  the  busine— 
of  negotiating  the  sale(s).  So  an  auctioneer  has  no 
right  to  charge  an  auction  fee  and  expenses  in  addition 
to  commission  (0- 

There  is   no  reason,  however,  why  an  agent  should   Work  done 
not  charge  for  work  done  outside  the  agency  the  ordinary  may  ^  °enCJ 
terms.      So  Jessel,  M.E..  held  that  a  commission  agent  sPecially 

charged  ior. 

who  had  acted  as  packer  also  was  entitled  to  the  charge  for 
packing,  and  that  an  auctioneer  who  was  paid  for  selling 
could  charge  an  ordinary  survej'or's  fees  if  in  addition 
to  selling  he  had  surveyed  the  property  (u) . 

In  the  absence  of  a  special  contract  as  to  the  rate  of  Rate  of 
remuneration,  the  agent  is   entitled   to  the  customary  iemuneratlon- 
remuneration  if  there  is  any  custom  ;  otherwise  a  reason- 
able remuneration  (,r). 

In  Browne  v.  Nadinety)  the  evidence  was  that  in  the 
absence  of  a  special  agreement  a  shipbroker  s  commission 
was  five  per  cent,  on  the  freight. 

An  architect  is  not  entitled  to  charge  commission  Architect's 
on  the  estimated  cost  of  a  building  never  erected  :  such 
a  charge  being  both  improper  and  unfair,  since  he  has 
not  had  the  superintending  of  it  to  do.  In  such  a  case 
he  is  only  entitled  to  fair  charges  for  work  done,  such  as 
plans,  drawings,  and  specifications  (z). 

(r)   (1891).  1  Ch.  390.  9  Ch.  Div.  529. 

{-)  Marshall  v.  Parsons  (1841),  9  (.>•)  Roberts  v.  Jackson    <  1817),  2 

C.  &  P.  6oG.  Starkie,  225  (shipbroker);    Rainy  v. 

(0   Clark   v.    Sun/thus   (1863),   2  Vernon  (1840),  9  ('.  &  V.  55!  . 

F.  &  F.  83.  {,/)  (1839),  9  C.  &  P.  204. 

(>/)    Williamson  \.  Barbour  (1877),  (z)  Burr  v.    Hideout,    Times,    22 
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As  has  been  pointed  out  by  Mr.  Hudson  in  his  work 
on  Building,  at  p.  79,  the   charges   of  the  Institute  of 
British  Architects  are  only  those  of  a  trade  union,  and 
neither  bind  the  Court  nor  those  employing  architects. 
The   Lord   Chief   Justice   of   England,  Lord  Coleridge, 
in  Burr  v.  Hideout,  thus  commented  on  the  scale  :    'It 
was  said   that  the   Institute  of   Architects   had  settled 
certain  charges,   and  percentages  were  charged  on  the 
estimated   amount   of   expenditure.     But  a  commission 
upon  expenditure  incurred  was  open  to  the  gravest  pos- 
sible objection.    A  gentleman  wished  to  build  a  house  and 
was  willing  to  pay  50,000/.  upon  it,  and  asked  an  architect 
to  prepare  plans  for  such  an  expenditure.     His  architect 
prepared  plans  for  a  house  which  would  cost  150,000/. 
and  said  :  '  Well,  you  may  or  may  not  build  it,  but  you 
must  pay  me  whether  you  do  so  or  not  commission  upon 
150,000/.,  for  the  Institute  of  British  Architects  say  so.' 
He  confessed  his  legal  soul  fired  at  it,  and  he  hoped  no 
British  jury  would  ever  yield  to  it,  for  it  was  a  most 
unjustifiable  attempt  of  a  body  of  men  for  their  own  advan- 
tage, and  to  increase  their  emolument."      In  Eddy  v. 
McGotvan,  Times  Newspaper,  17  Nov.,  1870,both  the  Chief 
Baron  (Sir  Fitzroy  Kelly)  and  Baron  Bramwell  refused  to 
recognize  the  same  scale.     For  other  building  customs 
which  have  been  held  bad,  see  Lord  Grimthorpe's  (Sir 
Edmund  Beckett)  book  on  Building,  '2nd  ed.,  Chap.  I. 
share  in  If  the  principal  chooses  to  make  a  bargain  that  he 

whSSenntkd     *s  to  W  no  commission,  but  that  the  agent  may  have 
to.  all  over  a  certain  price,  if  this  is  done  when  the  parties 

are  at  arm's  length  and  there  is  no  fiduciary  relationship 
between  them,  he  cannot  complain  if  the  agent  makes 
more  than  he  anticipated  (a).  But  in  such  a  case  the 
agent  will  get  nothing  if  the  matter  falls  through  owing 
to  the  default  of  the  third  party  (/>). 

Feb.,  1893  ;  Farthing  v.   Tomkins,  {a)  Morgan    v.    Elford  (1S76),  4 

Times,     :>    July,    1893;    Eedle    v.       Ch.  I»iv.  b52. 

Alston,  Times,  2  July,  1891.  {b)  Bealev.Bond (1901),S4  L.T.313. 
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INDEMNITY. 


The  next  right  of  the  agent  against  the  principal  is  to 
be  indemnified  against  any  loss  or  injury  in  carrying  out 
the  agency. 

The  loss  may  happen  owing  to  the  agent  unwittingly,  in  Right  to  in- 
obeying  his  principal's  instructions,  infringing  the  rights  acHuX>rizede 
of  third  parties,  or  through  expense  that  the  agent  has  been  apparently 

r  .  ?■,  i  •  lawful. 

put  to  in  carrying  out  the  agency.  As  to  loss  owing  to 
innocent  infringements  of  the  rights  of  third  parties,  the 
rule  is  thus  laid  down:  "Where  an  act  has  been  done  by 
the  plaintiff,  under  the  express  directions  of  the  defendant, 
which  occasions  an  injury  to  the  right  of  third  persons  ; 
yet,  if  such  an  act  is  not  apparently  illegal  in  itself,  but 
is  done  honestly  and  bond  fide  in  compliance  with  the 
defendant's  directions,  he  shall  be  bound  to  indemnify  the 
plaintiff  against  the  consequences  thereof  "  (a). 

Thus,  an  auctioneer  was  held  entitled  to  an  indemnity 
for  the  costs  and  expenses  he  had  been  put  to  in  defending 
an  action  for  conversion  where  the  defendant  (the  prin- 
cipal) had  induced  him  to  sell  certain  things  under  the 
representation  that  the  defendant  was  the  owner.  Chief 
Justice  Best,  in  answer  to  an  argument  that  there  was 
no  contribution  between  joint  tort  feasors,  said  :  "It 
was  certainly  decided  in  Merryweather  v.  Nixon  (act)  that 
one  wrongdoer  could  not  sue  another  for  contribution. 
Lord  Kenyon,  however,  said  that  the  decision  would 
not  affect  cases  of  indemnity,  where  one  has  employed 

(a)  Per  C.  J.  Best,  Toplis  v.  Grwot  {aa)  (1792),  S  Term  R.  186. 

(1839),  5  Ring.  X.  C.  636,  at  p.  650. 
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another  to  do  acts  not  unlawful  in  themselves  for  the 
purpose  of  asserting  a  right"'  (/>).  This  principle  seems 
to  have  been  laid  down  so  early  as  James  I.'s  reign,  in 
Fletcher  v.  Ilarcot  (c),  and  was  approved  of  in  Dugdale  v. 
Loverinp  (d).  In  Fletcher  v.  Ilarcot  an  innkeeper  brought 
an  action  against  a  certain  Harcot,  who  had  told  him  he 
had  lawfully  arrested  one  Battersley,  and  asked  him  to 
be  kept  safely  in  the  inn  for  a  night.  In  consequence 
of  doing  so  the  innkeeper  had  an  action  for  false  im- 
prisonment brought  against  him,  and  had  to  pay  10/. 
Harcot' s  counsel  argued  in  his  defence  that  it  did  not 
appear  that  Harcot  had  properly  arrested  Battersley, 
and  that  the  plaintiff  could  not  recover  for  the  results 
of  an  illegal  act.  But  Lord  Hobart  distinguished  the 
case  where  a  man  gave  an  indemnity  for  doing  an  action 
which  was  clearly  unlawful  from  the  case  before  him, 
where  the  action  appeared  to  be  lawful,  and  gave  judg- 
ment for  the  plaintiff,  the  innkeeper. 

The  rule  that  wrongdoers  cannot  have  redress  or 
contribution  against  each  other  is  confined  to  cases 
where  the  person  seeking  redress  must  be  presumed  to 
have  known  he  was  doing  an  unlawful  act  (e). 

An  agent  while  acting  within  his  authority  is  entitled 
to  be  reimbursed  all  expenses  he  is  put  to  in  carrying  out 
his  principal's  instructions  and  protecting  his  interests, 
and  he  is  entitled  to  be  indemnified  against  any  loss  or 
damage  which  may  accrue  to  him  in  carrying  out  the 
lawful  instructions  of  his  principal,  and  in  protecting  his 
principal's  interests.  The  right  to  indemnity  arises  out 
of  the  original  contract  of  employment.  Every  man  who 
employs  another  to  do  an  act  which  the  employer  appears 
to  have  a  right  to  authorize  him  to  do,  undertakes  to 

(b)  Adamson  v.  Jarvis  (1827),  4       by  Brett  and  Grove,  JJ. 

Brag.  72.  (e)  See  Betts  v.  Gibbins  (1834  .  2 

(c)  (1623),  Hutton,  55.  A.  &  E.  ">7  ;  and  Adamson  v.  Jarvis 
f        1875),  L.  11.  10  C.  P.  196,       (1827),  4  Bing.  66. 
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indemnify  him  for  all  such  acts  as  would  be  lawful,  if 
the  employer  had  the  authority  he  pretends  to  have. 
Therefore,  if  the  agent  is  made  liable  to  an  action,  or 
defends  an  action  for  his  principal,  he  has  a  right  to  be 
indemnified  against  the  costs  incurred  therein.  He  is 
entitled  to  prove  in  bankruptcy  of  the  principal  for  the 
amount  he  is  entitled  to  be  indemnified  (/). 

In  Curtis  v.  Barclay  the  agent  brought  an  action  of  Costs  of 
trover  against  a  person  who  wrongfully  detained  his  prin-  aeiimitv 
cipal's  goods.  He  was  held  entitled  to  an  indemnity  against. 
against  his  principal  for  both  the  costs  in  the  action  and 
a  reference  arising  out  of  it(g).  So  a  master  of  a  ship 
was  held  entitled  to  the  costs  of  defending  himself  from 
a  charge  originating  directly  from  the  performance  of  his 
duty  towards  his  owners  (h).  An  agent  is,  however,  not 
bound  to  bring  any  legal  proceedings  on  behalf  of  his 
principal  unless  he  is  first  indemnified  against  their 
cost  (/).  As  the  agent  is  entitled  to  an  indemnity  he  is 
allowed  his  costs  as  between  solicitor  and  client  (k).  A 
commission  agent  is  probably  entitled  to  be  indemnified 
for  liabilities  incurred  on  behalf  of  his  principal  out  of 
the  proceeds  of  goods  which  he  has  in  his  possession 
belonging  to  the  principal  {I).  The  principal  is,  however, 
only  liable  to  indemnify  where  the  agent  has  acted  within 
his  authority  (m). 

The  Privy  Council  laid  down  the  rule  as  follows:  "  If  If  damages 
an  action  is  brought  by  an  agent  against  his  principal  to  f*™°  ^fad 
recover  the  amount  of  damages  sustained  by  him  in  a  must  '"• 
suit  which  he  defended   on  behalf  of  his  principal,  he  cover  from 
must  show,  in  order  to  entitle  him  to  recover :  first,  that   lnuulPal- 


(/)  Re  Irish  Exhibition  (1894),  10 
Times,  215. 

{(j)  Curtis  v.  Barclay  (1826),  ■"> 
B.  &C.  141. 

(h)  The  James  Seddon  (1866),  L.  R. 
1  Ad.  62. 

(I)  Williams,  Torry  §  Co.  v. 
Knight,  The  Lord  of  the  Isles  (\§M), 


Probate,  31 'J. 

(/•)  Ee  Wells  (J895),  72  L.  T. 
359. 

(/)  Hood  v.  Stallybrass  \  Co. 
(1878),  3  A.  C.  880,  at  p.  886, 

(m)  Per  Lord  Ellenborough,  Spur- 
rier v.  Elderton  (1803),  5  Esp.  1. 
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the  loss  arose  from  the  fact  of  the  agency  ;  secondly, 
that  he  was  acting  within  the  scope  of  his  authority  ; 
and  thirdly,  that  the  fault  (sic  loss?)  was  not  attributable 
to  any  laches  on  his  part "  (n). 

There  the  agent  had  defended  an  action  for  breach  of 
contract  with  the  approval  of  his  principals,  and  had 
lost  it  through  their  neglect  in  supplying  him  with  the 
necessary  evidence.  If  the  agent,  however,  defends  an 
action  of  his  own  wrong,  and  without  authority,  he  is 
not  entitled  to  call  upon  his  principal  to  pay  the  costs, 
as  they  were  incurred  without  his  consent  (o). 

As   appears  from  Frixione  v.   Tagliaferro  (p),  and   a 
number  of  other  cases,  the  right  to  an  indemnity  arises 
not  only  where  the  agent  has  been  led  unwittingly  to 
commit  a  tort  in  carrying  out  the  principal's  instructions, 
but  also  where  he  becomes  liable  to  a  third  party  on  a 
contract  entered  into  by  him  for  the  benefit  of  the  prin- 
cipal (q) .     And  a  fortiori  where  the  principal  has  himself 
created  the  liability  by  refusing  to  complete  the  contract 
entered  into  by  the  agent  on  his  behalf  (r). 
Agent  who  has       The  agent  cannot  sue  the  principal  for  an  indemnity 
contract  with    ^  ne  nas  bi'oken  the  contract  he  has  made  with  the  prin- 
the  principal      cipal.    He  cannot  estimate  what  his  loss  would  have  been 
indemnity.         if  he  had  kept  his  contract,  if  in  fact  he  has  broken  it. 
Therefore,  a  broker  who  has  agreed  not  to  sell  shares  until 
the  26th  November,  if  he  breaks  his  contract  by  selling  on 
the  19th,  can  neither  estimate  what  his  loss  would  have 
been  if  he  had  sold  in  fact  on  the  26th,  nor  claim  any 
indemnity  (s).    In  order  to  have  a  right  to  be  indemnified, 
the  contract  must,  however,  be  one  he  was  entitled  to  make 
for    the  principal.     If  the  contract  provides  the   agent 

(w)  Frixione  v.  Tagliaferro  (1856),  (1847),  1  Ex.  425. 

10  Moore,  P.  C.  17.V.  {>■)  Biederman    v.    Stone    (1867), 

(o)  Spurrier  v.  Elderton  (1803),  5  L.  R.  2  C.  P.  504. 

Esp.  1.  («)  Ellis  v.  Pond  (1898),  1  Q.  B. 

i  p)    I'/ii  supra.  426. 

(q)  See  also  Buyliffe  y.Biittencorth 
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with  a  secret  profit  the  principal  may  repudiate  it.  and 
no  right  to  indemnity  arises.  Thus  in  Stange  v.  Lowitz  (/) 
some  outside  stockbrokers  pretended  to  their  client  that 
they  had  made  contracts  with  a  broker  for  shares  at  a 
certain  price  when  in  fact  they  had  made  contracts  at 
another  ;  they  were  held  not  to  have  a  right  to  sue  him  for 
the  real  amount  of  the  contract  less  the  surcharges.  Lord 
Justice  A.  L.  Smith  said  :  "  The  contract  that  the  plain- 
tiffs passed  on  to  the  defendant  was  a  contract  for  the 
purchase  of  shares  at  the  price  of  GOjgths.  When  the 
plaintiffs  were  called  upon  to  produce  the  contract  to 
that  effect  made  by  them  on  behalf  of  the  defendant 
upon  which  they  claimed  indemnity  they  could  produce 
no  such  contract ;  they  produced  a  contract  for  the 
purchase  of  Louisville  shares  at  a  different  price — viz., 
GOj^ths.  That  was  not  the  contract  which  they  alleged 
they  had  effected  for  the  defendant,  and  upon  which  the}' 
claimed  indemnity.  .  .  .  That  being  so,  the  plaintiffs  were 
not  entitled  to  recover  the  indemnity  they  claimed." 

A  right  to  indemnify  arising  out  of  a  contract  can 
only  arise  where  the  agent  has  made  a  contract  with  a 
third  party.  Where  there  are  no  contracts  actually  made 
with  a  third  party,  the  agent  not  having  acted  the  part  of 
an  agent,  viz.,  to  bring  the  principal  in  connection  with  a 
third  party,  there  can  be  no  right  to  indemnity  {cessante 
rati  one  cessat  lex).  So  also,  where  there  are  no  contracts 
in  existence  authorized  by  the  principal,  no  right  to 
indemnity  arises.  In  Skelton  v.  Wood  (u)  an  outside 
broker  purported  to  buy  shares  to  be  delivered  and  paid 
for  on  the  next  Stock  Exchange  settling  day,  and  then 
carry  them  over  in  the  usual  way  on  paying  differences, 
but  in  fact  he  sold  the  shares  as  soon  as  he  bought  them, 
so  that  there  were  no  contracts  open  on  settling  day  and 
no  shares  to  carry  over.     On  settling  day  he  entered  into 

(t)  Stange  v.   Loicit:  (1895),    14  («)  (1898),  71  L.  T.  616. 

Times,  46S. 

W.  T 
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a  fresh  contract  of  sale  and  purchase,  by  which  he  bought 
and  sold  the  same  amount  of  shares  as  he  had  originally 
bought  for  his  client,  and  then  claimed  differences.  Lord 
Justice  Henn  Collins  pointed  out  that  the  result  of  this  was 
that  when  the  period  for  carrying  over  arrived  there  were 
no  stocks  as  to  which  an  order  to  carry  over  could  either 
be  given  or  implied,  for  there  were  none  in  existence. 
There  were  no  contracts  which  could  have  been  enforced 
by  the  client  or  which  could  have  been  enforced  against 
him.  The  client's  request  to  carry  over  could  not  apply 
to  the  fresh  contract  which  the  plaintiffs  entered  into  on 
carrying-over  day,  which  was  a  fresh  contract  of  sale 
and  purchase  for  which  nobody  was  responsible  but  the 
plaintiffs. 

We  have  seen  that  the  only  contract  the  agent  is 
entitled  to  make  is  one  on  which  the  principal  can  sue(.r). 
Thus,  if  a  stockbroker,  instead  of  buying  what  his  client 
commissioned  him  to  buy,  lumps  his  order  with  another 
person's,  and  then  allots  him  his  particular  amount,  that 
is  not  a  contract  on  which  the  broker  is  entitled  to 
indemnity,  for  it  is  not  one  on  which  the  client  could 
sue  the  jobber  (?/). 

On  the  Stock  Exchange  a  continuation  of  shares  is 
done  by  way  of  a  sale  and  repurchase  (z).  If  a  broker  sells 
after  his  authority  has  terminated,  and  then  rebuys,  he 
cannot  hold  his  principal  or  his  estate  liable  to  indemnify 
him  for  a  loss  on  the  repurchase  and  a  second  subsequent 
sale  (a). 

The  principal  has  been  held  liable  to  indemnify  his 
broker  for  his  liability  on  a  bill  of  exchange  under  the 
following  circumstances.  The  broker  was  engaged  to 
sell  goods  by  sample,  and  obtained  a  purchaser.     The 


(x)   1'.  J 74.  likely  to  be  followed. 

(//)   Beckhusen  v.  Hamblet  (1900),  (s)  Bongiovanni  v. Societe  Generate 

2  <i.  B.  18 ;  May  v.  Angeli  (1897),  (1886),  54  L.  T.  320. 
13  Times,  568;    7sV  p.  Rogers,  Re  (a)  Re  Overweg,  Haas  v.  Durant 

Rogers,  15  C.  D.  207,  is  not  a  decision  (1900),  1  Ch.  209. 
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goods  turned  out  not  to  be  up  to  sample,  and  they  were 
refused.  Before  their  refusal  the  agent  accepted  a  bill 
drawn  by  his  principal  for  their  value.  The  hill  was 
paid  by  the  agent,  but  the  goods  not  having  been  received 
owing  to  goods  being  refused,  he  hud  no  funds  of  the 
principal  to  meet  it(b).  So  a  bill  broker  who  guaran- 
teed a  bill  in  order  to  have  it  discounted  for  his  client 
was  held  entitled  to  be  indemnified  when  the  bill  was 
dishonoured  (<■). 

In  Campbell  v.  Larhvorthy  (d)  an  agent  undertook  when 
going  to  Australia  to  deliver  an  ice  machine  to  persons  to 
whom  the  principal  had  agreed  to  sell  it  for  shares  in  a 
compan}7 ;  the  arrangement  being  that  the  agent  should 
receive  a  certificate  of  the  shares  in  his  own  name  and  so 
become  a  shareholder,  and  keep  the  certificate  to  hand 
over  to  the  principal.  The  agent  did  so.  Subsequently, 
a  call  was  made  on  the  shares,  and  the  agent  being  the 
registered  holder  was  obliged  to  pay  it.  Under  these 
circumstances  it  was  held  that  he  was  entitled  to  an 
indemnity  from  his  principal. 

The  principal  is  liable  to  indemnify  his  agent  not 
only  against  actual  losses  and  payments  but  against 
liabilities  (e). 

If  the  agent  pays  money  on  behalf  of  his  principal,  Agent  cannot 
which  the  principal  was  not  liable  to  pay,  and  which  the  proper'pay- 
agent,  therefore,  ought  not  to  have  paid,  he  cannot  recover  meats, 
it  back  from  the  principal,  or  retain  an  amount  against 
him  for  such  purpose ;  as  where  an  agent  paid  freight 
on  goods  on  bill  of  lading,  when  the  bill  of  lading,  which 
was  held  by  the  principals  as  assignees  for  value,  stated 
that  freight  had  been  paid  (/). 

If  the  loss  happens  through  the  agent's  own  default 


\M  ]£oojjir   v.    Tntfrey  (1847),    1 
Ex.  17. 
(c)  Ex  pi  Bishop,  Re  Fox,  15  C.  D. 

too. 

(«0  (1893),  9  Times,  52S. 


(e)  l.i"'  <i 
18  Eq,  182*. 

(/)  Howard  v 
B.  &  Adol.  712. 


Sill  (1870).  L.  R. 
Tucker  (1831),   1 

T    2 
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against  results  as,  for  instance,  where  stockbrokers,  owing  to  their  bank- 
default"™/  fuptcy,  had  to  close  shares  and  sell  them  at  a  loss,  the 
his  negligence  principal  is  not  liable  to  indemnify  him  for  such  a  loss  (g). 
Mr.  Justice  Blackburn,  in  giving  judgment,  said  :  "It 
must  be  admitted  that  for  any  loss  incurred  by  an  agent  by 
reason  of  his  having  entered  into  such  contracts  according 
to  such  rules  (the  Stock  Exchange  Eules),  unless  they 
are  wholly  unreasonable,  and  where  the  default  is  with- 
out any  personal  default  of  his  own,  he  is  entitled  to  be 
indemnified  by  his  principal  upon  an  implied  contract  to 
that  effect.  But  it  is  argued  that  where  the  agent,  as  in 
this  case,  is  subjected  to  loss  not  by  reason  of  his  having 
entered  into  the  contracts  he  was  authorized  to  enter  into 
by  his  principal,  but  by  reason  of  a  default  of  his  own, 
that  is  to  say,  as  in  this  case,  by  reason  of  his  insolvency 
brought  on  by  want  of  means  to  meet  his  other  primary 
obligations,  it  cannot  be  said  that  he  has  suffered  loss  by 
reason  of  his  having  entered  into  the  contracts  made  by 
him  on  behalf  of  his  principal,  and,  consequently,  there  is 
no  promise  which  can  be  implied  on  the  part  of  his  prin- 
cipal to  indemnify  him ;  and,  in  the  present  case,  there 
is  certainly  no  express  promise  to  that  effect.  These 
allegations  both  as  to  fact  and  law  seem  to  me  correct. 
There  was  no  failure  by  the  defendants  in  any  part  of 
their  undertakings.  There  was  no  evidence  that  the 
insolvency  of  the  plaintiffs  was  occasioned  by  their 
having  entered  into  contracts  for  the  defendants.  The 
plaintiffs'  insolvency  was,  as  regards  the  defendants, 
entirely  the  result  of  their  own  default.  We  think  there 
is  no  implication  of  law  to  force  upon  the  defendants  an 
obligation  to  indemnify  the  plaintiffs  in  such  a  case." 
If  bankrupt  If,  however,  the  agent  gives  the  principal  the  choice  of 

-ivcs  ,'i'h  nt        having  his  original  contract  carried  out,  and  deal  himself 
option  of  with  the  jobbers,  or  of  electing  to  ratify  what  was  done, 


{y)  Duncan  v.  Hill  (1873),  L.  E.  8  Exch.  2i2. 
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market. 


and  have  the  contract  closed  at  the  official  prices,  and  carrying  out 
the  principal  elects  the  latter,  he  will  have  to  indemnify  jobber,  dieni 

the  agent  (//),  for  the  loss  is  then  not  occasioned  by  the  "''J1  Ba*j"  *° 
°         v   '  .  indemnity  for 

bankruptcy,  but  is  the  result  of  the  principal's  own  act.   loss. 
To  establish  an  obligation  to  indemnify,  the  agency  must 
be  the  cause,  and  not  merely  the  occasion,  of  the  loss  (/.)• 

When  a  principal  employs  an  agent  to  deal  in  a  par-  Principal  must 
ticular  market  (as,  for  instance,  the  Stock  Exchange)  he  nt  n,J{Uiiit 
gives  him  authority  by  implication  to  make  a  contract  in  liability  on 
the  form  and  on  the  conditions  usual  in  that  market,  and 
subject  to  all  the  consequences  resulting  from  such  con- 
ditions unless  any  condition  or  rule  is  illegal  or  unreason- 
able. The  authority  of  the  broker  to  make  a  contract 
subject  to  the  rules  of  the  market  of  course  not  only  regu- 
lates the  rights  and  liabilities  of  the  principal  and  agent 
inter  se,  but  those  of  the  principal  and  third  party.  The 
parties  may  therefore  have  rights  of  indemnity  which  they 
would  not  otherwise  have  (/.)•  If  the  condition  is  unreason- 
able it  only  binds  the  principal  if  he  knows  of  it.  It  is 
not  an  unreasonable  rule  that  if  any  dispute  arises 
as  to  the  contract  which  the  agent  has  made  with  the 
third  party,  it  should  be  settled  by  the  committee  of 
the  trade,  and  if  any  liability  arises  through  such 
dispute  being  decided  against  the  principal  he  must 
indemnify  the  principal  (/).  So  it  has  been  held  a 
reasonable  custom  to  sell  out  against  a  principal  who 
does  not  take  up  shares  when  called  upon  (in).  It  has 
been  held  an  unreasonable  custom  to  hold  a  contract 
binding  which  is  not  binding  in  law  ;  the  principal 
is  not  obliged  to  indemnify  his  agent.  Thus,  it  was 
decided  that,  as  against  strangers,  the  custom  of  the 
Stock  Exchange  to  disregard  Leeman's  Act  (?i)   (.which 

(/<)  Eartas  v.  Ribbons  (1889),  22  (/)  Harker  v.  Edwards  (1887;,  57 

(J.  li.  D.  254.  L.  J.  Q.  B.  147. 

(i)  Story,  §  341.  [m)  Pollock  v.  Stables  (1848),  12 

(/■)  S«c  Kodgkinson  v.  Kelly  (1868),  Q.  B.  765. 

L.  It.  6  Eq.  496.  [u)  30  &  31  Vict.  c.  29,  s.  1. 
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Otherwise  if 
the  principal 
knows. 


provides  that  contracts  for  shares  in  joint  stock  banks 
in  the  United  Kingdom  shall  specify  their  numbers) 
was  an  unreasonable  custom  and  not  binding,  and 
that  therefore  a  principal,  not  knowing  of  it,  was  not 
bound  to  indemnify  a  broker  who  made  a  contract 
which  was  good  by  the  custom  of  the  Stock  Exchange, 
but  void  in  law  (o).  Lord  Bowen,  in  his  judgment, 
said:  "The  question  is  narrowed  to  this — Is  a  man 
who  employs  a  broker  to  deal  in  a  particular  market 
bound  to  know  a  usage  there  to  make  an  invalid 
instead  of  a  valid  contract,  and  a  usage  according  to 
which,  when  he  has  ordered  one  thing,  he  is  expected 
to  take  another  thing?  It  would  not  be  reasonable, 
I  think,  to  hold  that  a  person  is  bound  b}*  such  a 
usage,  unless  beforehand  he  was  told  or  had  knowledge 
of  it"  (p). 

A  principal  may  be  bound  by  an  unreasonable  custom 
if  he  knows  of  it.  Thus,  in  Seymour  v.  Bridge  (q)  the 
principal  was  held  bound  by  the  contract,  although  it 
did  not  comply  with  Leeman's  Act.  It  has,  however, 
been  held  that  to  bind  him  it  must  be  proved  that  he 
knew  of  the  custom  and  consented  to  be  bound  by  it 
at  the  time  he  made  the  bargain  (r). 

But  a  custom  to  close  the  account  if  differences 
due  to  broker  have  not  been  paid  him  by  his  principal 
not  paid  good,  upon  the  pay  day  of  the  current  settlement,  provided 
that  the  broker  has  given  his  principal  notice  of  the 
amount  beforehand,  has  been  held  good.  The  agent 
therefore  has  a  right  to  close  his  principal's  account 
with  the  jobber,  and  require  his  principal  to  indemnify 
him  for  any  differences  he  has  paid  for  him  (s).      By 


Custom  to 
close  account 
if  differences 


('/)  Perry  v.  Barnett  (1885),  15 
Q.  B.  D.  :iSS. 

{/))  See  also  Coates  v.  Vaeey 
(1892),  8  Times,  474. 

(</)  (1885),  14  Q.  Lt.  D.  4G0. 

{,■)  C'vokt    v.    Eshelby   (1887),    12 


Ap.  ('as.  "271  :    Blackburn  v.  Mason 
(1893),  9  Times,  286 

(.v)  Davis  i\-  i'v.  v.  Howard  (1890), 
24   <i.   B.   D.   091  :    Bruce  \.    Let 
(1891),  7  Times,  259. 
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the  custom  of  the  Stock  Exchange  the  stockbroker  is 
responsible  for  the  genuineness  of  the  documents  until 
the  shares  have  been  registered  by  the  purchaser,  and 
even  after  registration  if  a  Court  of  law  decides  that 
the  purchaser  has  no  title  to  be  registered  is  a  good 
custom.  Hence,  if  the  stockbroker  has  in  either  of 
these  cases  got  to  pay  the  price  of  them  back,  the 
principal  must  indemnify  him(t). 

A  broker  on  the  Stock  Exchange  has  been  held 
entitled  to  an  indemnity  from  his  client  in  the  following 
cases  :  "When  having  bought  shares  he  had  to  pay  a  call 
upon  them  in  order  to  obtain  a  transfer,  the  broker  was 
held  entitled  to  recover  the  price  paid  for  the  shares 
plus  the  calls  (w).  So  it  has  been  held  that  the  fact 
that  the  broker  has  bought  shares  for  his  client  in  a 
company  which  became  bankrupt  before  the  shares 
were  transferred,  was  no  reason  for  the  client  repudi- 
ating the  contract  (x).  And  this  right  to  indemnity  was 
held  to  be  good  even  with  respect  to  contracts  which  the 
Stock  Exchange  committee  would  not  enforce  as  against 
their  members  inter  sc  if  they  are  enforceable  at  law  (y). 

The  broker  can  sue  his  client  for  the  whole  price  of  the  How  amount 
shares  he  hasboughton  his  behalf  or  sell  some  for  the  differ-  °f  _  indemnity 
ence,  or  get  a  market  price  fixed,  and  keep  the  shares  for 
himself.  He  did  the  latter  in  Walter  d-  Gould  v.  King  (z), 
and  Mr.  Justice  Charles  held  he  was  entitled  to.  The 
broker's  manner  of  fixing  the  fair  price  for  shares  which 
could  not  be  sold  in  the  market — viz.,  going  to  a  jobber 
who  dealt  in  such  shares  and  getting  him  to  quote  a 
price  for  them — was  held  fair.  The  Court  of  Appeal  held 
that  the  broker  was  bound  to  minimise  the  loss  as  far  as 

(0  Smith  v.  Reynolds    1892;,  6G  (*.  I'.  X.  S.  17.'). 

L.  T.  808 ;  and  (1893),  9  Times,  494.  (//)   Martin  v.   Gibbon  (1875),  33 

\u)   Bayley  v.    Wilkim  (1849).    7  L.  T.  561. 

('.   1;.  886;  see  also  Peppercorm    v.  (;)    The     Times    newspaper    for 

Clench  (1872),  26  L.  T.  656.  23rd   November,    1896.     On  appeal 

(.<•)    Taylor   v.    Stray    (1857),    2  (1897),  13  Times,  270. 
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Illegal  con- 
tracts— agent 
no  right  to 
indemnity. 


Gaming 
contracts. 


possible,  and  thought  it  was  a  reasonable  way  of  dealing 
for  the  broker  to  fix  the  price  at  the  date  of  the  closing 
the  account  (a). 

The  usage  of  the  Stock  Exchange  to  re-sell  stock 
bought  immediately  if  the  client  becomes  insolvent  was 
supported  in  Laeey  v.  Hill  (b). 

Where  a  contract  entered  into  by  the  agent  is  to  his 
knowledge  illegal  he  can  bring  no  action  upon  it,  as  we 
have  seen  when  discussing  his  right  to  remuneration  (c). 
Therefore,  he  has  no  right  to  any  indemnity  with  respect 
to  it. 

The  Gaming  Act,  1845,  s.  18  {d),  is  as  follows:  "And 
be  it  enacted  that  all  contracts  or  agreements,  whether  by 
parole  or  in  writing,  by  way  of  gaming  or  wagering  shall 
be  null  and  void ;  and  that  no  suit  shall  be  brought  or 
maintained  in  any  Court  of  law  or  equity  for  recovering 
any  sum  of  money  or  valuable  thing  alleged  to  be  won 
upon  any  wager,  or  which  shall  have  been  deposited  in 
the  hands  of  any  person  to  abide  the  event  on  which 
any  wager  shall  have  been  made:  provided  always  that 
this  enactment  shall  not  be  deemed  to  apply  to  any  sub- 
scription or  contribution  or  agreement  to  subscribe  or 
contribute  for  or  toward  any  plate,  prize,  or  sum  of 
money  to  be  awarded  to  the  winner  or  winners  of  any 
lawful  game,  sport,  pastime,  or  exercise." 

The  deposits  mentioned  in  the  Act  have  been  held  to 
mean  deposits  in  the  nature  of  a  stake  which  either 
party  to  the  wager  might  win  or  lose,  as  the  case  might 
be  {c).  Deposits  made  to  secure  the  payment  of  wager- 
ing contracts  or  bets  are  not  within  the  statute. 
Therefore,  where  shares  were  deposited  as  security  for 
paying   differences    in   the   stocks   which    arose   out   of 


(a)  (1897),  13  Times,  270. 

(b)  (1870),  L.  R.  is  Eq.  182; 
Crowley's  Claim  ami  Scriingeour' 's 
Claim  (is;:;),  8  Ch.  921. 

(<)  Page  241.     Langtonv.  Hughes 


(1813),  1  M.  &  Sel.  593. 

(a')  8  &  9  Vict.  c.  109,  s.  is. 

(e)  Carney  V.  Plimmer  (1897),   13 
Times,  317. 


L;;iiill]lL.r. 


INDEMNITY.  1>  1 

gambling  transactions  the  depositor  was  held  entitled  to 
recover  them  (/).  The  mere  fact  that  a  contract  con- 
tains a  provision  giving  either  party  a  right  to  enforce  the 
actual  transfer  of  property  does  not  prevent  it  being  a 
wagering  contract  (//). 

In  Thicker  v.  Hardy  (It)  Lord  Justice  Cotton  says  the  What  is 
essence  of  wagering  is  that  one  party  should  win  and  gi 
the  other  lose  upon  a  future  event,  which  is  at  the  same 
time  of  an  uncertain  nature.  To  this  must  be  added  events 
or  facts  which  are  unknown  to  one  of  the  parties,  as  where 
one  man  bet  that  another  would  not  prove  the  convexity 
of  the  earth  to  certain  persons  (0-  In  Thdcker  v.  Hardy, 
which  was  an  action  by  a  stockbroker  for  differences, 
this  defence  of  gaming  was  held  bad,  because  the  stock- 
broker neither  gained  nor  lost  by  the  fact  of  the  stock 
rising  or  falling,  since  he  made  only  contracts  of  purchase 
and  sale  with  third  parties  (j). 

Betting  not  being  made  illegal  by  the  above  statute,  it 
was  held  in  Readv.  Anderson  that  the  employment  of  an 
agent  to  bet  was  not  a  wagering  contract,  and  that  the 
agent  had,  therefore,  a  right  to  be  indemnified  by  his 
employer  for  money  which  he  had  paid  away  in  carrying 
out  his  principal's  instructions.  Thus  the  paying  of  a  bet 
was  not  an  illegal  payment.  A  second  question  arose  in 
that  case — viz.,  whether  the  principal  could  revoke  his 
authority  to  pay  after  the  bet  had  been  lost  and  before 
the  bet  had  been  paid.  This  question  is  dealt  with  in 
the  chapter  dealing  with  the  termination  of  the  agency. 
It  is  sufficient  here  to  say  that  the  majority  of  the  Court 
held  that  the  authority  was  not  revocable,  because  by  the 
usage  of  the  agent's  business,  which  was  known  to  both 

(/)  Strachan   v.    Universal  Stock  Q.  B.  I).  685. 

Exchange   (1895),    2    (l    V,.    32<J ;  (i)  Hampden  v.  Walsh  Q875),  45 

ll-s!"i  ,  A.  C.  160.  L.  J.  Q.  B.  238. 

(g)  See  Lord  HersdieH's  judgment  ij     Thacker   v.   Hardy   (1879),   -i 

m     Strachan    v.     Universal    Stud,-  <i.    B.    D.   685;    Forget  v.   Ostigny 

Exchange,  ubi  supra.  (1895),  A.  C.  :>18. 

(A)   Thacker  v.    Hardy  (1870).    1 
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parties,  he  would  suffer  very  serious  pecuniary  incon- 
venience if  he  had  failed  to  pay  the  bets  which  had  been 
lost  (k). 

To  avoid  the  effect  of  the  decision  in  Read  v.  Anderson, 
giving  an  agent  a  right  to  an  indemnity  where  he  paid  a 
bet  or  wager  on  behalf  of  his  principal,  the  Gaming  Act 
of  1892  was  passed.     Section  1   is   as  follows:    "  Any 
promise,  express  or  implied,  to  pay  any  person  any  sum  oj 
money  paid  by  him  under  or  in   respect  of  any  contract  or 
agreement  rendered  nidi  and  void  by  the  8  &  9   Victoria, 
chapter  9,  or  to  pity  any  sum  of  money  by  way  of  commis- 
sion, fee,  reward,  or  otherwise  in  respect  of  any  such  con- 
tract, or  of  any  services  in  relation  thereto  or  in  connection 
therewith,  shall  he  null  and  void,  and  no  action  shall  he 
brought  or  maintained  to  recover  any  such  sum  of  money." 
No  indemnity         ln   Tatani  v.  Reeve  (I),   which  was  decided  since  the 
nientln  re&'i  eet  Act,    the   principal   wrote   to   his    agent    the    following 
of  gamin-         letter :—"  Dear  Mr.  Tatam—  Kindly  settle  the  enclosed 
account  for  me  as  I  don't  know  where  to  catch  all  the 
men,  and   I   have  to  catch   an  early   train  to  Henley. 
Yours  truly,  H.  Reeve."    The  account  enclosed  purported 
to  show  that  Mr.  Reeve  was  indebted  to  four  people  to 
the  amount  of  148/.,  but  not  how  the  debts  arose.     The 
agent  said  that  he  paid  them  simply  on  the  principal's 
request  contained  in  the  letter,  and  that  they  were  not 
in  respect  of  bets  made  by  him  on  behalf  of  his  principal. 
On  these  facts  a  Divisional  Court,  composed  of   Lord 
Coleridge  and  Mr.  Justice  Wills,  held  that  the  agent  was 
not  entitled  to  an  indemnity.     Lord  Coleridge,  in  giving 
judgment,  said:    "All  the  sums  of   money  were,  as   a 
matter  of  fact,  due  for  bets  which  the  defendant  had 
made  and  lost.     It  was  argued  that  they  were  not  paid 
in    respect  of   bets    within  the  meaning  of   the  Act  of 

(/■)  Head  v.   Anderson  (LSS-I),  13  liability  (moral)  to    pay  bets    made 

Q.  It.  I).  77!).  on  behalf  of  the  principal.     Levy  v. 

(/)  (1893),  1  Q.  I!.   11.     Nor   can  Warburton  (1901),  70  L.  J.  70S. 
an   agent    recover   in   respect  ot    a 
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Parliament.  I  cannot  feel  any  doubt  or  hesitation  in 
coming  to  the  conclusion  that  they  were  paid  '  in  respect 
of  a  contract  made  null  and  void  by  8  &  9  Vict.  c.  109,' 
and  I  agree  that  they  were  not  paid  '  under '  such  a 
contract  or  agreement  because  there  was  no  contract 
of  betting  or  gaining  between  the  plaintiff  and  the 
defendant,  but  the  money  was  paid  in  respect  of  gaining 
debts  which  the  defendant  owed  to  the  persons  to  whom 
the  plaintiff  paid  it,  and  it  was  paid  in  order  to  discharge 
those  debts.  Except  that  the  defendant  owed  the  money 
to  those  persons  he  would  not  have  given  the  plaintiff 
the  order  to  pay  it ;  how  can  it  be  said  it  was  not  paid 
in  respect  of  those  debts  ?  I  decide  this  case  with  less 
hesitation  that  I  think  the  plaintiff  was  not  an  ignorant 
person  in  the  transaction."  Mr.  Justice  Wills,  in  giving 
judgment,  said  :  "  The  Act  was  passed  with  the  express 
purpose  of  getting  rid  of  the  decision  in  Read  v. 
Anderson."  The  Act,  however,  has  been  held  not  to 
be  retrospective  (m). 

Before  the  Gaming  Act  of  1892  money  paid  by  the 
principal  to  the  agent  to  hold  as  a  stake  could  be 
recovered  if  he  revoked  his  authority  to  pay  it  over 
before  it  was  actually  paid  over  (n).  And  the  Act  makes 
no  difference  to  this  right  (o).  As  long  as  the  money  has 
not  been  applied  to  the  gaming  purpose,  and  the  transac- 
tion is  incomplete,  so  a  deposit  or  commission  may  be 
recovered  (j>).  After  the  money  has  been  paid  over  or 
appropriated  for  the  payment  of  the  bet  (if  it  is  in  the 
hands  of  the  other  party  to  the  bet),  the  deposit  can  no 
longer  be  recovered  (q). 

In  Diggle  v.  1  Lings  it  was  held  that  though  the  contract 

(hi)    Knight    v.    Lee     (1893),     1  (p)    In    re    Cronmire,    Ex    parte 

Q.  B.  41.  Waud  (1898),    2  (j.  B.  383. 

(n)  Hampdenv.  Walsh  (1875),  45  (7)    Straehan    v.    Universal   Stock 

L.  J.  Q.  B.  238.  Exchangt  (No.  2)(1895),2Q.  B  697; 

(a)  0' Sullivan  v.  Thomas  (189.3),  1  In  re  (Jure,  Truster,  Ex  p.  (1899), 

Q.  B.  698.  1  Q.  B.  794. 
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between  two  persons  to  deposit  200Z.  to  abide  the  event 
of  a  wager  was  a  wager,  and,  therefore,  void,  and  no 
action  could  be  brought  on  it ;  yet  the  loser  could  sue  the 
stakeholder  for  the  amount  of  his  deposit  if  he  did  so 
before  it  was  paid  over,  as  money  paid  on  a  void  con- 
sideration. The  Act  did  not  apply  to  money  in  the  hands 
of  a  stakeholder  (r)  ;  and  under  the  new  Act  Mr.  Justice 
Phillimore,  for  the  same  reason,  held  the  winner  of  a 
wager  could  recover  his  deposit  from  the  stakeholder, 
but  not  the  money  deposited  by  the  loser  (s) . 

(;■)  (1877),  2  Ex  D.  422.  in  the  Court  of  Appeal.    The  winner 

(s)  Shoolbred   v.   Roberts   (1899),       being  bankrupt,  it  was  held  to  belong 

2  Q.  B.  560.      This  order  was  varied       to  his  trustee  (1900),  2  Q.  B.  497. 
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CHAPTER    XII. 

LIEN    AND    STOPPAGE    IN    TRANSITU. 

The   third   right   which   the   agent   has   against   his  Lien,  defini- 


principal  is  the  right  to  a  lien.  A  lien  is  the  right  in 
one  man  to  retain  that  which  is  in  his  possession  belong- 
ing to  another  till  certain  demands  are  satisfied  (a) .  An 
agent  has  a  lien  in  respect  of  remuneration  earned,  and 
for  losses  and  liabilities  incurred  in  carrying  out  the 
agency.  Thus,  an  auctioneer  has  a  lien  on  the  goods 
he  has  auctioned  for  the  charges  of  the  sale  and  com- 
mission (/>),  a  solicitor  for  his  costs  (<?).  Again,  an  agent 
who  is  carrying  on  his  principal's  business  in  his  own 
name  has  a  lien  on  the  stock  in  trade  and  effects  to 
the  extent  that  he  has  incurred  personal  liability  by 
carrying  on  the  business  (d).  So  a  lien  may  be  in 
respect  of  bills  to  fall  due  (e),  and  may  include  interest  (/). 
The  lien  for  either  of  the  above  purposes  on  property 
and  goods  is  only  good  against  third  parties  so  far  as 
the  principal  himself  has  rights  and  interests  in  the 
property  (#).  On  negotiable  instruments  the  agent's 
lien  is  not  affected  by  the  rights  of  third  parties  unless 
the  agent  got  possession  of  them  with  notice  of  such 
rights,  because  by  the  custom  of  merchants  a  good  title 
is  presumed  in  the  holder  during  the  currency  of  the 

(a)  Hammond  v.   Barclay  (1802),  mond   v.    Barclay   (1802),    2    East, 

2  East.  226.  22G. 

(It)    Williams  y.Millington  (1788),  (/)  Exp.  Kensington  (1S35),    I 

1  H.  Bl.  81.  Deac.  58. 

(c)  Ridway    v.    Lees    (1856),   25  (g)  Ctmliffe  v.  Blackburn  Building 
L.  J.  Ch.  584.  Soc.   (banker)    (1884),  9  A.  C.  85?'; 

(d)  Foxcraft   v.    Wood  (1828),   4  Re    Llewellin    (solicitor)    (1891),    3 
Buss.  487.  Ch.  145;    Copland  v.   Stein   (1799), 

(c)  Montague  on  Liens,  19;  Ham-       S  Term  B.  199. 
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instrument  (h).  Since  property  in  them  passes  by 
delivery  the  agent  is  entitled  to  treat  the  person  in 
possession  as  owner  unless  he  knows  to  the  contrary  (i). 
When  an  agent  has  made  an  advance  on  property  or 
goods  without  knowledge  of  any  infirmity  of  title  he 
is  protected  under  the  same  circumstances  as  any  other 
third  party,  and  he  has  a  lien  on  them  to  the  extent  of 
such  advance  (/,). 

The  lien  only  attaches  on  the  property  of  the  person 
for  whom  the  work  is  done  or  the  advance  is  made,  and 
property  cannot  be  held  for  a  debt  due  to  another 
person  (kk).  An  insurance  broker  may,  however,  hold 
the  proceeds  of  an  insurance  for  the  amount  of  his  general 
lien  against  the  person  for  whom  he  effected  the  insurance, 
if  he  thought  at  the  time  that  he  was  making  the  insur- 
ance on  his  behalf ;  because  it  is  such  an  agent's  practice 
to  make  advances  on  the  credit  of  the  policies  (/).  After 
the  insurance  broker  has  notice  that  some  other  person 
is  interested  in  the  policy,  what  remains  over  after 
satisfying  the  lien  belongs  to  the  person  on  whose  behalf 
the  policy  was  really  effected. 
Merel  a  A   right   of  lien  (as  distinguished  from   a  pledge)  is 

personal  right.  a  mere  personal  right  of  detention,  and  an  unauthorized 
transfer  of  the  thing  does  not  transfer  the  personal 
right.  Therefore,  if  the  agent  tortiously  pledges  the 
property  he  loses  his  lien  {m). 

If  the  agent  chooses  to  avail  himself  of  this  right 
he  cannot  charge  his  principal  with  any  expense 
incidental  to  its  exercise,  such  as  taking  care  of  the 
property  (n). 

(h)  Leake  on  Contracts,  3rd  ed.  p.  Ex.  836. 
76.  and  cases  there  quoted.  ;    Mann   v.    Forrester   (1814),   4 

(i)  Brandao  v.   Burnett  (1846),  3  Camp.  60. 

(^   ];_  -,19,  m    McCombit    v.    Davies   (180o), 

'(/•)  Compare  the  protection  given  7  East,  5;  Donald  v.  Suckling  (1866), 

by  the   Factors  Act  of    1889,    and  L.  R.  1  Q.  B.  585  ;  see  the  judgment 

see  sect.  49  (rf)   of  the   Bankruptcy  of  Blackburn,  J.,  at  p.  612. 

Vet  of  1883  (w)  Somes      v.     British     Empire 

(/■/)    Turner   v.    Beane  (1849),   3  Shipping  Co.  (I860), 8  H.  L.  C.  338. 
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A  lien  is  good  though  the  claim  on  which  it  is  based 
is  barred  by  the  Statute  of  Limitations  (o). 

There  are  two  kinds    of  liens  :  a  general  lien  and  a  Particular 
particular  lien.       A  particular  lien  is  a  right  to  retainer    len" 
of  a  thing  for  some  charge  or  claim  growing  out  of,  or 
connected   with,   that  identical  thing.     The  claim  may 
arise  for  labour  expended,    or  by  express   contract,   on 
an  advance  on  a  particular  account. 

A  general  lien  gives  a  right  to  retain  a  thing,  not  only  General  lien. 
for   such    charges   and   claims,    but   also  for   a  general 
balance  of  accounts  between  the  parties  in  respect  to 
other  dealings  of  a  like  nature.     A  general  lien  arises 
either  by  express  contract  or  by  custom  of  trade. 

The  law  of  England  does  not  favour  general  liens. 
A  general  lien  can  only  be  claimed  as  arising  from  deal- 
ings in  a  particular  trade  or  line  of  business,  such  as 
wharfingers,  factors,  and  bankers,  in  which  the  existence 
of  a  general  lien  has  been  proved  and  acknowledged, 
or  upon  express  evidence  being  given  that,  according 
to  the  established  custom  in  the  particular  trade,  a 
general  lien  is  claimed  and  allowed  ( p). 

Factors  (q),  bankers  (r),  insurance  brokers  (s),  stock- 
brokers it),  packers  (it),  and  wharfingers  (x)  have  a 
general  lien  on  their  principal's  property ;  a  broker  has 
only  a  special  or  particular  lien  (//). 

An  agent  can  only  claim  a  lien  (whether  it  is  a  banker's,   Goods  must 
factor's  or  other  lien)  if  the  goods  came  into  his  nos-        e.  be,e!1    . 

.  .  L  received  in  the 

session  in  the  same  capacity  as  that  in  which  he  claims  same  capacity 

(o)  Madden  v.  Kempsier  (1807),  1  (s)   Weslwood    v.   Bell  (1815),    4 

Camp.  12  ;  Spears  v.  Hartley  (1800),  Camp.  348. 
3  Esp.  81.  [t    Jones  v.  Peppercorn  (1859),  28 

(p)  See    Lord    Campbell's   jiulg-  L.  J.  Ch.  158. 
ment  in  Bock  v.  Gorrissen  (1860),  3  («)  Re  Witt,  Ex  parte   Shubrook 

L.  T.  424.  (1876),  2  Ch.  Div.  489. 

(<?)    Walker   v.    Birch    (1795),    6  (x)  Naylor   v.  Mangles   (1794),    1 

T.  R.  258.  Esp.  109. 

(/•)  Brandao  v.  Barnett  (1846),  3  {>/)  Thompson  v.  Beatson  (1823),  1 

C.  B.  531.  Bing.  145. 
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as  that  in 
which  the  lieu 
is  claimed. 


The  right  to  a 
lien  depends  in 
the  agent's 
possession. 


the  lien.  Chief  Justice  Jervis  said  :  "A  man  is  not 
entitled  to  a  lien  because  he  happens  to  fill  a  character 
which  gives  him  such  a  right,  unless  he  has  received  the 
goods  or  done  the  act  in  the  particular  character  to 
which  the  right  attaches."  The  agent  must  have  ob- 
tained possession  as  agent  to  claim  a  lien,  so  that  if 
he  has  obtained  possession  tortiously  he  cannot  claim 
a  lien  (z).  So  if  a  factor  insures  a  ship  for  his  principal, 
as  he  does  not  insure  it  qua  factor,  his  factor's  lien,  which 
is  a  general  one,  does  not  extend  to  the  policy  of  insur- 
ance (a).  Nor  has  a  solicitor  a  lien  where  documents  come 
into  his  possession  as  mortgagee^),  town  clerk  (c),  or 
as  steward  of  a  manor  (d).  So  where  securities,  &c,  are 
left  merely  in  the  possession  of  an  agent  for  safe  custod}', 
as  he  does  not  acquire  them  in  the  capacity  in  which  he 
has  a  lien,  his  lien  does  not  attach.  Thus,  bankers  have 
no  lien  on  property  left  with  them  for  safe  custody  (e), 
since  that  is  not  part  of  a  banker's  business,  but  they 
are  acting  as  mere  gratuitous  bailees  (/). 

As  a  lien  is  a  right  to  retain  possession  an  agent 
cannot  have  a  lien  except  when  he  is  actually,  or 
constructively,  in  possession  (g).  Thus,  where  a  factor 
bought  goods  for  his  principal,  and  they  remained 
in  the  possession  of  the  seller,  who  warehoused  them 
for  the  principal,  it  was  held  there  was  no  lien,  for  there 
was  no  possession.  Although  the  factor  afterwards,  with- 
out his  principal's  permission,  got  possession,  a  lien  did 
not  arise,  for  a  tortious  possession  can  give  no  title  (/0- 
So  similarly  if  the  principal  gets  possession  by  fraud  the 


(s)  Bruce  v.  Wait  (1S37),  3  M.  & 
W.  15. 

{a)  Dixon  v.  Stansfield  ,1850),  10 
C    13    398 

\b)  Sheffield   v.    Eden    (1878),    10 
Ch.  D.291. 

{(■)  Rex  v.  Sarikey  (1836),  5  A.  & 
E.  423. 

(d\  Champernown  v.  Scott  (1821), 
6  Mad.  93. 


(e)  Misa  v.  Currie  (1876),  1  Ap. 
Cas.  413  ;  London  Chartered  Bank 
v.  White  (1879),  4  Ap.  Cas.  413. 

(  f)  Giblin  v.  McMullen  (1869),  4 
L.  R.  2  P.  C.  317. 

(a)  Sutton  v.  Bragg  (1816),  7 
Taunt.  15;  Kinloeh  v.  Craig  (1790), 
3  T.  R.  119,  783. 

(h)  Taylor  v.  Robinson  (1818),  2 
Moo.  730. 
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agent  does  not  lose  his  lien  (/).  If  the  agent  pledge  the 
goods  tortiously  the  owner's  right  to  their  possession 
revives,  and  he  may  maintain  an  action  for  trover  (/,). 

If  the  agent  gives  up  possession,  as  by  giving  them  to 
a  shipowner  to  carry  at  the  principal's  expense  and  risk, 
he  has  given  up  his  lien  and  cannot  recover  it  by  stopping 
them  in  transitu  (/). 

As  has  been  pointed  out,  a  lien  is  destroyed  if  the 
person  entitled  to  it  gives  up  his  right  to  the  possession 
of  goods,  and  this  is  so  even  if  the  only  way  he  has  given 
up  possession  is  by  having  them  taken  in  execution  at 
his  own  suit  and  sold  to  him.  Chief  Justice  Best  said  : 
"  If  another  person  had  sued  out  execution,  the  lien 
might  have  been  insisted  upon,  but  when  the  person 
claiming  the  lien  himself  calls  upon  the  sheriff  to  sell, 
he  sets  up  no  title  to  the  lien,  for,  in  order  to  sell,  the 
sheriff  must  have  had  possession  (in),  but  after  he  had 
possession  from  Messer  (the  agent),  and  with  his  assent, 
Messer's  subsequent  possession  must  have  been  acquired 
under  the  sale  and  not  by  virtue  of  his  lien." 

It  has  been  held,  in  Bryans  v.  Nix,  that  where  a  person 
advances  money  on  particular  goods,  and  those  goods  have 
been  appropriated  to  him,  the  property  in  them  has  passed 
to  him,  and  he  can  maintain  an  action  for  trover  (n). 
This  case  is  referred  to  in  text-books  as  showing  that 
under  certain  circumstances  possession  is  not  necessary 
to  have  a  lien  ;  but  it  appears  that  the  transaction  was 
rather  in  the  nature  of  a  purchase  or  pledge  than  a  lien. 

After  a  factor  has  sold  and  delivered  possession   of  Factor  Las  a 
goods  in  exchange  for  their  price,  he  retains  a  lien  to  the  cee(js  0f  sa] 
same  extent  upon  the  price,  and  upon  the  right  of  action 
against  the  buyer,  though  the  principal  has  given  the 

(i)    Wallaces.  Woodgate  (1S24\  1  (;«)  Per  C.  J.  Best,  in  Jacobs  v. 

C.  &  P.  575.  Latour  (1828),  5  Bing.  130. 

(/,•)  Scott  v.  Newington  (1833),  1  («)  Bryans  v.  Nix  (1839),  4  M.  & 

M.  &  Bob.  252.  W.  775.      See  also  Evans  v.  Xichol 

(/)  Sweetv.  Pym  (1800),  1  East,  4.  (1841),  4  Scott,  X.  B.  43. 
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buyer  notice  not  to  pay  him,  and  the  buyer  is  protected 
in  paying  the  factor  to  the  extent  of  his  lien  (o). 

If  a  lien  is  lost  by  losing  possession,  if  re-possession 
is  given  it  will  revive  (p). 

Possession  is  not  given  up  in  law  if  the  agent,  who 

has  the  lien  and  also  possession,  give  the  goods  over  to 

the  principal  to  sell  on  his,  the  agent's,  behalf,  to  realize 

the  amount  of  the  lien  (q). 

An  agent  When  the  goods  are  deposited  as  a  pledge  to  secure  an 

cannot  realize         ,  „      .  ,  n  ,    ,  •   ,  ,    ,  , . 

a  lieu  by  advance,  a  factor  or  other  agent  has  a  right  to  realize 

selling,  but  lie    jf  the  debt  is  not  paid  :  and  he  can  repledge  the  goods 

can  realize  a 

pledge.  for  the  amount  of  his  pledge.     If  the  agent  repledges 

for  more  than  the  amount  of  his  advance  it  is  un- 
lawful, but  does  not  terminate  the  bailment ;  but  the 
principal  has  a  right  of  action  in  tort  if  he  is  damaged 
thereby  (/•).  With  this  exception,  the  only  way  a  lien 
can  be  enforced  is  to  retain  possession ;  for,  although 
advances  made  by  a  factor  confer  a  lien  on  the  goods  in 
his  favour,  they  do  not  create  a  pledge  (s),  and  he  has 
therefore  no  right  to  sell  without  the  authority  of  the 
principal  (t).  If  a  factor  sells  to  a  person  who  does  not 
know  that  he  has  no  authority  to  sell,  he  confers  a 
good  title  under  the  Factors  Act,  but  he  is  liable  to  an 
action  for  breach  of  his  authority  (u).  It  has  been  held 
that  a  factor,  although  his  principal  is  indebted  to  him 
and  has  made  default  in  repaying  those  advances,  has 
no  right  to  sell ;  though  he  does  so  in  the  exercise  of 
a  sound  discretion  («).  Mr.  Eussell  (x)  points  out  that 
though  a  factor,  who  is  agent  for  sale,  may  sell  and  thus 

(o)  Drinkwaterv.  Goodwin  (lllo),  Jhjhjittc  (18G8),  L.  E.  3  Ex.  299,  at 

Cowper.  251  ;  Houghton  v.  Mathews  p.  302. 

(18015),  .3  B.  &  P.  485;    Hudson  v.  (s)  See  Smith's  Mercantile    Law, 

Granger  (1S21),  5  IS.  >fc  Aid.  27.  10th  ed.  p.  12G. 

(p)  Levy    v.  Barnard   (1818),    8  </)  Raleigh  v.  Atkinson  (1840),  6 

Taunt.  11 '.i.  M.  &  W.  670. 

(t/)  North  Western  Tlankv.Toynter  {h)  Smart   v.   Sandars   (1818),    5 

(1895),  A.  C.  56.  C.  Ii.  sii:,. 

(;•)  Jh,,iriii    v.    Suckling    (18G6),  (x)  Russell  on  Mercantile  Agency, 

J,.    It.    1    Q.   B.   08.3;  Hallidaij  v.  172. 
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realize  his  lien,  when  he  has  a  lien  on  the  proceeds;  a 
factor,  who  is  agent  to  purchase,  cannot  do  so:  unless 
there  were  some  special  custom  allowing  him,  such  as  was 
proved  in  one  case  where  the  factor  proved  a  custom  on 
the  tallow  market  that,  if  the  principal  became  bankrupt 
before  the  time  for  taking  delivery  came,  the  agent  was 
entitled  to  sell  (y). 

We  have  seen  a  lien  depends  on  possession,  but  an  Lien  lost— by 
agent  may  lose  it  even  while  retaining  possession  if  oTimJiied!™86 
he  acts  in  a  way  inconsistent  with  his  claim  to  a  lien  ; 
thus,  a  lien  will  be  lost  if  the  person  having  a  right 
to  it  sets  up  a  claim  totally  inconsistent  with  it,  such  as 
denying  the  plaintiff's  title  to  the  goods  at  all  (*).  If  a 
lien  is  claimed  on  two  grounds,  only  one  of  which  is  ten- 
able, the  untenable  claim  does  not  make  it  unnecessary 
to  tender  the  amount  due  on  the  good  claim  (a) ;  but  if  the 
goods  be  detained  on  a  ground  which  has  nothing  to  do 
with  the  lien,  the  lien  will  be  held  to  have  been  waived  (/>). 

A  lien  may  also  be  lost  by  a  practice  or  course  of 
business  inconsistent  with  the  exercise  of  it.  Thus, 
a  wharfinger  who  has  a  lien  on  each  parcel  of  goods 
received,  loses  it  if  he  adopts  a  system  of  receiving 
payment  every  six  months  (<■).  When  possession  is  not 
given  up,  the  mere  fact  that  payments  are  not  made 
directly  but  payments  for  all  that  is  due  are  made 
periodically,  the  lien  is  not  lost  (<1). 

When  security  is  taken  for  the  amount  of  the  lien,  the 
lien  is  gone  (e) ;  but  if  possession  is  kept  and  the  security 
turns  out  to  be  bad,  the  lien  revives  (/). 

(>/)  Lienard    v.   Dresslar    (1864),  [d)  Fisher  v.  Smith  (1878),  4  \n 

3  P.  &F.  212.  Cas.  1.  "        V 
(z)   Dirks   v.  Richards   (1812),  5            (e)  Eewison  v.   Guthrie  (1836),  3 

Scott,  X.  R.  .534.  Scott,  298  ;  In  re  Taylor,  Exp.  Payne 

[a)  Scarfe  v.  Morgan  (1838),  4  M.  Collier  (1891),  1  Ch.  590  (solicitor   ; 
&  W.  270.  Groom  v.  Gheesewright  (1895  ,  1  Ch. 

[b)  Weeks    v.     Goode    (1859),    6  730  (solicitor). 

C-  !!•  N.  S.  367.  (/)  Stevenson  v.  Blakeloek  (1813), 

[c)  Crawshay   v.  Somf ray  (1820),       1    M.    &   Sel.    535.      See  also    The 

4  !!•  &  Aid   50.  Simlah  (1852),  15  Jur.  805. 
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Lien  lost  by  ^n  agent  may  put  himself  in  such  a  position  that  he 

incompatible  cannot  assert  his  claim  without  convicting  himself  of 
position.  negligence,  which  he  will  not  be  allowed  to  do.     Thus,  if 

a  solicitor  acts  for  a  mortgagee  he  is  bound  not  to  allow 
his  client  to  hand  over  the  money  until  he  has  the  title 
deeds.  If  he  acts  for  both  mortgagee  and  mortgagor, 
it  is  equally  his  duty  to  see  that  the  mortgagee  has 
the  title  deeds,  therefore  where  the  solicitor  holds  them 
himself  he  cannot  assert  a  lien  over  them  (g).  This 
principle  has  been  applied  to  a  case  where  the  solicitor 
tried  to  assert  a  lien  against  the  trustees  of  a  marriage 
settlement  where  he  had  acted  for  the  husband  (li). 

So  a  master  of  a  ship  may  lose  his  lien  for  his  wrages 
by  allowing  the  managing  owners  to  retain  them  in  their 
hands  on  paying  interest  (/). 
If  agent  If  an  agent,  however,  accepts  possession  with  express 

p!oceeds°inPply  directions  to  apply  the  property  in  a  particular  way  he 
particular  cannot  set  up  a  lien  in  opposition  to  those  directions, 
not  set  up  only  what  remains  after  answering  the  particular 
lien-  directions  can  become  subject  to  the  lien(A-).     Thus,  if 

a  banker  accepts  a  policy  with  a  memorandum  charging 
it  with  overdrafts,  which  are  not  to  exceed  an  amount 
mentioned,  he  cannot  enforce  his  general  lien  (I).  So 
the  same  way  with  a  factor,  if  he  agrees  to  pay  the  pro- 
ceeds of  goods  received  for  sale  to  the  person  whom  his 
principal  may  direct,  he  has  no  lien  on  them  even  if  not 
sold  (m).  The  agent  cannot  accept  the  goods  sent  to  him 
for  a  particular  purpose,  as  for  a  safe  custody  (mm),  and 
refuse  to  comply  with  his  principal's  directions,  and  claim 
a  lien.     In  such  a  case  he  must  return  them  (n).     So  a 

(ff)  Be  Snell  (1877),  6  C.  D.  105.  Wohtenholm  v.  SheffieldBank  (1S8G),. 

(h)    lie    Lawrance,    Bowhcr     v.  54  L.  T.  746. 

Austin  (1894),  1  Ch.  556.  {m)    Walker   v.    Birch    (1795),    6 

li)    The  Rainbow  (1885),  53  L.  T.  T.  R.  258. 

91  {mm)  Muir  v.  Fleming  (1822),  D. 

(/,:)  Frith    v.   Forbes    (18G2),   32  &  E.  N.  P.  C.  29. 

L.J.  Ch.  10.  («)  Buchanan  v.  Findlay  (1829), 

(I)  In   re  Bowes,    Strathmore  v.  9  13.  &  C.  738. 
Fane    (1880),   33    Ch.    Div.   586; 
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solicitor  who  accepts  a  sum  of  money  for  the  purpose  of 
paying  a  dividend  to  his  client's  creditors  was  not  allowed 
to  claim  a  lien  on  it,  but  was  ordered  to  pay  it  over  (o). 
And  a  banker  was  held  not  to  have  a  lien  on  a  lease  which 
had  been  left  by  mistake  with  him  after  he  had  refused  to 
advance  money  upon  it  (p).  If  the  agent  has  only  obtained 
possession  for  a  particular  purpose  he  cannot  claim  a  lien ; 
as,  for  instance,  it  was  held  that  a  factor  who  had  obtained 
possession  of  the  ship's  certificate  of  registry  for  the 
purpose  of  paying  tonnage  duties  at  the  custom  house 
could  not  retain  it  for  his  general  factor's  lien  (q). 

In  such  a  case  he  must  return  the  principal's  property  Where 

, .  . .        re   i       i  special  purpose 

to  him ;   he  cannot  set  up  a  hen  on  it.     It  he  has  any  for  which  the 
claim  against  the  principal  he  must  raise  it  by  way  of  JgJJ^Jj^ 
counterclaim  and  not  set-off  (r).      It  must,  however,  be  principal's 
quite  clear  that  the  purpose  for  which  the  property  was  {;™Sn-'ltfailSl 
deposited  was  inconsistent  with  the  general  lien,  or  that  claim  a  lien. 
there  was  an  arrangement  that  it  should  not  be  subject 
to  it,  otherwise  the  agent  can  claim  such  lien  (s). 

No  one  can  be  a  sub-agent  unless  he  consents  to  act  IJmrf sub. 
for  a  principal,  either  known  or  unknown,  and  does  not 
contract  with  the  agent  as  principal.  When  he  knows 
that  the  goods  are  a  principal's,  and  that  the  person 
he  is  acting  under  is  only  an  agent,  his  lien  on  the 
goods  against  the  principal  depends  on  whether  the 
agent  had  a  right  to  delegate  and  appoint  a  sub-agent  (t). 
If  the  alleged  sub-agent  knows  the  goods  are  a  prin- 
cipal's, and  the  agent  has  in  fact  no  authority  to  delegate, 
the  sub-agent  has  no  lien  on  the  principal's  goods  even 
for  moneys  properly  expended  on  the  principal's  behalf  («)• 

(o)  In  re  Clark,  Ex  p.  Newland  cases  seem  to  reverse  Ex  p.  Pember- 

(1876),  L.  11.  4  C.  D.  515.  ton  (1810),  18  Yes.  282. 

(p)  Lucas    v.   Dorrien    (1817),  7  (s)   Cohner  v.  Ede  (1870),  40  L.  J. 

Taunt.  278.  Ch.  185  (solicitors). 

(?)  Bam  \.  Bone  [1§\7),  2  Stark.  (t)  See  "  Delegation  "  and  Maanss 

272.  v.   Henderson   (1801),  1  East,  334; 

(,•)  Stumore  v.  Campbell  (1892),  Man  v.  Shiffner  (1802),  2  East,  522. 
1  Q.  B.  312  :  In  re  Mid-Kent  Fruit  («)  Solly   v.    Rathbone  (1811),   2 

Factory    (1896),    1    Ch.  5G7  ;    these  M.  &  S.  297. 
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Where  the  agent  has  authority  to  delegate,  the  sub-agent, 
who  knows  he  is  acting  for  a  principal  through  an 
intermediary,  has  the  same  right  of  lien  as  if  he  were 
the  original  agent  (x),  but  such  lien  is  only  for  the 
amount  expended  on  it,  not  for  the  general  balance 
of  account  between  the  agent  and  the  sub-agent  (y). 

Where  the  sub-agent  does  not  know  that  there  is  a 
principal  and  has  no  reason  to  suspect  it,  he  is  in  the 
same  position  as  a  third  party  dealing  with  the  agent 
as  principal,  and  his  rights  and  liabilities  are  the  same. 
These  rights  are  dealt  with  under  the  heading  of  Rights 
of  Third  Party  against  Principal,  at  p.  394,  that  is,  in 
regard  to  the  lien  he  can  assert  against  the  principal 
for  his  general  account  with  the  agent  (z). 
Auctioneer's  Auctioneers  have  much  larger  rights  than  ordinary 

agents.  The  actual  delivery  of  goods  is  entrusted  to 
them,  and  they  have  a  lien  on  goods  for  the  charges, 
and  their  possession  of  goods  is  complete  until  they 
deliver  them  over  to  the  purchaser  (a).  Where  the  goods 
are  paid  for  by  the  buyer,  the  lien  is  transferred  from  the 
goods  on  to  the  purchase  money,  for  an  auctioneer  has 
a  lien  as  well  on  the  proceeds  of  the  sale  as  the  thing 
sold  (A).  An  auctioneer  has  a  possession  coupled  with 
an  interest  in  goods  which  he  is  employed  to  sell,  not 
a  bare  custody  like  a  servant  or  shopman.  There  is  no 
difference  whether  the  sale  be  on  the  premises  of  the 
owner  or  in  a  public  auction  room,  for  on  the  premises 
of  the  owner  an  actual  possession  is  given  to  auctioneer 
and  his  servants  by  the  owner,  not  a  mere  authority 
to  sell.  An  auctioneer  has  also  a  special  property  in 
him,  with  a  lien  for  the   charges  of  the  sale,  the  com- 

x)   Fisher  v.  Smith  (1878),  4  Ap.  (1893),  2  Q.  B.  350  ;     Westwood  v. 

Cas.  1 ;  Lanyon  v.  Blanchard  (1811),  Bell  (1815),  4  Camp.  349. 

2  ('.iiiii).  597.  («)    Woolfe     v.    Home    (1S77),  2 

(>/)  Mildred  v.  Maspons  (1883),  8  Q.  B.  D.  355. 

A.  C.  874.  (b)  Robinson   V.  Mutter  (185-3),  4 

(z)  See  also  Montagu  v.  Forwood  EL  &  Bl.  954. 
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mission,    and   the   auction    duty,  which    he    is    bound 
to  pay  (c). 

Bankers  most  undoubtedly  have  a  general  lien  on  Banker's  lien, 
all  securities  deposited  with  them  as  bankers  by  a 
customer  unless  there  be  an  express  contract  or  circum- 
stances that  show  an  implied  contract  inconsistent  with 
lien  (<1),  such  as  treating  particular  securities  as  only 
deposited  to  secure  certain  overdrafts  and  accounts  (e), 
or  taking  a  memorandum  from  a  customer  expressly 
pledging  the  title  deeds  of  only  one  of  two  properties, 
the  title  deeds  to  both  of  which  were  deposited  simul- 
taneously. But  between  banker  and  customer,  whatever 
number  of  accounts  are  kept  in  the  books,  the  whole 
is  really  bat  one  account,  and  it  is  not  open  to  the  cus- 
tomer in  the  absence  of  a  special  contract  to  say  that 
securities  which  he  deposits  are  only  applicable  to  one 
account.  It  lies  on  him  to  make  out  that  there  has  been 
either  one  course  of  dealing  or  one  special  agreement  to 
exclude  the  general  rule  that  a  banker  has  a  general 
lien  (/').  Bankers  have,  however,  no  lien  on  plate, 
boxes,  &c,  committed  to  their  charge  for  safe  custody  (g). 

Bankers    have   also  no  lien  if  the  property  is  trust  No  lien  on 
property,  and  deposited  in  breach  of  trust  to  secure  a  tortiously 
balance,  although  they  have  had  no  notice  of  the  trust ;  pledged. 
but  the  trust  is  preferred  (/;),  unless  the  cestui  que  trust 
has  been  guilty  of  such  negligence  that  he  is  estopped 
from  complaining  (i).     A  lien  may  attach  similarly  to 
the  property  of  a  third  person  if  he  has  carelessly  allowed 
it  to  get  into  the  hands  of  a  person  who  could  deal  with 

(e)    Williams  v.  Millington  (1818),  (/)  In  re  European  Bank,  Agra 

1  H.  Bl.  81.  Bank  Claim  (1872),  8  Ch.  41. 

{d)  Brandaa  v.  Barnett   (1846),  3  {g)  Lcese  v.  Martm  (1874),  17  Eq. 

C.  B.  531  ;   approved  London    Char-  221. 

tered  Hun],-  of  Australia  v.    White  (It)  Manningford      v.       Toleman 

(1879),  1  Ap.  Cas.  413,   at  p.  422  ;  (1845),    1    Col.    070  ;     Murray    v. 

Vandersee  v.    Willis  (1789),  3  Bro.  Pinkett  (1846),  12  C.  &  P.  704. 
C.  C.  21.  (i)  Stackhousex.  Countess  of  Jersey 

(e)  London     Chartered    Bank     of  (1861),  30  L.  J.  Ch.  421. 
Australia  v.  White  (1879),  ubi  sap. 
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it  as  his  own,  as,  e.g.,  when  the  owner  of  scrip  transfer- 
able by  delivery  entrusts  it  to  his  broker,  who  deposits 
it  as  security  for  an  overdraft  of  his  own  (k). 

A  banker  cannot  realize  his  lien  by  sale  (/)  unless  the 
property  or  deeds  were  deposited  with  him  by  way  of 
pledge. 
Solicitor's  A  solicitor  has  two  different  liens :  one  for  costs  in- 

curred in  a  suit  in  which  the  Court  or  Judge  before 
whom  such  matter  has  been  heard  or  is  depending  has 
declared  the  solicitor  entitled  to  a  lien  on  the  fund  recovered 
or  preserved  (m).  This  lien  can  be  actively  enforced,  for 
the  Court  may  make  an  order  for  the  payment  of  the 
costs  out  of  the  property.  The  other  lien  is  the  ordinary 
common  law  lien  on  documents  and  papers  of  his  client 
for  his  general  costs.  The  first  lien  is  a  special  lien, 
and  the  second  a  general  lien  (n).  The  solicitor's 
special  lien  on  property  recovered  or  preserved  is  regu- 
lated by  the  28th  section  of  the  Solicitors  Act,  1860  (o), 
which  allows  the  Court  or  Judge  before  whom  the  action 
or  proceeding  has  come  to  declare  the  solicitor  entitled 
to  a  charge,  the  effect  of  which  is  to  charge  the  property 
and  give  the  solicitor  a  right  to  payment  out  of  it.  The 
Court  can  order  the  money. to  be  raised  and  paid  out  of 
the  property  in  any  way  it  thinks  best.  The  solicitor 
who  actually  is  the  solicitor  in  the  action  at  the  time 
when  judgment  is  recovered  has  the  first  charge,  and 
then  any  solicitor  who  may  have  acted  at  first,  but 
was  afterwards  discharged  (p).  This  lien  passes  to  the 
assignee  or  legal  personal  representative  of  the  solicitor  {q). 
The  Act  does  not  apply  to  the  costs  of  an  arbitration,  but 

(/,-)  Goodwin,  v.  Robarts  (1876),  1  (n)  Bozon  v.  Bolland  (1839),  4  M. 

Ap.   Cas.  476;  Rumball  v.   Metro-  &  Cr.  354. 
politan  Bank   (1877),   2    Q.   B.  D.  (o)  23  &  24  Vict.  c.  127. 

194.  (p)  In  re    Wadsworth  (1885),  29 

(/)  Donald    v.     Suckling    (1866),  Ch.  Div.  517. 
L.  R.  1  U.  13.  585.  {q)  Briscoe   v.    Briscoe   (1S92),   3 

tm)  See    Rowland    v.     Williams  Ch.  543. 
<1S85),  2  Times,  72. 
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only  to  proceedings  in  a  court  of  justice  (r).  This  special 
lien  is  confined  to  the  costs  of  preserving  and  recovering 
the  particular  property,  and  does  not  extend  to  the 
costs  incurred  in  another  action  (s).  The  charging 
order  may  be  made  in  the  interests  of  all  the  persons 
whose  property  has  been  so  recovered  or  preserved, 
even  if  they  were  not  parties  to  the  action  (t).  If  a 
solicitor  accepts  a  direction  from  a  client  as  to  what 
to  do  with  the  money  recovered,  and  communicates  this 
direction  to  the  party  interested,  he  will  be  held  to  waive 
the  right  of  priority  he  would  otherwise  have  under  the 
charging  order  (u). 

The  general  lien  which  a  solicitor  has  is  only  in  Solicitor's 
respect  of  papers,  &c,  he  has  received  in  that  capa-  senera  len- 
city(.r).  If  there  is  a  dispute  as  to  what  capacity 
he  received  the  documents  in,  he  will  not  be  compelled 
to  give  them  up  without  security  for  his  lien  being 
given  (y).  If  the  solicitor  gets  deeds  from  third 
parties  without  the  authority  of  his  client  he  has  no 
lien  on  them  (z) . 

If  a  party  discharges  his  solicitor  by  his  own  arbi-  Change  of 
trary  act,  he  cannot  obtain  from  that  solicitor  even  an  effect  0^  nen 
inspection  of  papers  in  his  hands,  much  less  delivery  of 
them  up  for  the  purposes  of  the  cause.,  without  paying 
the  solicitor's  bill.  If,  on  the  other  hand,  the  solicitor 
discharges  the  client,  it  is  unquestionably  clear  that  the 
client  has  a  right  to  have  inspection  of  the  papers  to  an 
extent  necessary  to  enable  him  to  carry  on  the  action  with 
the  same  ease  and  celerity,  to  use  Lord  Eldon's  expres- 
sion in  Colegravev.  Mauley  (a),  as  if  the  solicitor  had  not 

(r)  Macfarlane  v.   Lister  (1888),  37  C.  D.  88. 
37  Ch.  Div.  88.  (x)  Champcrnovm  v.  Scott  (1821), 

(s)  Mackenzie  v.  Macintosh  (1891),  6  Mad.  93. 
64  L.  T.  706.  (i/)  Nevoington    Local    Board    v. 

(/)  Greer  v.  Young  (1882),  24  C.  Eldridge  (1879),  12  C.  D.  349. 
D.  545;  Scholey  v.  Peck  (1893),   1  (z)  Gibson  v.  May  (1853),  4  De  G. 

Ch.  709.  M.  &  G.  512. 

(w)  Macfarlane  v.  Lister   (1888),  (a)  (1823),  T.  &  K.  400. 
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discharged  him  (b) ;  and  the  solicitor  is  bound  to  hand  over 
the  papers  to  the  new  solicitor  on  an  undertaking  as  to  lien 
and  re-delivery  after  the  hearing.  Sometimes  an  under- 
taking to  prosecute  the  action  diligently  is  required  (c) . 
A  solicitor's  lien,  like  that  of  a  banker,  does  not  extend 
to  documents  left  with  him  for  safe  keeping  (d). 
London  As  to  London  agent's  lien.     As  against  the  country 

agent's  leu.  att0rney  the  agent's  lien  is  general ;  as  against  his  client 
it  is  particular.  In  other  words,  as  between  the  country 
attorney  and  the  agent  the  latter's  lien  extends  to  all 
costs  for  all  agency  business  and  disbursements  due  to 
him  from  the  former,  but  as  between  the  client  and  the 
agent  the  latter's  lien  only  extends  to  the  costs  of  the 
particular  suit  (dd).  The  Solicitors  Act  of  1860,  s.  28, 
which  gives  a  charging  order  to  a  solicitor  who  recovers 
property  for  his  client,  only  applies  to  the  solicitor 
employed  by  the  client ;  the  London  agent  is  not  so 
employed,  so  he  cannot  claim  a  charge  (e). 
Lien  of  master  The  master  of  a  ship  has  a  maritime  lien  for  wages  and 
of  ship.  disbursements.     A  maritime  lien  does  not  depend,  like  a 

lien  at  common  law,  upon  possession.  It  is  the  right  to 
enforce  by  action  in  the  Admiralty  Courts  a  claim  against 
the  ship  and  its  freight.  A  maritime  lien  travels  with  the 
thing,  into  whosoever  possession  it  may  come  (/).  The 
master  has  also  at  common  law  a  possessory  lien  on  the 
cargo  for  freight  and  general  average  expenses  due  by  the 
owners  of  the  cargo  (g) .  The  master  acquired  his  maritime 
lien  by  virtue  of  the  Merchant  Shipping  Act  of  1889, 
s.  1  (//)•  That  statute  has  been  now  repealed,  but  the 
section  giving  the  master  this  right  was  re-enacted  by 


D-"1"©     ""^     "1"u"v'-      »•"■"-     "o' 


(b)  Per      Wigram,      V.-C,      in  12  C.  D.  858. 

Gnffiths  v.  Griffiths  (1843),  12  L.J.  {e)  Maefarlam  v.  Lister  (1888),  37 

Ch.  397.  C.  D.  88. 

(c)  Cane  v.  Martin  (1840),  2  Bear.  (  /')  The  Bold  Buccleugh  (1850),  7 
584.  Moore,  P.  C.  267. 

(d)  Batch  v.  Symes  (1843),  1  T.  k  (y)  The  Cargo  Ex  Galam  (1S63), 
R.  87.  L.  J.  Ad.  97. 

[dd)  Laurence  v.  Fletcher  (1879),  {h)  52  &  53  Vict.  c.  4G. 
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the  Merchant  Shipping  Act,  1894  (i).  The  maritime  lien 
is  on  both  the  ship  and  freight  (k)  for  the  recovery  of 
wages,  disbursements,  or  liabilities  properly  made  or 
incurred  by  the  master  on  account  of  the  ship.  Disburse- 
ments mean  necessary  things  for  the  ship  for  the  purpose 
of  navigation,  which  he  as  master  is  there  to  carry  out — 
necessary  in  the  sense  that  they  are  wanted  immediately. 
Therefore,  the  master  has  only  a  lien  on  the  ship  for 
disbursements  which  the  shipowners  are  bound  to  pay, 
and  not  for  such  as  the  charterers  alone  have  to  pay  (/) . 
This  lien  is  only  for  such  disbursements  as  are  within 
his  authority  to  make.  When  he  is  within  a  home  port 
he  has  no  authority  to  make  any  (in).  The  master 
postpones  his  lien  if  he  makes  himself  personally 
responsible  on  a  bottomry  bond  to  the  bondholders  (;/), 
or  person  to  whom  he  has  made  himself  liable  (u). 
So,  also,  as  between  the  owners  of  a  ship  against  which 
he  has  come  wrongfully  into  collision  and  his  own 
owners,  his  lien  is  postponed  to  theirs  (p). 

Stoppage  in   Transitu. 

When  an  agent  purchases  goods  for  the  principal,  and 
is  himself  liable  for  the  price,  he  has  the  right,  if  he  has 
not  been  paid  for  them  by  the  principal,  and  so  long  as 
his  lien  is  unsatisfied  on  them,  to  stop  the  goods  while 
in  transit  to  his  principal,  just  as  if  he  were  an  unpaid 
vendor  (q).  This  right  exists  until  the  goods  have  come 
into  the  hands  of  the  principal,  or  of  some  one  who 
warehouses  them  for  him,  in  which  case  the  transitus  is 
over  (/•).    The  transitus  is  also  at  an  end  when  the  goods 

U)  57  &  58  Vict.  c.  GO,  ss.   164  Swab.  524. 

au<l  167.  (o)  The  Semrieh,  L.  It.  3  Ad.  505, 

[k)   TheAndalina  (1886),  12  1".  D.  at  p.  510. 

1;     The   Neptune  (1S24),    1    Hag.  (p)  The    Elim    (1883),    L.    R.   8 

An.  227.  P.  D.  129. 

ii    Thi  Castleffate  (1892),  A.  C.  38.  (?)  Feisev.  Wray  (1802),3East,93. 

(//<)  The  Orienta  (1895),  P.  49.  (>•;    Wentworth       v.        Outhwaite 

(n)  The  Jonathan  Goodhue  (1859),  (1812),  10  M.  &  W.  436. 
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have  arrived  at  their  destination,  and  the  consignee  has 
tendered  the  carriage  or  freight,  as  the  case  may  be, 
and  demanded  them  (s).  If  the  agent  is  indebted  to  the 
principal  and  consigns  goods  to  him  in  payment  of  a 
debt,  he  cannot  stop  in  transitu  (t).  No  particular 
form  or  mode  of  stoppage  is  necessary.  The  vendor  is 
justified  in  getting  back  his  goods  by  any  means  not 
criminal.  All  that  is  required  is  some  act  or  declaration 
of  the  vendor  countermanding  delivery,  the  usual  mode 
being  simple  notice  to  the  carrier.  If,  after  the  vendor 
has  delivered  the  goods  out  of  his  own  possession,  and 
put  them  in  the  hands  of  a  carrier  for  delivery,  he  dis- 
covers the  buyer  is  insolvent,  he  may  retake  possession, 
if  he  can,  before  they  reach  the  buyer's  hands. 

It  is  enough  to  claim  the  goods  from  the  carrier  or 
any  person  in  possession,  whose  possession  is  not  the 
consignee's  (u). 
Delivery  by  If  the    goods   are   delivered  by  mistake  after   notice 

mistake.  to  tne  carrierj  the  consignee  gets   no  title  or  property 

in  them  (x),  for  the  sale  is  rescinded,  and  the  vendor 
may  bring  trover  for  them  against  the  person  in  pos- 
session. The  notice  must  be  given  in  sufficient  time 
to  allow  the  carrier  to  act  upon  it.  For  example,  it  is 
not  sufficient  to  give  a  notice  to  a  carrier  in  America,  if 
he  cannot,  by  due  diligence,  communicate  it  in  time  to  his 
servants  who  have  the  actual  custody,  so  as  to  prevent 
them  handing  the  goods  over  (//). 
Surety  no  Lord  Ellenborough  says  that  a  mere  surety  has  not 

right  to  stop      this  right  iz)  ;  so  that  if  the  agent  merelv  gives  his  name 

in  transitu.  .  '        .  .  "V        re 

as  security,  he  will  not  have  the  remedy  ;  but  Sir  George 
Jessel  held  that  the  agent  can,  by  paying  the  person  from 

(s)  Bird  v.  Brown  (1850),  4  Ex.  (x)  Litt    v.     Cowley     (1816),    7 

78C.  Taunt.  169. 

(t)   Vertuc    v.    Jewell    (1814),    4  (y)   Whitehead  v.  Anderson  (1842), 

Camp.  31.  9  M.  &"W.  518. 

(u)  Northey    v.    Field    (1798),    2  (c)  Siffkin    v.    Wray    (1805),    6 

Esp.  G13.  East,  371. 
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whom  he  bought  on  behalf  of  his  principal,  put  himself 
in  that  person's  shoes,  and  acquire  his  rights  (a). 

The  authorities  show  that  this  right  of  stoppage  in 
transitu  exists  until  the  goods  are  actually  got  home  into 
the  hands  of  the  purchaser,  or  of  someone  who  receives 
them  in  the  character  of  his  servant  or  agent.  When  the 
vendor  knows  that  he  is  delivering  the  goods  to  someone 
as  carrier,  and  who  is  receiving  them  in  that  character, 
he  delivers  them  with  the  implied  right,  which  has  been 
established  by  law,  of  stopping  them  so  long  as  they 
remain  in  the  possession  of  the  carrier  as  carrier  (/>). 

When  goods  remain  in  the  custody  of  the  carrier,  the 
question  sometimes  arises  as  to  the  capacity  in  which  he 
holds  them,  whether  he  holds  them  for  the  agent  or  the 
principal  (c),  and  even  when  they  are  in  the  hands  of  the 
principal  a  question  may  arise  as  to  the  capacity  in  which 
he  took  them,  as  a  vendee  knowing  himself  in  difficulties 
may  refuse  to  take  them  except  on  behalf  of  the  agent  of 
the  vendor  ((/)•  Where  goods  have  not  been  appropriated, 
although  a  delivery  order  has  been  given,  the  property 
has  not  passed,  and  so  they  can  still  be  stopped  in 
transitu  (c). 

To  make  a  notice  of  stoppage  in  transitu  effective,  it  What  notice 
must  be  given  to  the  person  actually  in  custody  of  the 
goods  ;  or  if  given  to  that  person's  employer,  the  notice 
must  be  given  at  such  a  time  and  under  such  circum- 
stances that  the  employer,  by  exercising  reasonable 
diligence,  may  communicate  with  his  servant  in  time  to 
prevent  delivery.  Baron  Parke  pointed  out,  when  asked 
to  hold  a  notice  sufficient  which  was  given  to  the  ship- 
owner while  the  goods  were  on  the  sea,  that  to  do  so 

(a)  See  Imperial  Bank  v.  London  9  M.  &  W.  519,  at  p.  529  :  Edwards 
and  St.  Katharine  Docks  Co.  (1877),  v.  Brewer  (1837),  2  M.  &  W.  375. 
5   C.  D.    195  ;  and   19   &  20   Vict.  (d)  James  v.  Griffin  (1837),  2  M. 
c.  97,  s.  5.  &  Wr.  621. 

(b)  Rosevear   v.    China    Clay    Co.  (e)   Swanwick  v.  Sothern  (1839),  9 
(1879).  11  C.  D.  560.  A.  &  E.  895. 

(c)  Whiteheads.  Anderson  (1S42), 


is  necesjurv. 
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would  be  the  height  of  injustice,  for  it  would  make  the 

employer  liable  in  trover  for  a  subsequent  delivery  by 

his  servants  when  it  might  be  impossible  for  him,  owing 

to  the  distance  and  want  of  means  of  communication,  to 

prevent  delivery  (/). 

How  right  of         The  right  of  the  agent  to  stop  goods  while  in  transitu  can 

trantitum&y      De  defeated  in  one  way  only — by  the  transfer  of  the  docu- 

Le  defeated.       ments  of  title  representing  the  goods  to  a  third  person 

for  value.    If  the  transfer  is  by  way  of  pledge,  then  the 

right  of  stoppage  remains  subject  to  the  pledge,  and  as 

soon  as  the  pledgee  has  been  paid  off  the  person  entitled 

to  the  right  of  stoppage  and  exercising  it  stands  in  exactly 

the  same  position  as  if  there  had  been  no  pledge  and  no 

endorsement  (g) . 

Except  under  the  circumstances  above  mentioned, 
agents  have  no  right  of  stoppage  in  transitu  but  one — a 
lien,  which  is  lost  when  the  possession  ceases  (//). 

( /')    Whitehead       v.       Anderson       573,  at  p.  577. 
(1842),  9  M.  &  W.  518.  [h)  Kinloch    v.    Craiq    (1789),   4 

{</)  Kemp  v.  Fall;  (1881),  7  A.  C.       Bro.  P.  G.  47. 
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CHAPTER   XIII. 


TERMINATION    OF    THE    AGENCY. 


The  agency  may  come  to  an  end  in  two  different  ways — 
either  by  act  of  the  parties  or  by  act  of  law. 

The  agency  terminates  by  act  of  party  as  follows  :  The 
principal  may  dismiss  the  agent,  the  agent  may  renounce 
the  agency,  or  else  the  agency  terminate  by  mutual 
agreement.  The  agency  terminates  by  act  of  law :  by 
the  termination  of  the  time  for  which  the  agency  was  con- 
stituted ;  by  the  determination  of  the  subject-matter  of 
the  agency  ;  by  performance  of  the  object  of  the  agency  ; 
by  the  capacit}'  of  either  the  principal  or  the  agent 
ceasing,  as  by  death,  bankruptcy,  insanity. 

To  deal  first  with  the  termination  of  an  agency  by  act  Termination 
of  party.  The  general  rule  is  that  every  authority  can  be  h;n'^  "f 
revoked  by  the  principal  at  any  time  before  it  has  been 
exercised,  and  the  agency  terminated ;  unless  the  prin- 
cipal has  bound  himself  in  some  way  not  to  revoke  his 
authority.  The  agent  has  no  right  of  action  in  conse- 
quence, unless  it  is  for  labour  and  expenses  incurred  in 
the  agency  (a).  The  fact  that  the  principal  has  made 
the  agent  his  agent  for  a  number  of  years  does  not  pre- 
vent his  revoking  his  authorit}'  before  they  have  elapsed. 
But  the  agent  will  have  an  action  for  breach  of  the  con- 
tract and  be  entitled  to  damages  unless  he  has  done 
something  justifying  the  principal  dismissing  him  (I). 

Thus,  where  a  principal  appointed  an  agent  to  collect 

(«)  S:,iipsun  v.  Lamb  (1856),   17  Davis  (ISSo),  2  Times.   142.     Com- 

€.  B.  603  ;   Smith,  Mercantile  Law,  mission  agent  no  notice  necessary. 
10th  ed.  p.   159;  Henri/  v.  Lowson  (/>)  Toppin  v.   KeaUy  (1863),    11 

(.1885),  2  Times,  199;  Alexander  v.  W.  It.  466. 
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debts  for  hirn  at  a  commission  for  five  years,  he  was  held 

entitled  to  revoke  the  agency.     So  also  the  appointment 

of  a  person  managing-  owner  of  a  ship  for  five  years  does 

not  prevent  the  owner  revoking  the  appointment  before 

the  end  of  the  five  years  (c).  *" 

Duty  of  Where  the  agency  is  not  for  a  definite  time  or  to  do  a 

give  notice  of     particular  thing  (in  which  case  it  terminates  by  act  of 

revocation  to     iaw)  (,,/)  ft  js  the  tiuty  0f  the  principal  to  give  the  agent 

agent.  ... 

notice  of  the  revocation  of  his  authority  ;  and  if  he  does 
not  do  so  the  agent  is  entitled  to  assume  that  his  authority 
still  subsists  (<•). 
Sub-agent.  When    the    authority  of    the    agent    is    revoked,   the 

authority  of  the  sub-agent  generally  terminates  also, 
as  he  is  only  acting  as  substitute  for  the  agent ;  and  he 
cannot  act  after  the  person  who  was  the  source  of  his 
authority  has  ceased  to  have  any  authority  himself  (/). 

In  the  case  of  a  public  agent  who  is  acting  as  deputy  or 
sub-agent,  it  is  generally  arranged  that  the  sub-agent's 
authority  should  not  cease  at  the  same  time  as  the  agent's. 
A  mate's  authority,  too,  does  not  terminate  by  the  dis- 
missal of  the  captain  or  termination  of  his  authority, 
although  he  is  often  appointed  by  him  and  acts  as  his 
deputy. 
1.  An  autho-         If  an  authority  has  been  executed,  or  if  the  agent  has 
cable^when  °"     entered  into  a  contract  legally  binding  with  third  parties, 
it  is  an  exe-       it  is  irrevocable  to  the  extent  it  has  been  acted  on,  for  then 
v;n'.  '  the  interests  of  third  parties  have  intervened  (g).     If  the 

authority  has  been  only  in  part  actually  executed,  then,  if 
the  authority  admits  of  severance,  it  can  be  revoked  as  to 
the  part  unexecuted.  But  if  the  authority  is  not  sever- 
able, or  damage  will  happen  to  the  agent  by  its  revoca- 
tion as    to   the    unexecuted   part,  the  principal  cannot 

(e)  Doward    v.    Williams    %    Co.  Guillemin,  28  C.  D.  634,  at  p.  640. 

(1889),    6   Times,    316  ;    Tasker  v.  |  f)  Story,  sect.  469. 

Shepherd  (1861),  6  H.  &  N.  575.  (</)  Bristow    v.    Taylor  (1817),    2 

(d)  See  p.  320.  Stark.  50. 

(c)  In  re  Oriental  Hank,  Ex  parte 
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revoke  it,  or  at  least  not  without  fully  indemnifying  the 
agent  (h). 

The  vendor  cannot  revoke  his  authority  after  an 
auctioneer  who  has  sold  on  his  instructions  has 
knocked  the  property  down,  without  indemnifying  the 
auctioneer  for  any  liability  he  may  have  incurred  (/). 
Whether  the  purchaser  who  has  bid,  but  before  signing 
the  contract  revokes  his  authority,  comes  within  this 
principle  is  not  clear  (A).  For,  in  the  first  case,  the 
auctioneer  has  made  himself  liable  to  the  third  party  as 
warranting  his  authority ;  in  the  second  case,  the  effect, 
if  the  authority  were  withdrawn  immediately,  would  be 
nil,  for  the  auctioneer  could  proceed  with  the  sale.  If 
the  auctioneer  signed  the  purchaser's  name  directly  after 
the  bid  the  authority  would  be  executed,  and  therefore 
irrevocable.  Only,  if  the  auctioneer  delayed  signing  for 
the  purchaser  until  after  the  auction,  could  any  damage 
result,  and  queiy  whether  this  damage  would  not  be  the 
result  of  his  own  delay. 

So  long,  however,  as  the  authority  has  not  been  legally  Authority  not 

-i    .,  ■,  i      i        rrn  i  i    executed  until 

exercised  it  may  be  revoked.     Thus,  where  a  principal  leo.al  contlart 

authorized  a  broker  to  sell  some  brimstone,  and  the  agent  made- 

in  consequence  arranged  to  sell  it  to  a  third  party,  but 

before  the  sale  note  had  been  made  out  the  principal 

countermanded  the  authority,  Lord  Ellenborongh  held 

that  no  action  lay  for  breach  of  contract  by  the  purchaser, 

for  the  authority  of  the  broker  could  be  countermanded 

at  any  time  before  the  memorandum  of  sale  had  been 

signed©.    In  Warwick  v.   Slade  (m),  the  same  learned 

Judge  held  that,  until  a  binding  contract  had  been  entered 

into,  the  authority  might  be  revoked  by  the  principal. 

(h)  Story,    sect.    466.      See    also  Camp.  338  (note). 
Warlow  v.  Harrison  (1858),  1  E.  &  (m)   (1811),  3  Camp.  127,  and  see 

E.  295.  the    same    question    arising     in     a 

(i)  Bay  v.  Wills  (1861),  30  Bear.  charter-party     in      The     Vindobola 

220.  (1889),   as  reported  in  6  Asp.  Mar. 

(k)  Sell  v.  Balls  (1897),  1  Cli.  663.  Cus.  376. 

{/)  Fanner  v.   Robinson  (1805),  2 

W.  X 
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2.  Authority 
irrevocable  if 
revocation 
would  expose 
agent  to  loss 
and  suffering. 


There' a  slip  had  been  made  out  by  underwriters  on  the 
instructions  of  the  agent,  but  the  principal  repudiated 
the  action  of  the  agent  before  the  stamped  policy  had 
been  made  out  or  signed.  The  agent  thought  himself 
bound  in  honour  to  go  on  with  the  insurance  under  the 
circumstance,  and  paid  the  premiums,  and  then  brought 
an  action  to  recover  the  money  so  paid,  but  was  non- 
suited on  the  ground  that  the  authority  had  been  revoked 
before  he  had  made  a  binding  contract.  Lord  Ellen- 
borough  laid  down  the  rule  broadly  thus :  When  the 
authority  is  not  coupled  with  any  interest  it  is  revocable, 
unless  the  agent  has  done  some  act  which  precludes  the 
revocation  of  the  authority  (a).  Prima  facie,  if  the 
principal  has  obtained  no  advantage  from  the  agent's 
services,  he  may  revoke  his  authority  at  any  time  (nn). 

An  agent's  authority  cannot  be  revoked  by  the  prin- 
cipal as  it  may  please  him,  if,  as  the  result  of  doing  so, 
the  agent  would  be  exposed  to  loss  or  suffering  (<>).  The 
case  in  which  this  principle  is  illustrated  is  no  longer 
good  law,  because  all  contracts  as  to  gambling  debts  are 
made  void  (p)  ;  but  the  principle  still  applies  to  non- 
gambling  contracts. 

Lord  Esher,  in  Bead  v.  Anderson,  thought  that  an 
authority  should  only  be  irrevocable  in  "those  cases  in 
which  the  agent  upon  revocation  would  suffer  what  the 
law  considers  an  injury,"  and  that  social  stigma  should 
not  entitle  the  agent  to  sue  for  an  indemnity ;  but  the 
majority  of  the  Court  held  otherwise,  and  that  case 
was  followed  in  Seymour  v.  Bridge  (q),  and  a  principal 
forced  to  indemnify  a  broker  against  the  consequences 
(viz.,  being  declared  a  defaulter)  of  not  carrying  out 
a  contract  which  was  void  because  it  did  not  conform 


{n)  Bristow  v.  Taylor  (1817),  2 
Stark.  50. 

{nn)  Noah  v.  Owen  (1885),  2 
Times,  3(>4. 

\p)  Read  v.  Anderson  (1884),    13 


Q.  B.  D.  7S1. 

(p)  Gaming  Act,  1892  (55  Vict, 
c.  9),  and  see  Tatam  v.  Reeve  (1893^, 
1  Q.  }>>.  44. 

(?)  (1S85),  14  Q.  B.  D.  460. 
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to  Leeman's  Act  (/•),  by  giving  the  numbers,  but  which, 
nevertheless,  the  Stock  Exchange  enforces.  In  Peny 
v.  Barnett,  the  Court  of  Appeal  held,  however,  that 
if  the  principal  did  not  know  of  the  custom  of  ignoring 
Leeman's  Act  on  the  Stock  Exchange,  since  such  a 
custom  was  unreasonable,  the  principal  was  not  bound 
to  indemnify  the  agent  against  the  consequences  of  such 
a  custom,  and  distinguished  Seymour  v.  Bridge  by  saying 
that  in  that  case  it  was  held  as  a  fact  that  he  knew  of 
the  custom,  and  had  authorized  his  agent  to  give  the 
go-by  to  the  statute  (s).  Unless,  therefore,  the  principal 
knows  of  the  unreasonable  custom,  and  authorizes  the 
agent  to  conform  to  it,  he  is  held  to  bargain  with  the 
agent  that  he  shall  make  a  contract  which  will  be  binding 
in  law,  and  if  the  agent  does  not  do  so,  the  principal 
can  revoke  his  authority  at  any  time  before  the  agent 
has  made  a  legal  contract.  For  any  loss  that  the  agent 
may  suffer  by  not  complying  with  an  unreasonable 
custom,  which  was  unknown  to  the  principal,  is  not  a 
loss  that  the  principal  contracted  to  indemnify  him 
against.  The  result  of  the  principles  laid  down  in  Read 
v.  Anderson  appears  to  be  that  the  principal's  authority 
is  irrevocable  where  revoking  it  would  put  the  agent  to 
serious  inconvenience,  or  expose  him  to  pain  and  suffer- 
ing, and  such  pain  and  suffering  ought  to  have  been 
foreseen  by  the  principal.  But  pain  and  suffering  or 
loss  arising  to  the  agent  from  a  custom  which  is  unreason- 
able is  not  sufficient  to  make  the  authority  irrevocable, 
unless  the  agent  can  show  that  the  principal  knew  of  the 
custom,  and  consented  when  he  employed  him  to  be 
bound  by  it  (t).  So  far  as  Read  v.  Anderson  applies  to 
gaming  contracts  it  is  no  longer  law,  for  the  Gaming  Act 
of  1892  enacts  that  no  action  shall  be  brought  in  respect 

(>•)  30  &  31  Vict.  c.  29.  (t)  Blackburn    v.    Mason    (1893), 

s)  (1885),     15    Q.    B.    D.    388.  9  Times,  2SC i;  Cooke  v.  Eshelbij,  12 

See   the   judgment    of  Lord  Justice  Ap.  Cus.  271. 
Bo  wen. 
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of  such  a  contract.  The  principle,  however,  laid  down 
in  that  case  is  still  good  law,  and  an  agent  is  entitled, 
except  in  the  case  of  gaming  contracts,  to  be  indemnified 
against  any  injury  naturally  resulting  from  the  principal 
revoking  his  authority,  though  such  injury  was  not  the 
legal  consequence  of  the  revocation. 

Where  an  agent  has  been  directed  by  his  principal 

to  pay  money  over  to  a  third  party  and  he  has  promised 

to  do  so  to  the  third  party,  the  authority  to  pay  over  is 

not  revocable,  because  the  agent,  having  attorned  to  the 

third  party,  is  legally  liable  to  him  (u). 

3.  The  autho-        The  rule  was  laid  down  as  follows  by  Williams,  J.,  in 

cable^iHt'lias     Clerk  v.  Laurie  (x),  when  explaining  what  was  meant  by 

been  given  for  the  rule  that  an  authority  coupled  with  an  interest  was 

sideration.        irrevocable.    He  says:  "  Where  an  agreement  is  entered 

into  on  a  sufficient  consideration  whereby  an  authority  is 

given  for  the  purpose  of  securing  some  benefit  to  the 

donee  of  the  authority,  such  an  authority  is  irrevocable." 

In  that  case  a  wife  had  pledged  the  dividends  of  some 

stock  to  some  bankers  to  secure  advances  to  her  husband, 

and  the  authority  was  therefore  held  irrevocable.     This 

case  was    followed   in    ///    re   Hannan's   Empress   Gold 

Mining  Co.,  Carmichael's  Case,  where  the  authority  given 

by  Carmichael  to  the  promoter  of  a  company  to  apply  for 

certain  shares  was  held  irrevocable,  since  it  was  given  in 

consideration  for  commission  (;/). 

Authority  part       g0  where  a  power  of  attorney  is  part  of  a  security 

debtirre-  for  money,  as  where  a  man  transfers  a  debt  and  gives 

vocable.  a  p0wer  0f  attorney  to  collect  it  in  his  (the  creditor's) 

name,  there  it  is  not  revocable.    So,  also,  where  a  power  of 

attorney  was  given  to  levy  a  fine  as  part  of  a  security,  it 

was  held  not  revocable.     This  principle  is  applicable  to 

every  case  where  a  power  of  attorney  is  necessary  to 

(tc)  Hodgson  v.  Anderson  (1825),  also  Consort  Deep  Level  Gold  Mines, 

3  B.  &  Cres.  842.  In    re,    Ex    p.     Stark     (1896),    66 

(.•■)  (1857),  2  H.  &.  X.  199.  L.  J.  Ch.  122. 
\y)  (1896),    2   Ch.    643 ;   and  see 
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effectuate  any  security  (z).  Again,  where  a  power  of 
attorney  to  sell  lands  is  given  to  a  creditor  to  pay  his 
debt  out  of  the  proceeds  of  the  sale,  the  power  is  irre- 
vocable (a)  ;  for  the  power  of  attorney  or  authority  is 
given  for  valuable  consideration  (b). 

In  Smart  v.  Saiulars  (c),  it  was  contended  that  a  factor  Interest  in 
who  had  advanced  money  on  goods  had  an  irrevocable  sufficient  to 
authority  to  sell.     Chief  Justice  Wilde,  in  holding  such  make  authority 

•  i      i    irrevocable 

an  authority  was  not  irrevocable,  although  the  agent  had  must  have 
an  interest  in  the  subject-matter,  explained  the  rule  as  JjJJJIJJSm' 
follows :  "It  is  said  a  factor  for  sale  has  an  authority  as 
such  (in  the  absence  of  special  orders)  to  sell,  and  when  he 
afterwards  comes  under  advances,  he  thereby  acquires  an 
interest ;  and  having  thus  authority  and  an  interest,  the 
authority  becomes  thereby  irrevocable.  The  doctrine  here 
implied,  that  whenever  there  was  in  the  same  person  an 
authority  and  an  interest  the  authority  is  irrevocable,  is 
not  to  be  admitted  without  qualification.  In  the  case  of 
Raleigh  v.  Atkinson  (d) ,  goods  had  been  consigned  to  a 
factor  for  sale  with  a  limit  as  to  price.  The  factor  had  a 
lien  on  goods  for  advances,  and  the  principal,  in  considera- 
tion of  those  advances,  agreed  with  the  factor  that  he 
should  sell  the  goods  at  the  best  market  prices,  and  realize 
thereon  against  advances  ;  the  Court  held  that  this 
authority  was  revocable  on  the  ground  that  there  was 
no  consideration  for  the  agreement.  Now,  in  that  case 
there  was  an  authority  given,  and  one  which  the  principal 
was  at  full  liberty  to  give  ;  the  party  to  whom  it  was 
given  had  an  interest  in  it,  yet  the  authority  was  held  to 
be  revocable.  The  effect  of  the  decision  was  attempted 
in  argument  to  be  eluded  by  referring  to  the  circumstance 
that  the  factor  received  the  goods  originally  with  a  limit 

(z)   Walsh    v.    Whitcomb   (1797),  7  Ves.  3,  atp.  28  ;  andsee Metcalfey. 

2  Esp.  564.  Glough  (1828),  2  M.  &  Ry.  178. 

(«)  Gaussen  v.  Morion  (1830),  10  (<•)   (1848),  5  C.  B.  895. 

B.  &  C.  731.  (d)  (1840),  6  M.    &  W.   070,  at 

(b)  Bromley    v.    Holland    (1862),  p.  (376. 
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as  to  price  of  sale.  But  we  do  not  think  that  circumstance 
material,  since  the  limitation  originally  imposed  was 
done  away  with  by  the  authority  afterwards  given  to  sell 
at  the  best  price.  Such  an  authority  requires  no  con- 
sideration to  support  it.  An  authority  is,  in  its  nature, 
revocable  by  the  donor  of  it  (Vynior's  Case  (e)) ;  it  is 
only  when  it  is  sought  to  make  it  irrevocable  that  a  con- 
sideration is  required  to  give  that  effect."  The  Chief 
Justice  then  quotes  Lord  Kenyon's  judgment  in  Walsh  v. 
Whitcomb  (/),  and,  after  referring  to  some  other  cases, 
says:  "  The  result  appears  to  be  that  where  an  agree- 
ment is  entered  into  on  a  sufficient  consideration,  whereby 
an  authority  is  given  for  the  purpose  of  securing  some 
benefit  to  the  donee  of  the  authority,  such  an  authority 
is  irrevocable.  That  is  what  is  meant  by  an  authority 
coupled  with  an  interest,  and  which  is  commonly  said  to 
be  irrevocable.  We  think  this  doctrine  applies  only  to 
cases  where  the  authority  is  given  for  the  purpose  of 
being  a  security,  or,  as  Lord  Ivenyon  expresses  it,  as  a 
part  of  the  securit}7,  not  to  cases  where  the  authority  is 
given  independently,  and  the  interest  of  the  donee  of  the 

authority  arises  afterwards  and  incidentally  only 

The  making  of  such  an  advance  (by  the  factor)  may  be  a 
good  consideration  for  an  agreement  that  the  authority 
shall  be  no  longer  revocable,  but  such  an  effect  will  not, 
we  think,  arise  independently  of  agreement." 
4.  When  by  By  sect.  8  of  the  Conveyancing  Act  of  1882,  which 

Muulorityis       came  into  effect  on  the  1st  January,  1883,  it  is  enacted — 
irrevocable.  "  (1.)  if  a  power  of  attorney,  given  for  valuable  con- 

sideration, is  in  the  instrument  creating  the  power 
expressed  to  be  irrevocable,  then  in  favour  of  a 
purchaser  : — 

"  (i.)  The  power  shall  not   be  revoked  at  any  time, 
either    by  anything   done   by   the   donor   of   the 

{,)  S  Co.  llv\).  82  a.  (/)   (1797),  2  Esp.  565. 
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power  without  the  concurrence  of  the  donee  of  the 
power,  or  by  the  death,  marriage,  lunacy,  unsound- 
ness of  mind,  or  bankruptcy  of  the  donor  of  the 
power ;  and 
"  (ii.)  Any  act  done  at  any  time  by  the  donee  of  the 
power  in  pursuance  of  the  power,  shall  be  as 
valid  as  if  anything  done  by  the  donor  of  the 
power,  without  the  concurrence  of  the  donee  of 
the  power,  or  the  death,  marriage,  lunacy, 
unsoundness  of  mind,  or  bankruptcy  of  the  donor 
of  the  power  had  not  been  done  or  happened  ;  and 
"  (iii.)  Neither  the  donee  of  the  power  nor  the  purchaser 
shall  at  any  time  be  prejudicially  affected  by 
notice  of  anything  done  by  the  donor  of  the  power 
without  the  concurrence  of  the  donee  of  the 
power,  or  of  the  death,  marriage,  lunacy,  unsound- 
ness of  mind,  or  bankruptcy  of  the  donor  of  the 
power. 
"  (2.)  This  section  applies  only  to  powers  executed 
after  the  commencement  of  this  Act." 

Sect.  9  of  the  same  Act  enacts  as  follows : — 
"  9. —  (1.)  If  a  power  of  attorney,  whether  given  for 
valuable   consideration    or   not,    is    in    the   instrument 
creating  the  power  expressed  to  be  irrevocable  for  a  fixed 
time  therein  specified  not  exceeding  one  year  from  the 
date  of  the  instrument,  then  in  favour  of  a  purchaser — 
"  (i.)  The  power  shall  not  be  revoked  for  and  during 
that  fixed  time  either  by  anything  done  by  the 
donor  of  the  power  without  the  concurrence  of  the 
donee  of  the  power,  or  by  the  death,  marriage, 
lunacy,  unsoundness  of  mind,  or  bankruptcy  of 
the  donor  of  the  power  ;  and 
"  (ii.)  Any  act  done  within  that    fixed  time  by  the 
donee  of  the  power  in  pursuance  of  the  power, 
shall  be  as  valid  as  if  anything  done  by  the  donor 
of  the  power  without  the  concurrence  of  the  donee 
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of  the  power,   or   the   death,    marriage,  lunacy, 

unsoundness  of  mind,  or  bankruptcy  of  the  donor 

of  the  power,  had  not  been  done  or  happened  ;  and 

"  (iii.)  Neither  the  donee  of  the  power  nor  the  purchaser 

shall  at  any  time  be  prejudicially  affected  by  notice 

either  during  or  after  that  fixed  time  of  anything 

done  by  the  donor  of  the  power  during  that  fixed 

time. 

"  (2.)  This  section  applies  only  to  powers  of  attorney 

created  by  instruments  executed  after  the  commencement 

of  this  Act." 

By  sub-sect.  8  of  sect.  1,  "purchaser"  is  defined  to 
include  a  lessee  or  mortgagee  and  an  intending  pur- 
chaser, lessee  or  mortgagee  or  other  person,  who,  for 
valuable  consideration,  takes  or  deals  for  property ;  and 
"purchase"  has  a  meaning  corresponding  with  that 
of  purchaser. 

It  is  not  clear  how  sect.  8  alters  the  law.  It  appears 
only  to  be  declaratory  of  it.  Sect.  9  is  a  new  statutory 
provision,  allowing  an  authority  to  be  made  irrevocable 
for  any  period  not  exceeding  a  year  though  not  given  for 
value. 
Agent's  autho-  The  intervention  of  the  principal  between  the  agent 
rity  revoked      an(j  tiie  fair&  party,  claiming  the  amount  due  on  the 

I) v intervention  ,  •  <_•  p     i  • 

of  principal.      contract   made   by   the   agent,    is   a   revocation   ot    nis 
authority  to  receive  it  (g). 

Although  the  principal  can,  if  he  has  not  given  a 
power  which  is  irrevocable  for  any  one  or  more  of  the 
reasons  just  mentioned,  revoke  his  authority  at  any 
time,  yet  if  he  does  so  after  having  contracted  to  create 
the  agency  for  a  certain  time,  he  is  liable  to  an  action 
for  damages  (h),  unless  he  can  show  a  good  ground  for 
dismissal. 

(</}  Atkinson  v.  Cotesworth  (1825),  (It)   Turner  v.    Goldsmith   (1891), 

3    b.    &    C.    647  ;    Sadler  v.  Leigh       1  (J.  1!.  544. 
1815),  4  Camp.  195. 
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Taking  a  secret   profit   has  been  held  to  be  a  good  Termination 

.  ,    ,.s        T,    .  ft   of  aarencv  by 

ground  for  dismissing  an  agent  (i).  It  is  a  question  01  dismissal", 
fact  for  a  jury  in  such  case  whether  the  agent's  becoming 
bankrupt  is  a  sufficient  cause  for  dismissal.  It  is  not 
per  se  a  sufficient  defence  to  an  action  for  wrongful 
dismissal  (k).  There  is  a  class  of  cases  as  to  which  it  is 
doubtful  whether  the  agency  has  terminated  by  act  of 
law  as  the  subject-matter  of  the  agency  has  ceased 
to  exist ;  or  whether  the  principal  has  terminated  the 
employment  by  dismissal,  and  is  liable  for  an  action  for 
breach  of  contract.  The  rule  appears  to  be  that  unless 
there  is  some  distinct  contract  to  employ,  the  agency 
terminates  when  the  principal  ceases  to  be  owner  of  the 
subject-matter  of  the  agency.  Where,  however,  there  is  a 
distinct  undertaking  to  employ,  there  the  principal  is  liable 
to  the  agent  if  he  voluntarily  or  by  his  own  default  ceases 
to  be  the  owner  of  the  subject-matter  of  the  agency. 

In  Rhodes  v.  Forwood,  a  colliery  owner  agreed  with  Termination 
some  merchants  in  Liverpool,  to  make  them  for  seven  J^f^S  y 
Years  the  sole  agents  for  his  coal  in  Liverpool,  which  snbject- 

J,  „  .    .  ,  ■      •  matter. 

they  were  to  sell  upon  certain  terms  of  commission. 
Before  the  seven  years  were  over  the  colliery  owner  sold 
the  colliery,  and  the  agents  then  brought  the  action  for 
damages  for  breach  of  contract.  It  was  admitted  by  the 
plaintiffs  that  there  was  no  clause  in  the  agreement 
obliging  the  defendant  to  do  business  at  Liverpool  at 
all,  and  that  he  had  a  right  to  close  the  colliery  for 
strikes,  if  he  wished,  or  other  causes.  On  these  facts 
the  House  of  Lords  held  that  the  defendant  was  not 
liable.  Lord  Penzance  said:  "A  principal  who  wants 
a  portion  of  his  business  transacted  in  any  town,  in 
which  he  himself  does  not  manage  it,  engages  an  agent, 
and  they  enter  in  a  mutual  bargain,  the  one  that  he  will 


(i)  Boston  Beep  Sea  Fishing 
Co.  v.  Ansell  (1SS8),  39  C.  D.  339  ; 
Bulfeld     v.    Mournxer     (189.3),     15 


Eep.  176. 

[k)  McCall    v.    Australian    Meat 
Co.  (1870),  19  W.  K.  188. 
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employ  no  other  agent,  the  other  that  he  will  act  for  no 
other  principal.  They  enter  into  other  stipulations  as 
to  prices,  commission,  and  so  forth,  hut  that  is  the 
suhstance  of  the  agreement.  Upon  such  an  agreement, 
unless  there  is  some  special  term  in  the  contract  that 
the  principal  shall  continue  the  business,  it  cannot  for 
a  moment  be  implied  as  a  matter  of  obligation  on  his 
part  that,  whether  the  business  is  a  profitable  one  or  not, 
and  whether  for  his  own  sake  he  wishes  to  carry  it  on 
or  not,  he  shall  be  bound  to  carry  it  on  for  the  benefit 
of  the  agent  and  the  commission  that  he  may  receive. 
In  a  contract  of  that  kind  there  ought  to  be  some  special 
obligation,  otherwise  the  natural  reading  of  such  a  con- 
tract would  be  that,  as  long  as  the  principal  chooses  to 
carry  on  his  business,  and  as  long  as  he  chooses  to  carry 
on  that  particular  portion  of  the  business  in  the  town  of 
which  he  has  appointed  the  agent  sole  agent,  he  shall 
be  bound  to  employ  the  person  with  whom  he  agreed  as 
agent  for  such  sales,  but  that  he  shall  be  at  liberty,  when 
he  likes  to  put  an  end  to  the  business,  to  do  so  "  (/). 

It  would  seem  that,  unless  it  is  necessary  to  carry  oat 
the  intention  of  the  parties,  the  Court  will  not  imply  an 
obligation  to  emplo}T,  even  though  the  agreement  between 
the  parties  provides  what  the  salary  should  be  if  the 
agent  is  enrploj'ed.  The  Court  will  only  imply  a  stipu- 
lation to  employ  if,  on  considering  the  terms  of  the 
contract  in  a  reasonable  and  business  manner,  an  implica- 
tion necessarily  arises  that  the  parties  must  have  intended 
such  a  stipulation  (m). 

If  there  is  a  distinct  contract  to  employ  the  agent,  the 
principal  is  liable  for  breach  of  contract  in  not  employ- 
ing him,  even  if  he  ceases  to  carry  on  the  business  for 


(l)  Sec  Lord  Penzance's  judg- 
ment in  Rhodes  v.  Fonvood  (1876  , 
I  A]i.  Cas.  256,  and  see  Tnskbr  v. 
Shepherd  (1861),  6  II.  &  X.  'u'>. 

m)  Kamlyn  v.  Wood  i  1891),  2 
(J.  B.  188  :  and  see  also  Elderton  \. 


Emmens  (1852),  4  II.  of  I,.  Cases, 
624  ;  Aspdin  v.  Austen  (1S44),  •"> 
().  B.  671;  Dunn  v.  Sayles  1844), 
5  n.  B.  685;  Burton  v.  a.X.K. 
1854),  9  Ex.  .307. 
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the  purpose  of  which  he  engaged  him.  Thus,  where  a 
person  was  appointed  traveller  for  five  years  to  sell  goods 
manufactured  or  sold  by  the  defendant,  it  was  held  that 
it  was  no  defence  to  say  that  the  manufactory  was  burnt 
down  and  that  the  business  was  not  going  to  be  con- 
tinued (n).  Lord  Justice  Lindley  pointed  out  that  in 
Rhodes  v.  Forwood  there  was  no  express  contract  to 
employ  the  agent,  and  that  such  a  contract  could  not 
be  implied.  But  a  distinction  must  be  drawn  between 
merely  giving  authority  for  a  certain  time,  as  for  example 
an  authority  to  collect  debts  for  live  years,  which  may 
be  revoked  at  any  time  unless  given  for  valuable  con- 
sideration, and  a  contract  to  employ  during  that  time  (o). 

In  Nieldns  v.  Cathbertson  (p),  the  Court  held  there  was 
a  definite  agreement  to  employ  for  two  years,  and 
gave  the  agent  the  balance  of  two  years'  salary.  The 
principals  were  tweed  manufacturers  in  Scotland,  and 
wished  plaintiff  to  act  as  their  agent  in  London.  The 
agreement  was  as  follows  :  We  agree  to  you  conjoining 
with  our  agency  that  of  Messrs.  Cliffe  &  Co.,  of  Hudders- 
field,  in  the  fancy  worsted  trade,  until  such  period  within 
two  years,  from  the  1st  May,  1887,  as  you  may  meet 
with  and  accept,  subject  to  our  approval,  another  agency 
to  combine  with  theirs  and  our  own.  We  to  pay  you 
till  then  a  salary  at  the  rate  of  400/.  per  annum,  by 
monthly  instalments,  and  also  at  the  rate  of  50/.  per 
annum  in  the  same  manner.  The  principals  dismissed 
the  agent  after  a  year  because  they  found  the  business 
not  paying. 

Each  contract  must  be  construed  b}T  itself.  In  Hamlyn 
v.  Wood,  brewers  contracted  to  sell  all  grain  made  by 
them  for  a  certain  number  of  years  to  the  plaintiffs,  and 
before  these  years  had  elapsed  sold  the  business.     The 

(«     Turner  v.  Goldsmith  (1891),  1       (1889),  6  Times,  316. 
Q,  B.  544.  [p)  (1891),  7  Times,  516. 

<i    Doward    v.    Williams    &    Co. 
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plaintiffs  brought  an  action  for  damages  for  not  continu- 
ing supplying  them  with  the  grain,  but  the  Court  refused 
to  imply  a  stipulation  that  the  brewers  were  bound  to 
carry  on  the  business,  and  not  sell  it,  as  long  as  they  had 
contracted  to  give  the  grain.  It  would  only  be  necessary 
to  imply  such  a  stipulation  if  the  grain  had  been  paid  for 
in  one  sum  in  advance ;  in  which  case  the  plaintiffs 
would  get  nothing  for  their  money  unless  it  were  im- 
plied {q). 
Voluntary  At  the  same  time,  where  employers  have  contracted  to 

amoxmts" to        employ  a  person  for  a  definite  number  of  years,  the  Courts 
wrongful  have  been  unwilling  to  allow  them  to  get  rid  of  their  con- 

dismissal.  .       .  . 

tract  by  a  voluntary  winding-up  of  a  company  or  by  a  dis- 
solution of  a  partnership  (where  it  was  a  private  business). 
For  it  was  considered  that  if  a  party  enters  into  an 
arrangement  that  can  only  take  effect  by  the  continuance 
of  a  certain  existing  state  of  circumstances,  there  is  an 
implied  engagement  on  his  part  that  he  shall  do  nothing 
of  his  own  motion  to  put  an  end  to  that  state  of  circum- 
stances under  which  the  law  alone  can  be  operative. 
On  this  principle,  Chief  Justice  Cockburn,  in  Stirling 
v.  Maitland,  held  that  an  insurance  company,  which  had 
induced  the  plaintiff  to  pay  it  the  debt  of  a  Mr.  Seton, 
on  condition  that  Seton  should  remain  their  agent  at 
Glasgow  at  a  salary  (out  of  which  the  plaintiff  was  to 
recoup  his  loan),  broke  their  contract  by  selling  their 
business,  for  they  thereby  terminated  Seton's  agency,  and 
the  Chief  Justice  therefore  held  the  plaintiff  entitled  to 
have  a  return  of  his  money  (/•). 

So  a  company  which  wound  itself  up  and  prevented 
the  defendant  earning  his  commission  was  held  liable 
tor  breach  of  contract.  It  had  employed  a  broker  to 
dispose  of  its  shares,  and  agreed  to  pay  him  100/.  down, 
and  a  further  -100/.  on  allotment  of  all  the  shares.     The 

(q)  (1891),  2  (l  B.  488.  (»')  Per  Cockburn,  C.J.  (1864),  5 

B.  &  S.  840. 
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company  went  into  a  voluntary  winding-up  before  all 
the  shares  were  allotted  owing  to  the  difficulty  as  to  the 
title  of  the  property  which  the  company  was  formed  to 
work  (s). 

In  another  case  an  agent  agreed  with  an  insurance 
company  to  act  as  their  sole  agent  for  five  years  at  a 
salary  and  a  commission.  The  company  voluntarily 
wound  itself  up.  The  agent  claimed  for  the  salary  for 
the  unexpired  part  of  the  five  years  and  for  commission. 
The  Court  held  he  was  entitled  to  the  salary,  but  not  to 
the  commission,  on  the  ground  that  if  they  allowed  such 
a  claim  it  would  indirectly  give  the  servant  the  right  to 
determine  what  policies  the  company  should  accept  and 
what  the  amount  of  their  business  should  be  (t). 

In  a  subsequent  case  (u)  the  question  arose  whether  an  Commercial 
agent  could  claim  for  unearned  commission  in  a  winding-   T^^tion 
up.     He   had   been  engaged  for  three  years,   and  the  of  employ- 
company  was  wound  up  before  the  termination  of  his  5Sding-up. 
employment.     The  agent  was  a  commercial  traveller,  and 
had,  under  the  agreement,  no  salary  but  only  commission. 
Vice-Chancellor  Bacon  distinguished  the  last-mentioned 
case  on  the  ground  that  there  was  no  salary  payable  in 
the  case  before  him,  and  said  that  if  such  agents  could 
not  claim  for  prospective  commission  all  their  labours  in 
building  up  a  business  would  be  thrown  away,  and  the 
company   might  get  the  whole  benefit  of  their  services 
for  nothing.     He,  therefore,  allowed  the  claim. 

The  same  principle  was  applied  by  the  Court  of  Appeal   Dissolution  of 
to  the  dissolution  of  a  private  partnership  in  Brace  v.   pa 
Calder  (x).     Lord   Esher    dissented,   and   thought    that 
ceasing  the  business  should  not  be  treated  as  dismissal,  and 


(s)  Inchbald  v.  Western  Neil- 
gherry  Coffee  Co.  (1864),  17  C.  B. 
N.  S.  733 

{t)  English  and  Scottish  Marine 
Ins.  Co.,  Ex  p.  Madnre  (1870),  5 
Ch.  Ap.  737. 


{/()  Patent  Floor-Cloth  Co.,  In    re, 
Dean  and  Gilbert'.-  <  L872),  41 

L.  J   Ch.  47 G. 

(.>•)  Brace  v.  Calder  (1895),  2   Q. 
B.  253. 
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thought  the  contract  to  employ  was  subject  to  the  condition 
that  the  business  was  carried  on.  Lord  Justice  Rigby, 
however,  with  the  majority  of  the  Court,  held  that  if 
this  principle  were  upheld,  employers  might  get  rid  of 
their  contracts  by  the  simple  expedient  of  dissolving- 
partnership,  and  then  carry  on  business  again  under  a 
new  partnership.  Where  the  agent  knows  of  the  dissolu- 
tion of  the  partnership  and  continues  his  service,  it  has 
been  held  that  the  old  contract  of  service  continued  in 
existence  (y). 

The  fact  of  a  mortgagee  taking  possession  of  the 
business  of  the  mortgagor  was  held  by  Lord  Esher  to 
be  equivalent  to  a  dismissal  of  the  servants  ;  and  as 
this  would  occur  by  the  default  of  the  mortgagor,  it 
would  be  equivalent  to  a  wrongful  dismissal  and  give 
a  right  of  action.  Similarly,  the  result  of  the  appoint- 
ment of  a  receiver  by  the  Court  is  to  discharge  the 
servants  from  their  service  to  their  original  employer, 
and  an  action  for  wrongful  dismissal  lies  (2). 
Agent  may  The  agency  may  also  determine  by  the  agent  refusing 

to  act  or  by  resigning.  If  the  agency  is  founded  upon 
valuable  consideration,  the  agent  will  be  liable  to  the 
principal  for  any  damages  that  may  result  from  such 
refusal.  In  all  cases  he  ought  to  give  notice  to  the  prin- 
cipal of  his  intention  to  cease  acting,  if  he  has  accepted 
the  appointment  as  agent  (a).  If  before  the  time 
appointed  for  performing  the  contract  one  party  gives 
notice  to  the  other  of  his  intention  not  to  perform  it,  he 
may  be  charged  in  an  immediate  action  as  for  a  breach, 
and  in  that  action  damages  may  be  claimed  prospectively, 
subject  to  any  circumstances  which  may  operate  to 
mitigate  them  (b). 


(>/)  Dobbin  v.  Foster  (1844),  1  Car.  («)  Story,  sect.  476. 

&  Kir.  323.  (b)  Eochster  v.  Be  la  Tour  (1S53), 

,   Rcid  v.  Explosives  Co.  (1887),  2  E.  &  li.  678. 
1!)  Q.  B.  D.  264. 


determine 
agency 
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Where  an  authority  is  given  by  two  persons  jointly, 
either  can  revoke  the  authority  without  the  consent  of 
the  other  (<•) . 

The    revocation    of    the    authority   of    the    agent    by  Time  from 
dismissal  takes  place  from   the  time  the   agent   knows  Jio^operate*. 
of    it    as   between    himself   and    his    employer ;    except  as  between 
in  the  case  of   his  having  an   interest   (of  which  pre-  J"g[1ctipal  :'"'L 
sentlv).       Mr.    Justice     Buller,     in   Salte   v.    Field  (<1), 
referring  to  a  question  put  in  argument  as  to  whether 
those    acts   done  by  an  agent  before  he  knows  of  the 
revocation  of  his  authority  are  good,  says,  "  I  think  that 
the  principal  in  such  a  case  could  not  avoid  the  acts  of 
his  agent  done  bond  fide  if  they  were  to  his  disadvantage  ; 
but  he  might  consent  to  avoid  those  for  his  benefit." 

When  the  authority  is  revoked  by  act  of  party,  such  As  between 
revocation  only  affects  third  parties  from  the  time  the  JSrTparty1! 
revocation  is  known  to  them,  and  not  before.  Chief 
•Justice  Holt,  in  deciding  a  case  where  an  agent  who 
had  authority  to  draw  bills  drew  several  after  he  was 
dismissed,  said,  "  If  he  drew  bills  in  so  little  time  after 
that  the  world  cannot  take  notice  of  his  being  out  of 
service,  or  if  he  were  a  long  time  out  of  his  service,  but 
that  was  kept  so  secret  that  the  world  cannot  take  notice 
of  it,  the  bill  in  those  cases  would  bind  the  master  "  (dd). 
For  the  principal  is  estopped  from  denying  the  autho- 
rity where  he  has  led  third  parties  to  believe  the  agent 
had  authority,  and  has  not  informed  them  of  the 
revocation  (e). 

The  authority  may  be  revoked  by  the  principal  either  How  antbo- 
expressly  or  impliedly,  as,  for   instance,  where  he  ap-  nt}ievcKet- 
points  another  person  to  do  the  same  thing  instead  of 
the   agent.      This   presumption,  of  course,   only  arises 

(e)  Bristow    v.    Taylor    (1817),    2  p.  640. 
Starkie,  50.  {dd)  Anonymous     v.      Harrison, 

(1793),  6  T.  11.  211,  at  215;  (1698),  12  Mod.  346. 
Li  re  Oriental  Bank,   Exp.  Guille-  (c)  Hazard   v.    Treadwell   (1721), 

(1884),    28     C.     D.     634,     at  1  Strange,  506. 


320 


PRINCIPAL    AND    AGENT. 


where    there   is   a   necessary    incompatibility    in    both 
persons  acting  as  agents. 


Termination 

of  agency  by 
performance. 


An  authority 
may  terminate 
by  effluxion  of 
time. 


Determination  of  Agency  by  Operation  of  Law. 

We  next  come  to  the  termination  of  an  agency  by  law. 
An  agency  terminates  at  law  by  performance,  effluxion  of 
the  time  for  which  the  agency  existed,  death  of  principal  or 
agent,  bankruptcy,  insanity  of  either  principal  or  agent. 

The  agency  is  terminated  by  performance  when  the 
agent  has  done  what  he  was  employed  to  do,  after  which 
he  is  functus  officio.  Thus,  a  broker  who  has  been  employed 
to  sell,  after  the  sale  has  no  power  to  alter  the  terms  of  the 
sale,  for  he  ceases  to  be  agent,  or  rescind  it  (/).  In  GiUow 
v.  Aberdare,  the  agent  was  authorized  to  do  any  one  of  the 
following  things,  (1)  to  let  the  house  furnished,  (2)  to  let  it 
unfurnished  for  five  years,  (3)  to  sell  the  ground  lease.  He 
did  the  first ;  after  that  he  had  no  authority  to  do  either  of 
the  remaining  two  ;  he  had  terminated  the  agency  by  per- 
formance, and  could  not  negotiate  or  deal  as  to  them, 
or  earn  any  commission  in  respect  to  them  (g).  So  a 
solicitor's  authority,  who  has  been  employed  to  bring  an 
action,  ceases  on  obtaining  judgment ;  though  directions 
given  to  him  as  to  the  manner  of  enforcing  it  have  the 
effect  of  continuing  the  authority  (It).  An  auctioneer 
is  the  agent  of  the  man  instructing  him  to  sell,  and  when 
he  has  once  sold  the  agency  has  terminated,  and  he 
cannot  negotiate  terms  (i). 

Thus,  an  authority  given  for  a  day  terminates  at  the 
end  thereof  without  any  special  notice  (/.)•  The  authority 
of  a  stockbroker  ends  with  the  account  day,  unless 
continued  (/).      During   the    auction    an    auctioneer    is 


(/)    Blackburn  v.  Scholes  (1810),  (i)  Seton  v.  Slade  (1S02),  7  Ves. 

2  Camp.  341.  264. 

\g)   (1892),  8  Times,  C9G  ;  (1893),  (/•)  Bichenson  v.  Lilwall  (1815), 

9  Times,  L2.  1  Camp.  279. 

(h)  Butler  v.  Knight  (1867),L.  R.  (/)  Lawford  v.  Harris  (1896),  12 

2  Ex.  109.  Times,  275. 
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agent  for  the  purchaser,  to  put  down  his  name  as  buyer, 
and  sign  a  memorandum  which  will  bind  him,  but  as 
soon  as  the  auction  is  over  his  authority  ceases  (m). 
Therefore,  a  memorandum  signed  by  the  auctioneer  a 
week  afterwards  was  held  not  binding  on  the  purchaser, 
and  the  Court  held  that  to  be  binding  on  him  the 
memorandum  must  have  been  signed  either  actually  at 
the  sale  or  immediately  after  (n). 

The  power  of  constituting  an  agent  is  founded  upon  The  agency 
the  right  of  the  principal  to  do  the  business  himself,  and  through  the 
when  that  right  ceases,  the  right  of  appointing  or  of  con-  authority  of 

.  .  iiT  the  principal 

turning  the  appointment  of  an  agent  already  made  must  terminating, 
cease  also.  Thus,  by  marriage,  a  woman,  under  the  old 
common  law,  lost  all  her  power  of  contracting,  and  there- 
fore her  power  of  appointing  an  agent,  though  she  does 
not  now  do  so  (o) .  But  if  a  woman  has  separate  property, 
and  so  long  as  she  has,  such  marriage  no  more  acts  as  a 
revocation  of  her  authority  than  in  the  case  of  a  man  (j>). 

If  a  person  loses  the  right  of  being  principal  by  his 
own  act,  and  so  terminates  the  agency,  he  thereby 
dismisses  his  agents,  and  if  he  cannot  do  so  without 
breach  of  contract  with  them,  the  loss  of  the  position 
which  justified  his  acting  as  principal  operates  as  a 
wrongful  dismissal.  So  it  was  held  in  Ileid  v.  Explosives 
('<>.,  that  committing  an  act  which  allowed  the  mortgagees 
to  take  possession  was  a  wrongful  dismissal  (q). 

The  death  of  the  principal  revokes  the  authority  of  Death  of 
the  agent,  and  after  his  death  the  agent  can  no  longer  pn 
act  in  his  name  (;■)• 

Contracts  of  agency  are  generally  contracts  for  general 
services,  and  it  is  an  implied  condition  in  such  contracts 

[hi)  BuchmasterY.Marrop  (1807),  3rd  ed.  p.  30. 
13  Yes.  456.                                    .  (y)  Seid  v.  Explosives  Co.  (18S7), 

(«)  Brett  v.    Cloivser    (1880),     5  19  Q.  B.  D.  264. 
C  P.  D.  376.  {)■)    Wallace    v.     Cool;    (1804),    5 

(o)   Gharnhy  v.  Winstanley  (1804),  Esn.  116:    JJ~t/tsu/i  v.   King   (1815)> 

5  East,  266.  '  4  Camp.  272. 

(p)  McQueen's  Husband  and  Wife, 

W.  Y 
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that  the  death  of  either  party  dissolves  the  contract  (s). 
Thus,  an  agreement  to  act  as  agent  for  a  partnership  is 
dissolved  by  the  death  of  one  of  the  partners  (t).  So 
where  a  person  was  employed  to  sell  a  picture  and  was 
to  receive  100/.  if  he  did  so,  the  owner  having  died 
before  the  agreement  for  sale,  the  Court  held  that  the 
agency  ceased  by  death,  and  that  the  executrix  by 
ratifying  the  sale  did  not  thereby  accept  the  contract  of 
her  testator  as  to  the  remuneration  of  the  agent,  unless 
she  knew  its  terms  and  chose  to  agree  to  them  (u).  So 
a  stockbroker's  authority  terminates  on  the  death  of  his 
client,  and  he  must  close  the  account  on  the  next  settling 
day  after  the  death,  and  he  has  no  authority  to  carry 
over  on  that  day  (x). 
Time  from  The  general  rule  is  that  an  authority  revoked  by  death 

cation b/deatfa  *s  revoked  from  the  moment  of  the  death,  whether  the 
operates.  agent  or  the  third  party  knows  of  the  death   or  not. 

Thus,  solicitors  were  disallowed  costs  incurred  on  behalf 
of  their  client  after  his  death,  but  before  they  knew 
of  it,  on  the  ground  that  their  retainer  ceased  on  his 
death  (//).  The  general  rule  is  that  a  solicitor  who  has 
undertaken  to  conduct  a  suit  cannot  sue  for  his  bill 
until  it  has  been  brought  to  a  termination  (z),  but  if  his 
client  dies  he  can  then  sue  for  what  costs  he  has  incurred, 
for  that  terminates  his  retainer  (a). 

This  is  unlike  a  revocation  of  the  authority  by  act  of 
party ;  in  which  case  the  estate  of  the  principal  is  bound 
until  the  third  party  and  the  agent  know  of  the  revo- 
cation. Thus,  where  a  man  gave  authority  to  a  woman, 
who  passed  as  his  wife,  to  get  what  was  necessary  for  the 

(s)  Farrow    v.     Wilson     (1869),  Mass  v.  Durrani  (1899),  16  Times, 

I..  R.  4  C.  P.  744.  70. 

(')   Tasker    v.    Shepherd    (1861),  (>/)   Pool     v.      Pool     (1889),      58 

6  H.  &  X.  573.  L.  J.  P.  67. 

(u)  Campanariv.Woodburn(1854:)s  (z)    Underwoods.  Leu-is    (Xo.    1) 

15  C.  B.  400.  (1894),  2  Q.  B.  306. 

(x)  Phillips    v.    Jones   (1886),   4  (a)    Whitehead  v.   Lord  (1852),  7 

Times,  401  ;  In  re  Overweg's  Estate,  Ex.  691. 
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wants  of  the  house,  and  left  this  country,  leaving  her  in 
charge  of  his  house,  the  Court  held  his  estate  was  only 
liable  up  to  the  day  of  his  death,  and  not  up  to  the  time 
when  it  became  known  to  her,  which  was  eight  months 
afterwards  (6).     The  agent  who  acts  under  the  belief  that 
his  principal  is  alive  is  not  liable  on  contracts  made  after 
the  principal's  death  for  breach  of  warranty  of  authority, 
provided  he  uses   due    diligence   in   ascertaining  if  his 
authority  is  terminated  (c).      Thus,  a  solicitor  was  only 
held  liable  to  the  third  party  personally  for  costs  incurred 
after  a  company  had  been  dissolved  from  the  time  he 
ought  to  have  known  of  it  (d).     At  the  same  time,  the 
Court  intimated  that  if  there  had  been  an  express  con- 
tract by  which  the   principal   had   bound  himself,   his 
estate  would  have  been  liable  (e).     Lord  Justice  Brett, 
in  Drew  v.  Nunn  (/),  seems  to  think  that  the  principal's 
estate  should  be  liable  in  such  a  case  until  the  fact  of 
his  death  was  known  to  the  person  to  whom   he   had 
made  a  representation.     But  as  it  was   not   necessary 
for   the   purposes   of   the  case  before  him,  he  refrains 
from    deciding    it.     He    says:    "The    defendant     (the 
principal)    cannot    escape  from   the    consequences  of  a 
representation  which  he  has  made  (when  he  has  held  a 
person  entitled  to  act  generally  for  him).     He  cannot 
withdraw  the  agent's  authority   without   giving  notice 
of   withdrawal.     The  principal  is  bound,    although   he 
retracts  the  agent's  authority,  if  he  has  not  given  notice, 
and  the  latter  wrongfully  enters  into  a  contract  in  his 
behalf.  ...  A  difficulty  may  arise  in  the  application  of 
a    general  principle  such   as  this   is.     Suppose   that    a 
person  makes  a  representation  which,  after  his  death,  is 
acted  upon  by  another,  in  ignorance  that  his  death  has 

{!>)  Blades     v.     Free     (1829),     9  Co.  (1900),  1  Ch.  43. 
B.  &C.  167.  (e)  Blades     v.     Free     (1S29),    9 

Smottt     v.     Bbery    (1842),  10  B.  &  C.  167. 
M.  &  W.  1.  (/)   (1879),  4  Q.  B.  D.  661. 

(d)  Saltoit  v.  New  Beeston    Cycle 

Y  2 
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happened  ;  in  my  view,  the  estate  of  the  deceased  will  be 
bound  to  make  good  any  loss  which  may  have  occurred 
through  acting  upon  that  representation.     It  is,  however, 
unnecessary  to  decide  that  point  to-day." 
Eule  where  Mr.  Justice  Story  is  of  opinion  that  the  rule  which 

agent's  own       applies  to  the  revocation  of  an  authority  by  dismissal 
name.  (namely,  that  the  authority  is  binding  on  the  principal 

until  the  third  party  knows  of  it5  and  is  binding  as 
between  principal  and  agent  until  the  latter  knows  of 
the  revocation),  applies  to  revocation  by  death,  in  the  case 
of  all  authorities  where  the  act  to  be  done  is  one  which 
may  lawfully  be  done  in  the  sole  name  of  the  agent — 
such  as  a  factor,  supercargo,  master  of  a  ship — and  that 
the  authority  should  be  binding  on  the  estate  of  the 
principal,  as  between  his  executors  and  the  agent,  until 
the  latter  knows  of  the  death,  and  as  between  third 
parties,  until  they  know  of  it.  In  Knowles  v.  Luce  (g), 
Chief  Baron  Manwood  held  the  acts  of  an  understeward, 
after  the  death  of  his  principal  and  before  his  death 
was  known,  valid,  as  they  were  done  under  colour  of 
authority  ;  and  Lord  Ellenborough,  in  the  case  of  The 
King  v.  The  Corporation  of  Bedford  Level  (h),  admitted 
the  force  of  the  reasoning.  Owing  to  the  uncertainty  of 
the  law  as  to  the  time  from  which  the  revocation  takes 
effect  in  the  case  of  death,  and  the  cases  of  Wallace  v. 
Cook  (i)  and  Watson  v.  King  (k),  in  which  Lord  Ellen- 
borough  decided  that  the  authority  was  revoked  from  the 
death,  the  practice  of  conveyancers  has  been  to  have 
the  purchase-money  of  an  estate  deposited  until  it  was 
ascertained  that  the  vendor  survived  the  date  of  execution 
of  the  deed  by  his  attorney. 

Where  a  solicitor  was  entitled  to  receive  moneys  in  an 
action,  and  his  employer  had  allowed  him  to  apply  them 
to  the  payment  of  certain  costs,  it  was  held  that,  although 

(ff)  (1579),  Moore,  109,  at  p.  112.  (i)  (1804),  5  Esp.  116. 

(A)   (1805),  5  East,  356.  (/.-)   (1815),  4  Camp.  1,  272. 
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he  had  received  the  moneys  after  the  principal's  death, 
he  was  not  bound  to  pay  them  over,  but  only  to  account 
for  them  (/) .  A  broker  cannot  set  off  the  amount  of 
returns  of  premiums  which,  as  underwriter's  agent,  he 
was  authorized  to  deduct,  unless  the  returns  of  premiums 
have  been  actually  adjusted  in  account  between  himself 
and  his  principal  before  his  death  (m). 

What  has  been  said  as  to  the  revocation  by  death,  ^vocation 

.  by  death,  ice. 

insanity,  or  bankruptcy  (w)  of  an  authority  does  not  apply  does  not  affect 
to  one  coupled  with  an  interest  (o) .  SShmteSt 

By  sect.  47  of  the  Conveyancing  Act,  1881,  which  2ame 
into  effect  on  the  31st  December,  1881 — 

"  (1)  Any  person  making  or  doing  any  payment  in  good  Acts  done  in 

'    1  .  i     n  i        good  taith  in 

faith,  in  pursuance  oj  a  power  of  attorney,  shall  not  be  ignorance  of 
liable  in  respect  of  the  payment  or  act  by  reason  that,  death  vahd- 
before  the  payment  or  act,  the  donor  of  the  power  had 
died  or  become  a  lunatic,  of  unsound  mind,  or  bankrupt, 
or  had  revoked  the  power,  if  the  fact  of  death,  lunacy 
and  unsoundness  of  mind,  bankruptcy,  or  revocation  was 
not,  at  the  time  of  the  payment  or  act,  known  to  the 
person  making  or  doing  the  same. 

"  (2)  But  this  section  shall  not  affect  any  right  against 
the  payee  of  any  person  interested  in  the  money  so  paid, 
and  that  person  shall  have  the  like  remedy  against  the 
payee  as  he  would  have  had  against  the  payer  if  the 
payment  had  not  been  made  by  him. 

"  (3)  This  section  applies  only  to  payments  and  acts 
made  and  done  after  the  commencement  of  this  Act." 

It  will  be  noticed  that  this  section  only  applies  to  acts 
done  in  pursuance  of  a  power  of  attorney,  and  does  not 
affect  the  ordinary  mercantile  agencies  where  no  power 
of  attorney  is  usually  given. 

These  mercantile  transactions   in  the  case  of    bank- 

(l)  Jeyes  v.  Jcyes  (1876),  45  L.  J.  (»)  Alley    v.    Hotson    (1815),    4 

Ch.  245.  Camp.  325. 

(m)  Houston  v.  Robert-son  (1816),  [o]   Story,  sect.  483. 
0  Taunt.  448. 
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ruptcy  are  probably  within  the  mutual  credit  section  of 
the  Bankruptcy  Act(j)),  which  is  dealt  with  at  length 
hereafter  (q). 
Bankruptcy  of        By  bankruptcy,  the  authority  of  the  agent  touching  any 
pnncipa .  rights  of  property  is  divested  and  ceases  (r)  ;  but  any 

act   of   duty    which    passes   no    property   may    still   be 
exercised  personally  or  by  attorney  (rr). 

In  Parker  v.  Smith,  Lord  Ellenborough  held  that  an  in- 
surance broker  who  acted  as  agent  for  an  underwriter  who 
had  become  bankrupt,  was  not  entitled  to  settle  losses  which 
had  accrued  out  of  the  premiums  in  his  hands  belonging 
to  the  underwriter;  for  inasmuch  as,  after  the  bankruptcy, 
the  bankrupt  was  not  competent  to  pay  or  apply  this  fund 
himself  in  satisfaction  of  these  claims  of  the  assured,  it  fol- 
lowed as  a  consequence  that  he  could  not  authorize  his 
broker   to  do   so,  otherwise  the   derivative  and  implied 
authority  would  be  stronger  and  more  extensive  than  the 
original  and  principal  authority  of  the  party  himself.    The 
consequence  is  that  the  authority  of  the  agent  (the  broker) 
was  virtually  countermanded  and  extinct  by  the  act  of  bank- 
ruptcy, by  which  the  bankrupt's  own  original  power  over 
the  subject-matter  ceased,  and  became  transferred  to  others. 
And  where  an  agent  has  paid  over  to  his  principal 
money  received  from  a  bankrupt,  he  is  liable  to  return 
it,  as  the  bankrupt  could  not  pay  the  agent  such  money 
legally  (s). 

The  agent  who  acts  on  the  principal's  authority  after 
he  knows  of  an  act  of  bankruptcy,  does  so  at  the  risk 
of  being  personally  liable  if  the  principal  should  be 
adjudicated  a  bankrupt  within  three  months  (t). 

(p)  46  &  47  Vict.  c.  52,  s.  38.  (*)   /•/.<'  /;.  Edwards,  Lire  Chapman 

(q)  Pp.  328—330.  (1884),  13  Q.  B.  1).  747. 

(>•)  Parker   v.    Smith    (18P2),    16  {t)  Kyneston  v.  Crouch  (1845  ,  II 

East,    382;     Mineit    v.    Forrester  M.  &  "W.  266,  and  the  43rd  section  of 

(1811),   4   Taunt.    541;    Elgood  v.  the  Bankruptcy  Act,  1883  (46  &  47 

Karris  (1896),  2  Q.  B.  491.  Vict.  c.  52).    See  also  lie  Lamb,  Ex  p. 

, ,     Dixon  v.  Ewart  (1817) ,  Buck.  Gibson  (1887),  55  L.  T.  817  ;  Exp. 

94  Sharp  (1844),  3  M.  D.  &  De  G.  490. 
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So,  a  solicitor  was  ordered  to  account  for  a  sum  of 
money  which  he  had  received  for  costs  in  opposing  a 
bankruptcy  petition  (u),  and  in  another  case  a  solicitor 
had  to  pay  over  money  retained  by  him  for  services 
rendered  to  the  bankrupt  after  the  execution  of  a  deed 
of  assignment  (x). 

Where  the  money  has  been  paid  over  before  the 
knowledge  of  the  act  of  bankruptcy  under  an  agreement 
by  which  the  bankrupt's  interest  in  the  money  ceased, 
it  cannot  be  ordered  to  be  returned,  as  where  a  man  paid 
a  solicitor  a  lump  sum  to  defend  him  on  a  charge  of 
murder  and  then  afterwards  became  bankrupt  (?/). 

If  an  agent  pays  money  to  the  principal  after  adjudica- 
tion, he  will  be  liable  for  it  to  the  trustee  (z).  Thus, 
in  a  case  under  an  Irish  Bankruptcy  Act,  the  agent  was 
ordered  to  pay  a  second  time  some  insurance  money 
which,  after  his  principal  had  been  adjudicated  bankrupt, 
he  collected  from  the  insurance  company  and  paid  over  to 
the  principal.  The  principal's  title  having  ceased,  paying 
to  the  principal  was  held  an  act  of  conversion. 

But  where  the  agent  has  a  lien  on  goods  or  the  price  Agent's  lien 
of  them,  although  his  principal  becomes  bankrupt,  he  by  bankruptcy 
has  a  right   to    receive  the  price  of    them,  and  give  a  ot  principal. 
discharge    for    it    in    satisfaction  of   his    lien ;    for   the 
bankruptcy,  though  it  operates  to  revoke  the  authority  of 
the  agent,  does  not  destroy  the  agent's  right  to  receive 
money  on  his  own  account  (o).      Lord  Mansfield  said: 
"We  are  all  most  clearly  of  opinion  that  a  factor  has  a 
lien  on  the  price  of  goods  in  the  hands  of  the  buyer  ; 
and  in  this  case,  though  he  had  not  the  actual  possession 
of  them,  yet  as  he  had  a  power  of  giving  a  discharge  or 

(u    In  re  Whitlock,  Ex  parte  the  Masters  (1894),  1  Q.  B.  643. 
Official   Reecuer   (1893),    63    L.    J.  (:)  MeEntire  v.  Potter  (1889),  22 

Q.  B.  245.  Q.  B.  I).  438. 

(.(•)  In  re  Pottitt,   Ex  parte  Minor  (a)  Drinkwatery.  Goodwin  (1775), 

(1893),  1  Q.  B.  4o.').  Cowper,  251. 

(;/,  In   re    Charlwood,   Ex   parte 
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bringing  an  action,  he  had  a  right  to  retain  the  money 
in  consequence  of  his  lien  as  much  as  a  mortgagee  has 
by  the  title  deeds  of  an  estate  in  his  hands,  though  not 
in  possession." 
Sect.  38  of  By  the  38th  section  of  the  Bankruptcy  Act  of  1883  (//) 

Ac£  1883.5  ^  *s  provided  that:  "Where  there  have  been  mutual 
credits,  mutual  debts,  or  other  mutual  dealings  between 
a  debtor  against  whom  a  receiving  order  shall  be  made 
under  this  Act,  and  any  other  person  proving  or  claiming 
to  prove  a  debt  under  such  receiving  order,  an  account 
shall  be  taken  of  what  is  due  from  the  one  party  to  the 
other  in  respect  of  such  mutual  dealings,  and  the  sum 
due  from  the  one  party  shall  be  set  off  against  any  sum 
due  from  the  other  party,  and  the  balance  of  the  account, 
and  no  more,  shall  be  claimed  or  paid  on  either  side 
respectively ;  but  a  person  shall  not  be  entitled,  under 
this  section,  to  claim  the  benefit  of  any  set-off  against 
the  property  of  the  debtor  in  any  case  where  he  had,  at 
the  time  of  the  giving  credit  to  the  debtor  notice  of  an 
act  of  bankruptcy  committed  by  the  debtor  and  available 
against  him  for  adjudication." 

This  section  has  two  effects :  first,  it  continues  the 
authority  of  an  agent  until  notice  of  an  act  of  bank- 
ruptcy ;  secondly,  it  allows  the  agent  a  right  of  set-off- 
First,  as  to  its  effect  on  the  authority.  The  effect 
of  this  section  is  that  authorities  given  in  the  course  of 
mutual  dealings,  and  necessary  to  the  continuance  of 
such  dealings,  are  by  implication  excepted  from  the  rule 
that  authorities  are  revoked  by  an  act  of  bankruptcy. 
They  continue  and  remain  unrevoked  by  virtue  of  the 
above  provision  in  the  same  way  as  powers  given  by 
a  power  of  attorney,  except  where  the  agent  knows  of  the 
act  of  bankruptcy.  Thus,  in  Elliott  v.  Turqtt and  (<:■),  it 
was  held  that  an  agent  had  rightfully  received  a  sum  of 

(5)  46  &  17  Vict.  c.  52.  {c)  (1881),  7  Ap.  Cas.  79. 
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")00/.,  part  of  the  purchase-money  of  an  estate,  whereas 
he  had  received  and  placed  the  money  to  the  principal's 
credit  without  notice  of  the  act  of  bankruptcy  (the  riling 
of  a  petition).  The  same  would,  of  course,  apply  to 
a  payment  by  an  agent  in  ignorance  of  an  act  of 
bankruptcy. 

The  existence  of  mutual  dealings  and  accounts  protects 
the  credits  and  debts  on  each  side  from  the  operation  of 
the  act  of  bankruptcy  until  notice  of  it.  Where  an 
account  of  mutual  dealings  and  credits  should  stop 
precisely  depends  on  the  circumstances  of  each  case 
and  the  nature  of  the  credits  ;  but  it  goes  on  at  least  up 
to  the  time  when  the  party  claiming  the  benefit  of  the 
section  has  notice  of  an  act  of  bankruptcy. 

In  one  case  a  firm  of  auctioneers,  having  sold  some 
furniture  for  their  client  at  his  house,  and  not  settled  up 
accounts,  took  the  pictures  by  his  directions  to  their  own 
auction-rooms  to  sell  there.  Before  they  had  sold  them 
the  client  became  bankrupt.  The  Court  held  that  there 
was  a  credit  by  them  to  him  for  the  auction  charges  for 
the  sale  at  the  house,  and  a  credit  by  him  to  them  in 
respect  of  the  sale  of  the  pictures  and  the  mone}T  to  be 
realized  by  them,  and  that  therefore  their  authority  was 
not  revoked  by  the  bankruptcy  to  sell  (d). 

In  Ex  parte  Snowball,  In  re  Douglas,  the  Court  of 
Appeal  held,  where  property  had  been  conveyed  under 
a  power  of  attorney  to  a  bond  fide  purchaser,  that  such 
purchaser,  having  no  notice  of  the  act  of  bankruptcy, 
could  hold  the  property  as  against  the  trustee.  Lord 
Justice  Mellish  said  it  was  obvious  that  a  power  of 
attorney  was  not  revoked  for  all  purposes  by  an  act 
'if  bankruptcy  committed  by  the  giver  of  the  power, 
because,  if  no  adjudication  followed,  a  sale  under  the 
power  is  binding  on  the  giver  himself ;    and  wherever 

<d)  Palmer  v.  Bay  Sf  Sons  (189-3),  2  Q.  B.  G18. 
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a  sale  would  be  binding  on  the  bankrupt  if  no  adjudication 
followed,  it  is  binding  on  the  trustee  under  a  subsequent 
adjudication,  if  the  purchaser  had  no  notice  of  an  act  of 
bankruptcy  having  been  committed  by  the  seller  at  the 
time  of  the  sale  (e).  This  decision  seems  only  to  decide 
what  the  Conveyancing  Act  of  1881  by  sect.  47  made 
the  law. 

In  Ex  parte  Guillemin,  an  action  was  brought  against 
the  official  liquidator  of  a  bank  to  recover  money  paid 
to  agents  of  the  bank  for  drafts  of  the  bank,  on  the 
ground  that  the  contract  entered  into  was  void  because  it 
was  made  after  the  presentation  of  a  winding-up  petition, 
and  that,  therefore,  the  agents'  authority  had  been 
revoked.  It  was  admitted  that  the  agents  had  acted 
without  notice  of  the  petition.  Mr.  Justice  Chitty,  how- 
ever, held  that  the  contract  was  not  void,  since  the 
agents'  authorit}7  was  not  revoked  until  they  had 
notice  (/).  He  distinguished  winding-up  proceedings 
from  bankruptcy,  for,  as  he  pointed  out,  bankruptcy 
divested  the  property ;  but  neither  the  presentation  of 
a  petition  nor  even  a  winding-up  order  divested  the 
company  of  its  property. 

When  the  principal  becomes  bankrupt,  and  his 
assignees  sue  the  agent  for  any  money  of  the  principal 
in  his  hands,  the  agent  has  a  right  of  set-off.  The 
principle  upon  which  the  bankruptcy  law  acts  is,  that 
where  two  persons  have  dealt  with  each  other  on  mutual 
credit,  and  one  becomes  bankrupt,  the  account  shall 
be  settled  between  them,  and  the  balance  alone  paid 
on  either  side.  The  claimant  of  a  set-off  must  claim 
in  his  own  right,  and  not  as  trustee  for  others.  The 
object  of  the  mutual  credit  section  being  not  merely 
to    avoid    cross-actions,  but    to    do    substantial    justice 


(e)  Per  Mellish,  L.J.,  Ex  parte 
Snowball,  hi  re  Douglas  1*72),  7 
Ch.  534. 


(/)  In  re  Oriental  Bank  Corpora- 
in, a.  Ex  parte  Guillemin  1885),  28 
C.  1).  634. 
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between  the  parties,  where  a  debt  is  really  due  from  the 
bankrupt  to  a  debtor  to  his  estate,  and  therefore  the 
right  to  set-off  depends  upon  beneficial  interest ;  hence, 
in  bankruptcy,  where  a  debt,  though  legally  due  by  the 
bankrupt,  is  due  to  the  creditor,  not  for  his  own  benefit, 
but  as  trustee  for  another,  the  right  to  set  off  will  not 
arise  ({/) . 

Only  claims  which  are  money  claims,  or  result  in 
money  claims,  can  be  set  off.  Thus,  a  right  to  return 
of  chattels  in  specie  cannot  be  set  off  against  a  money 
claim  (/().  Nor  could  insurance  brokers,  who  by  settling 
a  loss  with  an  underwriter  vested  in  him  all  the  equitable 
right  to  all  property  or  interest  in  the  salvage  moneys 
resulting  from  the  thing  insured,  set  off  losses  on  other 
policies  against  the  claim  of  the  underwriter's  assignee 
for  the  salvage  moneys ;  because  the  insurance  brokers 
held  the  salvage  money  merely  as  trustees  (/). 

An  insurance  broker  is  agent  for  the  assured  and  also 
for  the  underwriter.  As  agent  for  the  assured,  he  effects 
the  policy  and  settles  losses.  As  agent  for  the  under- 
writer, he  receives  the  premium.  If  the  underwriter 
should  become  bankrupt,  the  insurance  broker  cannot 
set  off  any  loss  that  may  be  due  on  the  policy  against 
a  claim  for  the  premiums  by  the  trustee  in  bankruptcy, 
for  the  claim  for  loss  is  as  trustee  for  the  assured,  and 
does  not  come  within  the  scope  of  the  principle  of  set-off 
above  explained  (k).  He  can,  however,  set  off  the  amount 
he  has  to  pa}r  his  principal  on  losses;  if,  by  an  adjust- 
ment before  bankruptcy  between  himself  and  the  under- 
writer, he  has  become  authorized  to  detain  the  money 
to  pay  these  debts.     Similarly,  he  has  a  right  to  set-off 

Fair   v.    Melvor    (1812),    16  (1887),  18  Q.  B.  D.  4o9. 
Efest,  130;  and  see  Ex  parte  Cleland,  (i)  Elgood    v.    Harris    (1S96;,  2 

In  re  buries  (1867),  2  Ch.  808.     See  Q.  B.  491. 

also  /,'■    London  <v  Colonial  Company,  (k)  Minett  v.  Forrester  (1S12),  4 

Clark's  rase  (1869),  20  L.  T.  774.  Taunt.  541. 
(//     Ebcrle    Hotel    Co.     v.     Jonas 
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if  he  is  under  a  del  credere  commission  with  the  assured, 
so  that  he  is  liable  personally  for  the  losses  (/).  So, 
also,  where  he  has  effected  the  policies  in  his  own  name, 
for  then  he  is  personally  liable  on  them  (in). 

In  Minett  v.  Forrester  (n)  the  assignee  of  a  bankrupt 
underwriter  claimed  from  an  insurance  broker  the 
unpaid  balance  of  premiums.  The  insurance  broker 
contended  that  he  was  entitled  to  retain  this  balance 
on  behalf  of  the  assured,  who  were  entitled  to  a  return 
of  part  of  premiums  in  the  event  that  had  happened. 
The  Court  held  that  as  the  insurance  broker's  agency 
for  the  underwriter  had  determined  by  the  bankruptcy, 
and  as  the  premiums  had  been  received  by  the  broker 
on  behalf  of  the  underwriter,  he  must  pay  them  over 
to  the  assignee.  The  broker  could  not  after  the  bank- 
ruptcy (his  agency  being  determined  thereby)  retain 
money  which  was  the  underwriter's  to  meet  a  claim  the 
assured  had  against  the  underwriter. 
What  pro-  The  property  of  a  bankrupt  vests  on  his  bankruptcy 

bankrupt  m  ^ns  trustee,  and  is  divisible  among  his  creditors ;  the 

vests  in  property  thus  divisible  comprises  inter  alia  the  capacity 

trustee 

to  exercise,  and  to  take  proceedings  for  exercising,  all 
such  powers  in,  or  over,  or  in  respect  of  property,  as 
might  have  been  exercised  by  the  bankrupt  for  his  own 
benefit  at  the  commencement  of  the  bankruptcy  (o). 
And  also  all  goods  being  chattels  at  the  commencement 
of  the  bankruptcy  in  the  possession,  order,  or  disposition 
of  the  bankrupt  in  his  trade  or  business  by  the  consent 
and  permission  of  the  true  owner,  under  such  circum- 
stances that  he  is  the  reputed  owner  thereof :  provided 
that  things  in  action  other  than  debts  due  or  growing 
due  in  the  course  of    his   trade  or  business,  shall  not 

{l)  Lee    v.     Bullen      (1857),      S  Dixon,  Re  Henley  (1876),  4  Cli.  D. 

El.  &  Bl.  692,  note.  133. 

(m)   Parker  v.   Bea&leij  (1814),  2  («)   (1812),  I  Taunt.  541. 

M.&S.  422;    Cumming  v.  Forrester  (o)  Sect.  41   of   Bankruptcy  Act, 

1813),   1    M.    &    S.    495;     Ex   p.  1883. 
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be    deemed    to   be   goods    within   the   meaning   of    this 
section. 

The  effect  of    the    lunacy   of  the  principal  upon   the    Lunacy  oi 
authority  of  the  agent  was  discussed  in  Drcic  v.  Nunn  (]>).  l"'1111'1!'1'1- 
In  that  case  the  defendant  was  a  tradesman,  and  the 
principal,  the  defendant,  had  given  his  wife    authority 
to  deal  with  him,  and  had  held  her  out  as  his  agent  and 
entitled  to  pledge  his  credit.     Afterwards  the  principal 
became  insane,  and  whilst  the  malady  lasted,  his  wife 
ordered  goods  from  the  plaintiff,  which  were  supplied.    At 
the  time  the  goods  were  supplied  the  plaintiff  was  un- 
aware that  the  principal  had  become  insane.    Afterwards 
he  recovered,  and  refused  to  pay  for  the  goods.     Lord 
Justice  Brett  in  giving  judgment  said  :  "  Upon  this  state 
of  facts  two  cpuestions  arise.     Does  insanity  put  an  end 
to  the  authority  of  the  agent  ?     One  would  expect  to  find 
that  this  question  has  been  long  decided  on  clear  prin- 
ciples ;    but  on   looking  into   Story  on  Agency,  Scotch 
authorities,  Pothier  and  other  French  authorities,  I  find 
that  no  satisfactory  conclusion  has  been  arrived  at.     If 
such  insanity  as  existed  here  did  not  put  an  end  to  the 
agent's  authority,  it  would  be  clear  that  the  plaintiff  is 
entitled  to  succeed ;  but,  in  my  opinion,  insanity  of  this 
kind  does  put  an  end  to  the  agent's  authority.     It  cannot 
be  disputed  that  some  cases  of  change  of  status  in  the 
principal  put  an  end  to  the  authority  of  the  agent ;  thus, 
the  bankruptcy  and  death  of  the  principal,  the  marriage 
of  the  female  principal,  all  put  an  end  to  the  authority 
of  the  agent.     It  may  be  argued  that  this  result  follows 
from   the    circumstance    that   a    different   principal    is 
,  created.     Upon  bankruptcy  the  trustee  becomes  the  prin- 
cipal ;  upon  death,  the  heir  or  devisee  as  to  realty,  the 
executor  or  administrator  as  to  personalty ;  and   upon 
the  marriage  of  a  female  principal  her  husband  takes  her 

{p)  (1878),  4  Q.  B.  D.  661.     As       see  Piatt  v.  Dcpra-  (1893),  9  Times, 
to  the    lunacy  of    the    third  party,        194. 
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place.  And  it  has  been  argued  that,  by  analogy,  the 
lunatic  continues  liable  until  a  fresh  principal,  namely, 
his  committee,  is  appointed.  But  I  cannot  think  that 
this  is  the  true  ground  ;  for  executors  are,  at  least  in 
some  instances,  bound  to  carry  out  the  contracts  entered 
into  by  their  testators.  I  think  that  the  satisfactory 
principle  to  be  adopted  is,  that  where  such  a  change 
occurs  as  to  the  principal  that  he  can  no  longer  act  for 
himself,  the  agent  whom  he  has  appointed  can  no  longer 
act  for  him.  ...  It  seems  to  me  that  an  agent  is  liable 
to  be  sued  by  a  third  person  if  he  assumes  to  act  on  his 
principal's  behalf  after  he  has  knowledge  of  his  prin- 
cipal's incompetency  to  act.  In  a  case  of  this  kind  he  is 
Unless  there  acting  wrongfully.  .  .  .  The  second  question  then  arises, 
holding  out,      what  is  the  consequence  where  a  principal  who  has  held 

mth^unacy68  0l1^  ano^ner  as  ^s  agent  subsequently  becomes  insane, 
and  a  third  person  deals  with  the  agent  without  notice 
that  the  principal  is  a  lunatic  ?  Authority  may  be  given 
to  the  agent  in  two  ways.  First,  it  may  be  given  by 
some  instrument  which  of  itself  asserts  that  the  authority 
is  thereby  created,  such  as  a  power  of  attorney ;  it  is  of 
itself  an  assertion  by  the  principal  that  he  may  act  for 
him.  Secondly,  an  authority  may  also  be  created  from 
the  holding  out  the  agent  as  entitled  to  act  generally  for 
him.  The  agency  in  the  present  case  was  created  in  the 
Ceases  as  manner  last  mentioned.     As  between  the  defendant  and 

r\]rlu\m\im~  h*8  wife>  the  agency  expired  upon  Ids  becoming  to  her 
agent  with  knowledge  insane;  but  it  seems  to  me  that  the  person 
dealing  with  the  agent  without  knowledge  of  the  prin- 
cipal's insanity  has  a  right  to  enter  into  a  contract  with 
him,  and  the  principal,  although  a  lunatic,  is  bound  so 
that  he  cannot  repudiate  the  contract  assumed  to  be 
made  on  his  behalf."  Lord  Justice  Brett  then  discusses 
the  reason  of  the  rule  and  says:  "  The  holding  out  of 
another  person  as  agent  is  a  representation  upon  which, 
at  the  time  when  it  wras  made,  third  parties  had  a  right 


lunacy. 
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to  act,  and  if  no  insanity  had  supervened,  would  still 
have  had  a  right  to  act.  .  .  .  The  defendant  cannot 
escape  from  the  consequences  of  the  representation  he 
has  made;  he  cannot  withdraw  the  agent's  authority 
as  to  third  parties  without  giving  notice  of  withdrawal. 
The  principal  is  hound,  although  he  retracts  the  agent's 
authority,  if  he  has  not  given  notice,  and  the  latter 
wrongfully  enters  into  a  contract  on  his  hehalf.  The 
defendant  hecame  insane  and  was  unable  to  withdraw 
the  authority  which  he  had  conferred  upon  his  wife. 
He  may  be  an  innocent  sufferer  by  her  conduct,  but 
the  plaintiff  who  dealt  with  her  bona  fide  is  also  innocent, 
and  where  one  of  two  innocent  persons  must  suffer  by 
the  wrongful  act  of  a  third  person,  that  person  making 
the  representation  which,  as  between  the  two,  was  the 
original  cause  of  the  mischief,  must  be  the  sufferer  and 
bear  the  loss." 

Up  to  this  we  have  dealt  with  the  authority  terminating 
by  operation  of  law,  so  far  as  the  principal  was  con- 
cerned, i.e.,  by  his  death,  marriage,  bankruptcy,  or 
lunacy.  We  now  turn  to  the  same  events  happening 
to  the  agent. 

The  death  of  the  agent  terminates  the  authority  of  the  Death  of 
agent,  for,  as  we  have  seen,  that  authority  is  a  personal  aseut- 
one  and  depends  upon  the  trust  and  confidence  reposed  in 
him.  Where  two  were  joint  agents,  it  was  held  that  on 
the  death  of  the  one  of  them  his  agency  immediately 
ceased,  and  his  estate  could  not  be  made  liable  for 
money  received  by  the  surviving  partner  alone  and  not 
accounted  for  to  the  principal  (q). 

The  authority  of  any  sub-agent  he  may  have  appointed  Eifect  of  death 
will   also  terminate  on  the  death  of  the  agent  himself,   ^b'^t'elt's 
except  where  by  privity  of  contract,  between  the  principal  authority, 
and  sub-agent  other  conditions  for  terminating  the  agency 

(<j)  Friend  x.  Young  (1897),  2  Ch.  471. 
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have  been  arranged  or  implied  ;  or  the  protection  of  the 
property  requires  otherwise,  as  in  the  case  of  a  ship, 
where  the  mate's  authority  is  not  terminated  by  the 
death  of  the  master. 

Marriage  of  a  female  agent  does  not  incapacitate  her 
from  being  an  agent,  though  her  husband  might  possibly 
prohibit  her  acting  if  it  interfered  with  her  duty  to  her 
family  (r).  How  far  he  could  enforce  such  a  prohibition 
is  doubtful.  Chief  Justice  Holt  gave  leave  to  enter 
judgment  where  an  authority  had  been  given  to  a  feme 
sole  to  confess  judgment,  who  afterwards  married,  on  the 
ground  that  the  authority  could  not  be  deemed  to  be 
revoked  by  marriage,  because  it  was  for  her  husband's 
advantage  (s). 

By  the  insanity  of  the  agent  the  agency  must  naturally 
determine,  for  no  principal  could  intend  anything  done 
by  such  an  agent  to  bind  him,  since,  as  we  have  seen,  he 
relies  on  his  skill,  knowledge,  and  trustworthiness  (t). 

In  Hudson  v.  Granger  (u),  a  bankrupt  factor  had  a  lien 
on  the  goods  of  his  principal  for  more  than  their  value. 
Therefore  the  question  as  to  whether  bankruptcy  avoided 
the  agency  did  not  really  arise,  since  he  had  a  right  in 
respect  of  his  lien  to  receive  the  principal's  money. 
Mr.  Justice  Bayley,  however,  expressed  an  opinion  that 
bankruptcy  of  itself  terminated  the  agency.  The  question, 
however,  came  up  for  decision  in  1870,  where  an 
Australian  meat  company,  who  had  appointed  an  agent 
for  fourteen  years  to  dispose  of  their  meat,  dismissed 
him  on  becoming  bankrupt.  The  jury  held  that  the 
bankruptcy  was  not  a  good  cause  of  dismissal,  and  the 
Court  of  Exchequer,  though  evidently  differing  from 
the  jury,  held  that  it  was  in  each  case  a  question  for  the 


(r)   Story,  sect.  IS.'). 

(i  Anon.  (1702),  1  Sulk.  117. 
Si  e  also  Mardi  r  v.  Lee  (176 1),  •" 
Bur.  1KS9. 


(()   Story,  sect.  187. 
(w)   Hudson   v.   Granger  (1821)   5 
B.  &  Aid.  27. 
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jury  whether   the    bankruptcy  incapacitated  the   agent 
acting  (x) . 

As  we  have  seen  (p.  332),  by  bankruptcy,  under  the 
44th  section  of  the  Bankruptcy  Act,  all  the  property  of 
the  bankrupt  in  which  he  has  a  beneficial  interest  passes 
to  the  trustee  and  is  divisible  among  his  creditors, 
with  a  few  trifling  exceptions,  such  as  tools  of  his 
trade,  bedding,  &c. 

A  bankrupt  trustee  is  a  person  unfit  to  act  within  the  Bankrupt 
meaning  of  the  31st  section  of  the  Conveyancing  Act, 
1881,  and  such  a  trustee  is  bound  to  retire  if  requested. 
Sir  George  Jessel,  in  Re  Barkers  Trusts  (y),  said:  "It 
is  the  duty  of  the  Court  to  remove  a  bankrupt  who 
has  trust  money  to  receive  or  deal  with  so  that  he  can 
misappropriate  it.  There  may  be  exceptions  under 
special  circumstances  to  that  general  rule.  And  it  may 
also  be  that  where  a  trustee  has  no  money  to  receive  he 
ought  not  to  be  removed  merely  because  he  has  become 
bankrupt ;  but  I  consider  the  general  rule  to  be  as  I 
have  stated.  The  reason  is  obvious.  A  necessitous  man 
is  more  likely  to  be  tempted  to  misappropriate  than  one 
who  is  wealthy,  and  besides  a  man  who  has  not  shown 
prudence  in  managing  his  own  affairs  is  not  likely  to  be 
successful  in  managing  those  of  other  people."  A  bank- 
rupt trustee  may  be  removed  under  the  147th  section  of 
the  Bankruptcy  Act,  1883,  which  provides  for  another 
trustee  being  appointed  in  his  place  (z). 

Not    only   the  goods    of   the    bankrupt    pass   to   the  Goods  m 
trustee,  but  also  all  goods  being  at  the  commencement  corrtrold! 
of  the  bankruptcy  in  the  possession  or  in  the  order  and  bankrupt 
disposition  of  the  bankrupt  in  his  trade  or  business  by  age 
the  consent  and  permission  of  the  true  owner  under  such 
circumstances  that  he  is  the  reputed  owner  thereof  (a). 

O)  McCall  v.    Australia//    Meat  C.  D.  634;    He  Itenshaiv  (1869),  4 

Co.  (1870),  19  W.  R.  188.  Ch.  783. 

{y)  (1875),  1  C.  D.  43.  (a)  Bankruptcy  Act,    1883,    sect. 

(a)   He  Ada  His'   Trust  (1S79),   12  44  (2)  iii. 

W.  Z 


338 


PRINCIPAL    AND    AGENT. 


Notoriety  of 
fact  of  agency 
excludes 
reputation  of 
ownership. 


Lord  Selborne 
on  reputed 
ownership 
flause. 


Factors  and  other  agents  have  very  often  property  of 
their  principal  in  their  possession  ;  therefore  it  is 
material  to  consider  this  sub-section.  It  used  to  be 
considered  that  factors  were  not  within  this  clause  (b), 
but  that  it  applied  only  to  goods  which  a  person  allowed 
a  trader  to  sell  as  his  own  ;  and  accordingly,  goods  which 
had  been  forwarded  to  a  factor  or  agent  in  this  country 
for  sale  upon  commission,  were  held  not  to  pass  to  the 
assignees  upon  the  bankruptcy  of  the  agent,  and  if  they 
were  sold  the  principal  was  entitled  to  their  proceeds  less 
the  charges  paid  on  them  by  the  agent  (c).  Now  where 
by  the  established  custom  or  by  the  course  of  trade  agents 
have  in  their  possession  goods  of  which  they  are  not 
owners,  the  reputation  of  ownership  is  excluded  (d). 

In  a  case  where  it  was  notorious  that  the  bankrupt  was 
an  agent,  the  chief  judge  held  that  not  only  the  goods  of 
the  principal,  but  book  debts  owing  to  the  agent  on 
behalf  of  the  principal,  did  not  pass  to  the  trustee  in 
bankruptcy  (e).  And  in  Ex  parte  Bright,  Re  Smith  (f), 
Sir  George  Jessel  held  that  the  creditors  had  notice 
sufficient  to  exclude  the  operation  of  the  reputed  owner- 
ship clause  where  the  agent  had  a  brass  plate  up  outside 
his  place  of  business  describing  himself  as  "  merchant's 
and  manufacturer's  agent."  But  if  the  owner  of  goods 
allow  the  agent  to  carry  on  business  as  if  it  were  appa- 
rently his  own,  the  goods  will  come  under  the  reputed 
ownership  clause,  and  belong  to  the  agent's  trustee  in 
bankruptcy  (g) . 

Lord  Selborne  in  Ex  parte  Turquand  {It)  said  :  "  There 
seemed   to   be   a   misapprehension   of    the   doctrine   of 

(b)  See   Lord  Mansfield   in  Mace 


v.  Cadell  (1774),  Cowper,  232; 
Yate  -  Lee's  Bankruptcy,  3rd  ed. 
p.  404. 

(c)  Be  Kullberg  (18G3),  12  W.  It. 
137.  Bee  also  Taylor  v.  Flwmer 
(1815),  3  M.  &  S.  562. 

(d)  Ex  p.  Vaux,  Be  Couston 
(1874),  9  Ch.  602;  Exp.  Watkins, 


Be  Couston  (1S73),  8  Ch.  520  ;  Har- 
ris v.  Trueman  (1881),  9  Q,.  B.  D. 
264  (malting  agent). 

{<■)  Ex  parte  Bowden,  Be  Wood 
(1873),  28  L.  T.N.  S.  171. 

(/)   (1879),  10  C.  D.  566. 

(ff)  In  re  Eatvcas,  Ex  parte  Buck 
(1876),  3  C.  D.  795. 

(A)  (1885),  14  Q.  B.  D.  636. 
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reputed  ownership  when  the  existence  of  a  custom 
notorious  in  a  particular  trade  or  business  is  proved, 
the  effect  of  which  is  that  everyone  who  knows  the 
custom  knows  that  articles  to  which  it  is  applicable, 
and  which  are  in  the  place  where  the  trade  is  carried 
on,  may  or  may  not  be  the  property  of  the  person 
carrying  on  the  trade  or  business — may  or  may  not  be 
held  by  him  for  other  persons — then  the  doctrine  of 
reputed  ownership  is  absolutely  excluded  as  to  all  articles 
which  are  within  the  scope  of  the  custom  "  (t). 

Again,  where  property  or  proceeds  of  property  have  Appropria- 
been  appropriated  to  a  specific  purpose  before  bank-  bankruptcy. 
ruptcy,  effect  will  be  given  to  the  appropriation.  In 
such  cases  the  property  is  clothed  with  a  trust  or  quasi 
trust  which  excludes  the  right  of  the  trustee  in  bank- 
ruptcy ;  as  when  proceeds  of  certain  cargo  are  appropriated 
to  the  payment  of  particular  acceptances,  the  proceeds 
will  not  go  to  the  trustee  (k) . 

(i)  See   also   Ex  parte  Reynolds       Deac.  &  C.  449  ;    Ex  parte  Smith 
(1884),  15  Q.  B.  D.  169.  (1834),  4  Deac.  &  C.  579. 

{k)  Ex  parte    Flower    (1835),    4 
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CHAPTER  XIV. 


LIABILITY    OF    THIRD    PARTIES    TO    PRINCIPAL. 


How  third 
parties  may 
become  liable. 


Liability  by 
contract. 


When  con- 
tract in  prin- 
cipal's name. 


Third   parties    may   become   liable   to  the   principal 

(1)  through  the  contract  made  by  his  agent  with  them, 

(2)  and  by  committing  torts  or  injuries  to  his  property,  and 

(3)  by  tampering  with  his  agent.  The  principal  has  also 
a  right  of  following  his  goods  or  the  produce  of  them  into 
the  hands  of  a  third  party  who  has  wrongfully  obtained 
possession  of  them  (a). 

The  principal  can  sue  the  third  party  on  the  contracts 
made  for  him  by  the  agent,  unless  the  agent  has  repre- 
sented that  he  is  himself  the  principal  (b),  or  has  repre- 
sented as  part  of  the  inducement  to  the  contract  that 
the  principal  who  is  suing  on  the  contract  is  not  the 
person  for  whom  he  acted  as  agent  (c). 

First,  as  to  the  rights  acquired  by  the  principal  against 
third  parties  by  contract. 

The  contract  may  be  made  by  the  agent,  as  agent,  in 
the  principal's  name.  The  principal  is,  in  this  case,  the 
only  party  who  can  sue  on  the  contract  and  enforce  it  (d) . 
He  takes,  however,  the  contract  subject  to  all  the 
burdens,  counterclaims,  and  defences  that  the  third 
party  may  have,  owing  to  the  representations  made  by 
the  agent  while  making  the  contract.  Thus,  for  instance, 
if  the  agent  has  committed  any  fraud  in  making  the 
same  by  misrepresentation  or  otherwise ;  such  fraud  or 


(a)  New  Zealand  Land  Co.  v.  Wat- 
son (1881),  7  Q.  B.  D.  374  ;  Kalten- 
bach  v.  Lewis  (1885),  10  Ap.  Cas. 
017.  See  Lord  Bramwell's  judg- 
ment. 

(b)  Humble  v.  Hunter  (1848),  12 


Q.  B.  310. 

(c)  Archer    v.    Stone   (1898),    7S 
L.  T.  34. 

(d)  Fairlie  v.  Fenton  (1S70),  L.  R. 
5  Ex.  169. 
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misrepresentation   is  an  answer  to  any  action   by   the 
principal  on  the  contract. 

The  general  rule  is  that  the  principal  is  bound  by  the  Statement- 
statements  of  his  agent  made  within  the  scope  of  his  sions^agent 
agency,  and  in  the  ordinary  course  of  his  employment 
as  such.  Sir  W.  Grant,  M.  E.,  in  Fairlie  v.  Hastings  (e), 
laid  down  the  principle  on  which  the  principal  was 
bound  by  his  agent's  statements  as  follows:  "An  agent 
may  within  the  scope  of  his  authority  bind  his  principal 
by  his  agreement,  and  in  many  cases  by  his  acts.  What 
the  agent  has  said  may  be  what  constitutes  the  agreement 
of  the  principal :  or  the  representations  or  statements 
made,  may  be  the  foundation  of,  or  inducement  to,  the 
agreement.  Therefore,  if  writing  is  not  necessary  by 
law,  evidence  must  be  admitted  to  prove,  the  agent  did 
make  that  statement  or  representation.  So  with  regard 
to  acts  done,  the  words,  with  which  those  acts  are  accom- 
panied, frequently  tend  to  determine  their  quality.  The 
party,  therefore,  to  be  bound  by  the  act,  must  be  affected 
by  the  words.  But  except  in  one  or  other  of  those  ways 
I  do  not  know  how  what  is  said  by  an  agent  can  be 
evidence  against  his  principal."  All  statements  of  the 
agent  are  not  admissible  against  the  principal.  Only 
statements  made  in  course  of  agency  bind  principal. 
Only  such  statements  are  admissible  as  were  made  by 
an  agent  in  the  course  of  a  transaction  with  the  third 
party,  and  while  acting  in  the  agency  and  within  the 
scope  of  the  authority.  A  confidential  report  of  an 
agent  to  his  master  is  not  admissible  (/). 

If  the  limitations  of  the  authority  of  the  principal  are  When  not 
in  writing,  as  in  the  case  of  the  proposal  form  of  a  policy  J"™^  gt3ate_ 
of  insurance  is  often  the  case,  and   the  third  party  is  ments. 
affected  with  notice  of  them,  and  one  of  such  limitations 
is  that  no  verbal  statement  made  to  the  agent  in  respect 

(e)   (1804),  10  Ves.  123.  {f)  In  re  JDevala  Provident  Mining 

Co.  (1883),  22  C.  D.  593. 
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of  the  contract  shall  be  binding  on  the  principal,  then, 
of  course,  such  a  condition  takes  the  contract  of  the 
agent  out  of  the  ordinary  rule,  and  his  verbal  representa- 
tions and  statements  are  not  binding  (g) . 

Again,  as  in  order  that  the  statements  should  bind  the 
principal,  they  must  be  within  the  scope  of  his  employ- 
ment, the  scope  of  such  employment  must  be  strictly 
proved  before  they  become  admissible.  Thus  a  limited 
company  was  held  not  liable  for  a  representation  of  their 
secretary,  made  with  a  view  to  induce  a  person  to  take 
shares  in  it,  because  it  is  not  within  the  ordinary  scope 
of  authority  of  a  secretary  to  make  such  representation  (h). 
So  a  solicitor  employed  by  a  company  to  recover  a  call 
due  on  shares  is  not  an  agent  for  whose  statements 
as  to  its  commercial  stability  the  company  is  liable  (i). 

Statements  of  a  station  master  who  asked  a  super- 
intendent of  police  to  make  inquiries  as  to  the  abscond- 
ing of  a  porter  with  a  parcel  were  held  admissible  in  an 
action  against  a  railway  company  for  the  value  of  the 
parcel  in  order  to  show  it  was  stolen  (k).  But  a  state- 
ment of  a  night  inspector,  a  week  after  a  delay  in  for- 
warding goods,  as  to  his  having  forgotten  to  forward 
them  was  held  not  admissible  ;  as  so  long  after  he  was 
not  agent  to  make  admissions  against  the  company  (I). 

The  acknowledgment  of  an  agent  employed  to  buy 
goods,  of  their  receipt  (m)  was  held  admissible.  So  the 
statement  of  a  wife  who  was  manageress  of  a  business 
was  held  evidence  as  to  the  goods,  but  not  as  to  the  terms 


(y)  Levy  v.  Scottish  Employers 
Insurance  Co.  (1901),  17  Times,  229. 

(h)  Newlands  v.  Nat.  Employt  rs 
Accident  Ass.  (1885),  54  L.  J. 
Q.  B.  428  :  Harnett  v.  South  London 
Tram.  Co.  (1887),  18  Q.  B.  D.  815. 
As  to  the  liability  by  estoppel  lor  state- 
ments outside  the  agent's  authority, 
when  made  with  principal's  know- 
ledge, see  Ram&den  v.  Dyson  (1865), 
L.R.  1  II.  of  L.  129. 


(i)  Humes  v.  Pennell  (1849),  2 
H.  of  L.  497. 

(k)  Kirkstall  Brewery  Co.  v. 
Furness  It.  (1874),  L.  R.  9  Q.  B. 
468. 

(0  G.  W.  R.  v.  Willis  {1865),  18 
C.  B.  X.  S.  748. 

(m)  Brit.  Columbia,  S;c.  Co.  v. 
Nettleship  (1S66),  L.  B.  3  C.  P. 
330 ;  Anderson  v.  Sanderson  (1817), 
2  Stark.  204. 
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of  the  lease  of  the  house  (>i)  ;  and  similarly  where  she 
managed  the  business  (o),  a  promise  by  her  to  pay  for 
goods  was  held  sufficient  to  stop  the  operation  of  the 
Statute  of  Limitations  (j)).  A  part-payment  or  payment 
of  interest  by  an  agent  (q),  while  made  in  the  scope  of 
the  employment,  binds  the  principal. 

When  the  principal  is  suing  on  a  contract  he  is  only 
bound  by  statements  of  the  agent  made  during  the  course 
of  negotiating  it  (/•). 

At  any  other  time  they  are  no  more  binding  on  him 
than  the  representations  of  a  stranger  (s) .  For  instance, 
when  an  agent  is  selling  a  horse,  what  he  says  at  the 
time  of  the  sale  as  part  of  the  transaction  of  selling 
respecting  the  horse,  is  evidence  against  the  principal, 
but  not  what  he  says  about  it  at  another  time  (t)  ;  in  the 
same  way,  what  an  auctioneer  says  at  the  sale  binds  the 
principal,  but  not  at  another  time  (u). 

There  appears,  however,  to  be  one  exception  to  the  rule  Exception 
that  a  principal  is  liable  for  representations  made  by  his  pdndpal  not 
agent,   viz.,  he    is  not   liable  for  representations  as  to  liable  for 
pecuniary  character,  for  by  the  6th  sect,  of  the  9  Geo.  IV.  tfnLtiona^ 
c.  14,  it  is  enacted  that,  in  order  to  make  a  person  liable  t0  ck»acter' 
on  such  a  representation,  it  must  be  in  writing  signed  by 
the  person  himself  against  whom  the  action  is  brought. 
The  6th  section  is  as  follows : — "No action  shall  be  brought 
whereby  to  charge  any  person  upon  or  by  reason  of  any 
representation  or  assurance  made  or  given  concerning  or 
relating  to  the  character,  conduct,  credit,  ability,  trade 
or  dealing  of  any  other  person,  to  the  intent  and  purpose 

(«    Meredith  v.  Footner  (1843),  11  Kouldsworth  v.  City  of  Glasgow  Bank 

M.  &W.  202.  (1880),    .3    Ap.    Cas.    317;    Smith's 

(o)  Clifford  v.   Burton    (1823),    1  Commercial  Law,  10th  ed.  p.  1-32. 
Biug.  19lJ.  (*)  Snowball  v.  Goodricke  (1833), 

(p)  Palethorp  v.  Furnish,  2  Esp.  4  B.  &  Ad.  541. 
oil,  note  (23  Geo.  III.).  (t)  Helyear  v.  Hauhe  (1S03),  5 

iq)  Jones   v.   Hughes    (1850),    5  E*p.  72. 
Ex.  104.  (,,)  Brett  v.  dowser  (1S80),  5  C. 


(»•)  Barwick  v.  English  Joint  Stock 
Bank   (1867),    L.    li.  4   Ej     25y  ; 


P.  D.  376. 
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that  such  other  person  may  obtain  credit,  money  or 
goods  upon  (sic),  unless  such  representation  or  assurance 
be  made  in  writing  signed  by  the  party  to  be  charged 
therewith." 

Baron  Bramwell,  in  Swift  v.  Jewsberry  (x),  said,  "In 
my  opinion  the  effect  of  the  statute  is  this :  that  a  man 
should  not  be  liable  for  a  fraudulent  representation  as  to 
another  person's  means,  unless  he  puts  it  down  in  writing 
and  acknowledges  his  responsibility  for  it  by  his  own 
signature.  He  is  neither  to  have  the  words  proved  by 
word  of  mouth,  nor  the  authority  given  to  an  agent,  for 
whose  act  it  is  sought  to  make  him  responsible,  proved  by 
word  of  mouth."  In  that  case,  a  bank  was  sought  to  be 
made  liable  for  a  representation  made  by  its  manager  as 
to  the  credit  of  a  customer,  and  the  Court  held  it  was  not 
liable.  It  was  argued  by  Mr.  Day  (now  Mr.  Justice  Day), 
that  there  must  be  some  exception  put  to  the  statute  to 
meet  the  necessity  of  the  case.  To  this  Baron  Bramwell 
replied  :  "If  this  were  a  necessary  thing  for  the  purpose 
of  a  banking  company  carrying  on  business  it  might  be 
otherwise;  but  it  is  not  a  necessary  thing  for  the  carrying 
on  of  their  business,  it  is  no  part  of  their  business,  it  is  a 
thing  which  can  be  done,  and  it  is  done,  by  bankers  and 
their  officers,  individually  and  personally,  therefore  there  is 
no  such  necessity  as  Mr.  Day's  proposition  would  assume." 
A  statement  that  a  document  has  been  lodged  is  not 
a  representation  as  to  credit  within  the  Act,  as,  for 
example,  that  a  share  certificate  has  been  lodged  with  a 
company  (//). 
Principal  If  the  principal  adopts  the  contract  of  his  agent  and 

must  accept       sueg  on  ^  |ie  must  adopt  it  cum  onere  or  not  at  all. 

contract  with  L 

burdens  or  Baron  Wilde  lays  down  the  principle  as  follows  :  "What- 
ever his  previous  authority  to  the  agent,  whatever  his 
innocence,  he  must,  as  it  seems  to  me,  adopt  the  whole 

(.-■)   (1874),  L.  It.  9  Q.  15.  301.  ('/)    Bishop  v.  Balkia  Consolidated 

Co.  (1890),  2.3  Q.  B.  D.  522. 


not  at  all. 
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contract,  including  the  statements  and  representations 
which  induced  it,  or  repudiate  the  contract  altogether. 
There  are,  no  doubt,  many  frauds  committed  by  agents 
which  could  not  bind  their  principals,  but  I  hold  that  the 
statements  of  the  agent  which  are  involved  in  the  con- 
tract as  its  foundation  or  inducement  are,  in  law,  the 
statements  of  the  principal  "  (z).  The  principal  will  have 
to  adopt  the  whole  contract  or  reject  it  altogether ;  he 
cannot  adopt  one  part  and  repudiate  the  other.  Lord 
Cranworth,  in  a  case  where  an  agent  had  acted  without 
authority,  and  the  principal  wished  to  adopt  the  contract 
only  so  far  as  it  was  beneficial  to  him,  said,  "  "Where  a 
contract  has  been  entered  into  by  one  man  as  agent  for 
another,  the  person  on  whose  behalf  it  has  been  made 
cannot  take  the  benefit  of  it  without  bearing  its 
burthen  "  (a). 

The  contract  may  be  made  in  the  name  of  the  agent.  Deed  executed 
When  the  contract  is  by  deed,  and  purports  to  be  the  his  own* name. 
deed  of  the  agent,  then  the  principal  cannot  sue  upon  it 
at  law,  by  reason  of  the  technical  rule  that  those  persons 
only  can  sue  or  be  sued  upon  an  indenture  who  are 
named  and  described  in  it  as  parties  (6).  See,  however, 
the  46th  section  of  the  Conveyancing  Act,  1881,  which 
allows  the  donee  of  a  power  of  attorney  to  execute  a  deed 
in  his  own  name,  and  which  provides  that  it  shall  be  as 
effectual  to  all  intents  as  if  it  had  been  executed  or  done 
by  the  donee  of  the  power  in  the  name  and  with  the 
signature  of  the  donee  thereof. 

Sir  Montague  Smith  said  (c) :  "Speaking  generally,  General  rule. 
an  undisclosed  principal  may  sue  or  be  sued  upon  mer- 
cantile contracts  made  by  his  agent  in  his  own  name, 
subject  to  any  defences  or  equities  of  which  notice  may 

(«)    Udell  v.   Atkerton  (1861),  7  M.  &  W.  79,  at  p.  95. 

H.  &  N.  172,  at  p.  184.  (c)  Browning  v.  The  Prov.  Lister- 
ia) Bristowe  v.  Whitmore  (1861),  ance  Co.  of  Canada  (1875),  L.  11.  5 

9  H.  L.  391,  404.  P.  C.  263,  at  p.  272. 
(b)  Beckham  v.  Drake  (1841),   9 
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exist  against  the  agent  (Hiqgins  v.  Senior  (d)  ;  Colder  v. 
Dobett  (e) ).  There  seems  no  sufficient  ground  for  making 
a  distinction  in  the  case  of  a  marine  policy  of  insurance, 
especially  when,  having  regard  to  the  ordinary  course  of 
business,  it  must  be  known  that  they  are  commonly 
made  by  agents."  In  the  case  before  him,  the  actual 
policy  had  not  been  issued,  but  only  a  certificate  of 
insurance,  which  stated  that  the  agent  (mentioning  his- 
name)  had  effected  the  insurance,  and  which  certificate 
had  not  the  ordinary  words,  "  I,  A.  B.,  as  well  in  my  own 
name  as  for  and  in  the  names  of  all  or  every  other  person 
or  persons  whom  the  same  doth,  may,  or  shall  appertain, 
in  part,  or  in  all;"  the  Court  held  that  though  these 
words  were  not  contained  in  the  certificate,  it  ought  to 
be  construed  with  regard  to  the  proved  usage,  viz.,  to 
treat  such  a  document  as  provisional,  and  entitling  to  a 
policy  in  the  common  form,  and  that  the  principal  could 
therefore  sue. 

Lord  Denman,  in  Sims  v.  Bond(f),  said,  "It  is  a  well 
established  rule  of  law  that  where  a  contract  not  under 
seal  is  made  with  an  agent  in  his  own  name  for  an 
undisclosed  principal,  either  the  agent  or  the  principal 
may  sue  upon  it,  the  defendant  in  the  latter  case  being 
entitled  to  be  placed  in  the  same  situation  at  the  time  of  the 
disclosure  of  the  real  principal  as  if  the  agent  had  been 
the  contracting  party.  .  .  .  But  where  money  is  lent 
by  another  in  his  own  name,  the  plaintiff,  who  alleges 
that  he  was  in  reality  the  lender,  must  prove  the  fact 
distinctly  and  clearly.  He  must  show  that  the  loan,, 
though  nominally  that  of  another,  was  really  intended  to 
be  his  own  "  (<j). 

Where  the  sub-agent  who  has  not  been  appointed  with 
the    principal's   authority   makes    a    different    kind   of 


(d)  (1841),  8  M.  &  W.  S34. 

(e)  (1871),  L.  R.  6  C.  I'.  486. 
(/)   (1833),  5  B.  6c  Ad.  389. 


(a)  See  also  Cooke  v.  Seelcy  (1848), 
2  Ex.  746. 
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contract  with  the  third  party  than  that  the  agent  was 
authorized  to  make,  the  principal  cannot  sue  on  it  (h) ; 
the  fact  that  the  principal  has  done  so  being  evidence 
that  the  agent  contracted  as  principal. 

If  the  agent  has  commenced  an  action,  the  principal 
can  still  intervene  at  any  stage,  and  after  his  intervention 
the  right  of  the  agent  to  sue  ceases  (0,  unless  the  prin- 
cipal is  indebted  to  the  agent,  or  the  agent  has  a  lien  on 
the  goods  or  their  proceeds,  in  which  case  the  agent's 
right  is  superior  (k). 

The  principal  can  sue  the  third  party,  either  in  his 
own  name  or  in  that  of  the  agent.  If  he  sues  in  that  of 
the  agent  he  is  liable  to  have  a  defence  set  up  which 
may  be  good  only  as  against  the  agent,  and  so  he  may 
be  defeated.  Thus,  where  a  principal  sued  in  the  name 
of  his  insurance  broker  for  the  amount  of  a  loss,  a  settle- 
ment in  account  between  the  broker  and  the  third  party 
was  held  a  good  defence.  C.  J.  Denman  said :  "The  plain- 
tiff, though  he  sues  as  trustee  of  another,  must,  in  a  court 
of  law,  be  treated  in  all  respects  as  a  party  in  the  cause;  if 
there  is  a  defence  against  him,  there  is  a  defence  against 
the  cestui  que  trust  (the  principal),  who  uses  his  name, 
and  the  plaintiff  cannot  be  permitted  to  say,  for  the 
benefit  of  another,  that  his  own  act  (the  settlement  in 
account)  is  void  which  he  cannot  say  for  himself  "  {I). 

If  a  foreign  principal  sues  in  his  agent's  name,  and 
the  agent  has  been  treated  as  making  the  contract  only 
as  agent,  then  the  action  brought  in  the  agent's  name 
will  be  stayed  unless  the  principal  gives  discovery  (in) . 
Lord  Esher,  when  Master  of  the  Eolls,  said:  "I  am 
prepared   to    decide    that,    where   it   is   known    to    the 


third  party 

and  makes 
different  con- 
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authorized. 
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(h)  New  Zealand  Land  Co.  v. 
Watson  (1881),  7  Q.  B.  D.  374. 

(i)  Sadler  v.  Leigh  (1815),  4 
Camp.  195. 

(k)  Hudson  v.  Granger  (1821),  5 
B.  &  Aid.  27  ;  Drinkwater  v.  Good- 


win (1775),  Cowp.  251. 

(/)  Gibson  x.  Winter  (1833),  5  B. 
&  Adol.  96  ;  see  also  Duke  of  Norfolk 
v.  Worthy  (1808),  1  Camp.  337. 

(m)  Willis  <$■  Co.  v.  Baddeley 
(1892),  2  Q.  B.  324. 
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Court  that  there  is  a  foreign  principal  residing  abroad, 
who  is  the  real  plaintiff  in  the  action,  and  is  only  suing 
through  his  agent  here,  and  that  agent  was  dealt  with 
by  the  other  side  as  agent,  and  not  as  principal,  then,  in 
order  to  prevent  palpable  injustice,  the  Court,  by  reason 
of  its  inherent  jurisdiction,  will  insist  that  the  real 
plaintiff  shall  do  all  that  he  ought  to  do  for  the  purposes 
of  justice,  as  if  his  name  were  on  the  record.  It  is  true 
the  Court  cannot  make  an  order  on  him  such  as  is  here 
asked  for  (discovery),  but  it  can  say  that  the  nominal 
plaintiff  shall  not  proceed  with  the  action  till  the  real 
plaintiff  has  done  that  which,  had  he  been  a  party  to  the 
action,  he  might  have  been  ordered  to  do." 

The  fraud  of  the  agent  when  acting  within  the  scope 
of  his  authority  and  for  his  principal's  benefit  is  a 
defence  to  an  action  by  a  principal  against  the  third 
party,  and  the  third  party  can  also  make  the  principal 
liable  for  such  fraud  in  an  action  (n).  Where,  however, 
the  fraud  alleged  is  one  committed  by  the  agent  for  his 
own  purposes,  the  act  must  be  strictly  shown  to  have  been 
within  the  scope  of  the  agent's  authority,  otherwise  the 
principle  of  estoppel  does  not  apply.  Thus,  though  a 
master  of  a  ship  has  authority  to  sign  for  goods  put  on 
board,  if  the  principal  can  show  that  the  goods  were  in 
fact  not  put  on  board,  then  he  is  not  bound  by  his 
master's  receipt,  for  it  is  not  within  the  scope  of  a 
master's  authority  to  sign  for  goods  not  put  on  board. 
So,  similarly,  a  wharfinger  whose  servant  had  authority 
to  give  receipts  for  goods  warehoused,  was  held  not  liable 
for  a  receipt  given  by  such  servant  fraudulently  of  goods 
never  received  (o) . 

In  Thome  v.  Heard  a  solicitor,  who  it  was  alleged  was 
agent  of  the  defendants  (the  first  mortgagees  of  a  property), 
in  conducting  the  sale  thereof,  concealed  the  fact  that  the 


(n)   See  Liability  of  Principal  to 
Third  Party,  pp.  -11-1—420. 


(<>)   Coleman  v.  Riches  (1S-55),  16 
C.  ii.  101. 
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property  had  been  sold  from  the  plaintiff,  the  second  mort- 
gagee, in  order  to  comrnit  a  fraud.  The  defendants  person- 
ally were  unaware  of  the  existence  of  the  second  mortgage. 
The  solicitor  then  appropriated  the  money  remaining 
over  after  paying  the  defendants,  the  first  mortgagees, 
to  his  own  use.  The  second  mortgagee  sought  by  the 
action  to  make  the  first  mortgagee  liable  for  the  solicitor's 
fraud.  Lord  Herschell,  in  holding  that  they  were  not 
liable,  said  :  "In  order  to  charge  any  person  with  a  fraud 
which  has  not  been  personally  committed  by  him,  the 
agent  who  has  committed  the  fraud  must  have  committed 
it  while  acting  within  the  scope  of  his  authority,  while 
doing  something  and  purporting  to  do  something  on 
behalf  of  his  principal.  If  the  person  is  doing  some- 
thing within  the  scope  of  his  authority,  and  purporting 
to  do  it  for  the  principal,  although  in  doing  it  he  com- 
mits a  wrong  which  his  principal  neither  sanctioned  nor 
intended,  the  principal  may  be  liable.  But  if  the  person, 
although  he  has  been  employed  as  agent,  is  not,  in  the 
transaction  which  is  the  wrongful  act,  acting  for,  or 
purporting  to  act  for,  the  principal,  it  seems  to  me  to  be 
impossible  to  treat  that  as  the  fraud  of  the  principal"  (p). 
Lord  Herschell  then  pointed  out  that  neither  the  solicitor 
nor  the  first  mortgagees  intended  that  the  money 
remaining  over  after  paying  the  first  mortgage  should 
be  held  for  the  benefit  of  the  first  mortgagees,  and  said  : 
"  To  suppose  that  in  defiance  of  the  intentions  of  both 
parties  to  such  a  transaction,  nevertheless  there  was  the 
relation  of  agency,  would,  it  seems  to  me,  be  a  somewhat 
extravagant  conclusion." 

The  following  reasons  why  the  principal  is  liable  for 
the  fraud  of  his  agent  have  been  given  as  follows :  "Every 
person  who  authorizes  another  to  act  for  him  in  the 
making   of   a   contract,  undertakes  for   the  absence  of 
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O)   Thome  v.  Heard  (1895),  A.  C.  495. 
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fraud  in  that  person  in  the  execution  of  the  authority  he 
has  given,  as  much  as  he  undertakes  for  its  absence  in 
himself  when  he  makes  the  contract  "  (q) ;  or  the  master 
is  liable  for  every  such  wrong  of  his  servant  or  agent  as 
is  committed  in  the  course  of  his  service,  because  he  has 
put  the  agent  in  his  place  to  do  that  class  of  acts,  and 
he  mast  be  answerable  for  the  manner  in  which  the 
agent  has  conducted  himself  in  doing  the  business  which 
it  was  the  act  of  the  master  to  place  him  in  (r). 

The  same  rule  applies  to  directors  of  companies.  A 
company  is  bound  by  the  acts  of  its  directors,  provided 
the  acts  are  within  the  limit  of  the  directors'  apparent 
or  real  authority,  and  the  person  dealing  with  them  is 
acting  bond  fide  and  has  no  notice  of  any  irregularity  of 
their  proceedings.  The  power  of  the  directors  to  bind 
the  company  is  not  affected  by  any  irregularity  in  their 
appointment,  if  the  person  dealing  with  them  acted  bond 
Me  and  without  notice  of  any  irregularity,  although  such 
irregularity  may  prevent  the  company  from  enforcing  what 
they  have  purported  to  do  as  agents  of  the  company  (s). 

The  fact  that  the  principal's  negligence  has  enabled 
the  agent  to  commit  a  fraud  is  no  reason  for  making  the 
principal  liable  for  it.  Thus  an  insurance  company  were 
held  not  liable  to  have  their  legal  mortgage  postponed 
under  the  following  circumstances.  They  had  taken  a 
mortgage  from  their  manager,  and  then  allowed  him  as 
manager  to  have  a  key  of  the  safe  where  the  deeds  were 
kept.  He  took  advantage  of  the  fact  of  having  the  key 
to  take  the  deeds,  leaving  the  mortgage  deed,  and  mort- 
gaged the  property  over  again.  The  Court  of  Appeal 
held  that  the  company,  as  they  were  not  party  to  the 


(q)  Per  L.  J.  Bramwell  in  Weir 
v.  Bell  (1878),  3  Ex.  D.  238,  at  p. 
245. 

(»■)  Per  "Willes,  J.,  in  Barwick  v. 
English  Joint  Stock  Bank  (1867), 
L.'R.  -2  Ex.  259. 


(s)  Garden,  Gulh/  §  Co.  v. 
M'Zi&ter  (1875),  1  Ap.  Cas.  39. 
As  to  the  authority  of  a  managing 
director,  see  Biggerstaff  v.  Iiowati's 
Wharf,  Ltd.,  1896,  2  Ch.  93. 
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fraud,  had  not  their  legal  mortgage  postponed  (t),  and 
decided  that  the  Court  would  only  postpone  the  prior 
legal  estate  to  a  subsequent  equitable  estate,  (a)  where 
the  owner  of  the  legal  estate  has  assisted  in  or  connived 
at  the  fraud  which  has  led  to  the  creation  of  a  subse- 
quent equitable  estate  without  notice  of  the  prior  legal 
estate ;  of  which  assistance  or  connivance,  the  omission 
to  use  ordinary  care  in  inquiring  after  or  keeping  title 
deeds  may  be  (and  in  some  cases  has  been  held  to  be) 
sufficient  evidence  where  such  conduct  could  not  be 
otherwise  explained  ;  (b)  where  the  owner  of  the  legal 
estate  has  constituted  the  mortgagor  his  agent  with 
authority  to  raise  money,  and  the  estate  thus  created 
has  by  fraud  or  misconduct  of  the  agent  been  repre- 
sented as  the  first  estate.  But  the  Court  will  not  post- 
pone the  prior  legal  estate  to  the  subsequent  equitable 
estate  on  the  ground  of  any  mere  carelessness  or  want 
of  prudence  on  the  part  of  the  legal  owner. 

In  Brocklesby  v.  Temperance  Building  Society  (u)   the  Principal 
plaintiff  came  under  the  principle  laid  down  in  (b)  above.  £aud  of  "agent 
He  had  authorised  his  son  to  raise  £2,250  as  to  £750  to  wheu  within 
pay  off  a  mortgage  on  his  property  to  the  Union  Bank  of PMseau-C°Pe 
of  London.     To  enable  the  son  to  raise  this  loan  he  gave  thorit>'- 
him  the  following  letter  to  the  manager  of  that  bank : 
"Please  to  hand  to  the  bearer  of  this  (in  payment  of  the 
balance  of  my  loan  and  interest)  the  deeds  deposited  by 
me  with  you  as  security  for  the  loan."     The  son,  instead 
of  raising  only  £2,250,  raised  £3,500,  and  pocketed  the 
difference.     The  plaintiff  was  held  liable  for  the  whole 
amount  on  the  ground  that  where  a  person  has  entrusted 
another  with  the  possession  of  title  deeds  with  authority 
to  raise  money  upon  them,  he  cannot  take  advantage 

(t)  Northern    Counties,   §c.    Fire  (w)   (1895),  A.  C.   173  ;    see  also 

Insurance  Co.   v.  Whipp  (1884),  26  Perry- Herrick  v.Atttvood  (1857),  25 

C.   D.    482;    see  also   Scholfcld  v.  Beav.  205;  Davy  v.   Waller  (1899), 

Londesborough  (1896),  A.  C.  514.  81  L.  T.  107. 
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of  any  limitation  in  point  of  amount  placed  upon  the 
authority  to  raise  money  as  against  a  lender  who  has 
no  notice  of  the  limitation.  The  mere  allowing  the 
agent  to  have  possession  of  title  deeds  is  not  enough  to 
enable  the  agent  to  make  a  valid  mortgage.  It  must  be 
coupled  with  an  authority  to  use  the  deeds  for  the  pur- 
pose of  raising  money.  The  act  of  the  agent  was  held 
within  the  apparent  scope  of  his  authority  in  the  fol- 
lowing case,  and  the  principal  was  therefore  held  bound. 
The  principal  had  given  his  agent  a  delivery  order  signed 
in  blank,  and  had  authorised  him  to  fill  it  up  with  a  cer- 
tain number  of  parcels.  The  agent  filled  the  delivery  order 
up  with  a  greater  number.  The  principal  was  therefore 
held  not  entitled  to  bring  trover  against  the  warehouseman 
for  the  number  delivered  up  in  excess  of  the  authority  (x). 
So  also  where  a  company  authorised  their  broker  to  raise 
a  certain  amount  of  money  on  debenture  stock,  and  gave 
him  the  stock  for  the  purpose  of  raising  it,  the  company 
was  held  liable  for  the  amount  actually  advanced  upon 
it,  and  not  only  for  the  amount  it  had  received  (y). 

If  the  agent  conceals  something  he  knows  and  which 
he  ought  to  tell  his  principal,  that  knowledge  is  imputed 
to  the  principal,  and  if  the  effect  of  imputing  the 
knowledge  of  the  agent  to  the  principal  is  to  make  the 
contract  a  fraudulent  one,  then  the  contract  is  vitiated. 

Lord  Halsbury,  in  Blackburn  v.  Vigors  (z),  discusses 
the  proposition  that  knowledge  of  the  agent  is  the 
knowledge  of  the  principal,  and  said  :  "  Some  agents 
so  far  represent  the  principal  that  in  all  respects  their 
acts  and  intentions  and  their  knowledge  may  truly  be 
said  to  be  the  acts,  intentions  and  knowledge  of  the 
principal.        Other    agents    may    have   so   limited   and 


(%)    Union  Credit  J  la  til:  \.  Mersey  Brevinq  Co.   (1896),  65  L.   J.   Ch. 

Dock  and   Earbour  Board  (1899),  2  915. 
Q.  15.  205.  (z)  (1887),   12  Ap.   Cas.  531,  at 

(y)  Robinson  v.    Montgomeryshire  p.  537. 
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narrow  an  authority,  both  in  fact  and  in  the  common 
understanding  of  their  form  of  employment,  that  it 
would  be  quite  inaccurate  to  say  that  such  an  agent's 
knowledge  or  intentions  are  the  knowledge  and  in- 
tentions of  his  principal,  and  whether  his  acts  are 
the  acts  of  the  principal  depends  upon  the  specific 
authority  he  has  received.  .  .  .  Where  the  employ- 
ment of  the  agent  is  such  that  in  respect  to  the 
particular  matter  in  question  he  really  does  represent 
the  principal,  the  formula  that  the  knowledge  of  the 
agent  is  his  knowledge  is  correct :  but  it  is  obvious  that 
formula  can  only  be  applied  when  the  word  '  agent '  and 
'  principal '  are  limited  in  their  application ;  for  to  lay 
down  as  an  abstract  proposition  that  every  agent,  no 
matter  how  limited  the  scope  of  his  agency,  would  bind 
airy  principal  even  by  his  acts,  is  obviously  and  upon 
the  face  of  it  absurd  ;  and  yet  it  is  upon  the  fallacious 
use  of  the  word  agent  that  plausibility  is  given  to 
reasoning  which  requires  the  assumption  of  some  such 
proposition."  When  a  person  is  the  agent  to  know, 
his  knowledge  does  bind  the  principal  :  therefore 
it  has  been  held  that  knowledge  of  a  captain  (a),  in 
charge  of  goods,  and  knowledge  of  the  consignor  (6),  was 
knowledge  of  the  principal ;  but  the  knowledge  of  an 
insurance  agent  who,  though  he  had  attempted  to 
insure,  had  not  acted  as  the  agent  who  procured  the 
insurance,  is  not  the  knowledge  of  the  principal  (c). 
Lord  Macnaghten  expressed  himself  adverse  to  extending  Lord  Mac- 

the  doctrine  of  constructive  notice,  and  said  that  though  n.a?lltens 

°       view. 

there  was  nothing  unreasonable  in  imputing  to  a  ship- 
owner who  effects  an  insurance  on  his  vessel  all  the 
information  with  regard  to  his  own  property  which  the 

O)     Proudfoot       v.       Monte fiore  IT.  E.  12. 
(1866),    L.    R.    2    Q.     B.     oil;  (c)  Blackburn  v.    Vigors  (1887), 

Gladstone    v.   Edkj   (1813),    1    M.  12  Ap.  Cas.  531.  See  also  Blackburn 

&  S.  35.  v.  Saslam  (1888),  21  Q.  B.  D.  141. 

(b~)  Fitzherbert  v.  Mather  (1785), 

W.  A  A 


of. 
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agent  to  whom  the  management  of  the  property  is 
committed  possessed  at  the  time,  but  it  was  different 
when  the  agent  whose  knowledge  it  is  sought  to  impute 
to  the  principal  is  not  the  agent  to  whom  the  principal 
would  look  for  information. 
BlacJcbmny.  In  Blackburn  v.  Vigors,  the  principal  employed  a 
J°  broker    to    insure.       Before    the    broker    effected    the 

insurance  material  facts  came  to  his  knowledge  which 
affected  the  risk.  These  facts  he  did  not  communicate 
to  the  principal.  The  principal  afterwards  effected  an 
insurance  through  another  broker,  and  it  was  held  that 
he  was  not  affected  by  the  knowledge  of  the  first  broker. 
Lord  Halsbury  asked :  "  How  is  it  possible  to  suggest 
that  the  assured  could  rely  upon  the  communication  of 
every  piece  of  information  acquired  by  an  agent  through 
whom  the  assured  has  unsuccessfully  attempted  to 
procure  an  insurance?"  In  Blackburn  v.  Haslam,  the 
brokers  entered  into  the  negotiations  for  the  insurance 
without  knowing  of  anything  beyond  that  the  ship  was 
overdue.  After  they  had  made  the  offer  they  received 
information  that  she  was  in  fact  lost ;  they  did  not 
communicate  this  fact  to  the  principal.  They  then  put 
their  principal  in  direct  communication  with  the  under- 
writers, and  he  personally  concluded  the  negotiations. 
Under  these  circumstances  the  knowledge  of  the  brokers 
was  held  to  be  the  knowledge  of  the  principal,  since  he 
only  continued  the  negotiations  begun  by  the  agents. 

In  Thome  v.  Heard  (d),  the  question  was  discussed 
whether  the  knowledge  of  the  solicitor,  who  acted  for 
the  mortgagor  and  the  first  mortgagee  in  a  sale,  that 
there  was  a  second  mortgage  affected  the  first  mortgagee 
with  notice  of  its  existence.  The  knowledge  had  not 
been  acquired  as  agent  of  the  first  mortgagee,  but  aliunde. 
For  the  purpose  of  a  fraud  of  his  own  the  solicitor  never 
mentioned  its  existence  to  the  first  mortgagee.      Lord 

(V)  (IS".')),  A.  C.  495. 
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Herschell  expressed  an  opinion,  that  though  it  was  not 
necessary  to  decide  the  point,  he  was  not  inclined  to 
impute  such  knowledge  to  the  first  mortgagee. 

In  Bawden  v.  London,  Edinburgh,  dec.  Assurance  Knowledge  of 
Co.  (e),  the  knowledge  of  the  insurance  agent  was  held  company's 
the  knowledge  of  the  principal.  There  the  insurance  nsent- 
proposal,  which  was  against  accidents,  contained  a 
statement  that  the  insured  had  no  physical  infirmity  ; 
and  it  was  contended  for  the  assurance  company  that 
this  was  the  basis  of  the  contract.  It  appeared,  however, 
that  the  insured  could  not  read  and  write,  and  that  the 
agent  knew  the  fact  that  the  insured  had  only  one  eye, 
but  did  not  tell  the  company.  Nearly  three  years  after- 
wards, the  insurer  lost  his  second  eye,  and  claimed  for 
a  permanent  total  disablement.  The  Court  held  that  the 
proposal  must  be  construed  to  have  been  negotiated  and 
settled  by  the  agent  with  a  one-eyed  man,  and  held  the 
insurance  company  were  liable.  The  effect  of  these 
cases  seems  to  be  that  the  knowledge  which  the  agent 
has  in  his  mind  when  contracting  is  the  knowledge  of 
the  principal,  however  it  may  have  been  acquired.  If 
the  agent  acquired  the  knowledge  in  another  capacity 
it  would  depend  on  the  circumstances  whether  it  should 
be  inferred  that  he  contracted  with  such  knowledge  when 
contracting  for  the  principal.  Thus,  if  he  has  been 
informed  earlier  in  the  day,  when  acting  for  another 
person,  it  might  be  inferred  that  he  had  not  forgotten  (/). 

Sect.  3,  sub-sect.  2,  of  the  Conveyancing  Act, 
1882  {ff),  enacts  : 

"A  purchaser  shall  not  be  affected  by  notice  of  any 
instrument,  fact  or  thing,  unless  in  the  same  trans- 
action, with  respect  to  which  a  question  of  notice 
arises,  it  has  come  to  the  knowledge  of  his  counsel, 
as  such,  or  of  his  solicitor  or  other  agent  as  such,  or 

( 1S9:T),  2  Q.  B.  534.  140  a.  and  b. 

C/)  Dresserv.  Norwood (1864),  17  (jf)  45  &  46  Vict.  c.  39. 

C.  B.  X.  S.  466,  and  Story,  sec.  140, 
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would  have  come  to  the  knowledge  of  his  solicitor  or 
other  agent  as  such  if  enquiries  and  inspections  had 
been  made  as  ought  reasonably  to  have  been  made  by 
the  solicitor  or  other  agent." 

If  a  principal  purposely  employs  an  agent  ignorant 
of  the  truth,  in  order  that  the  agent  may  make  a  false 
statement,  believing  it  to  be  true,  and  ma}T  so  deceive 
the  party  with  whom  he  is  dealing,  the  representation 
by  the  agent  becomes  a  misrepresentation  by  the 
principal,  so  as  to  vitiate  the  contract.  Thus,  where 
an  agent  was  emplo}7ed  to  sell  some  sheep,  and  the 
principal  did  not  tell  him  that  they  were  affected  with  rot, 
"because  he  was  not  such  a  fool,"  and  the  agent,  being  in 
ignorance  of  the  fact  that  the  sheep  were  so  affected,  said 
they  were  all  right,  the  contract  was  held  to  be  vitiated  (g). 

A  person  who  has  been  induced  to  give  more  for 
property  than  he  otherwise  would  have  by  a  representa- 
tion made  by  an  agent  is  entitled  to  compensation  if 
he  complains  before  completing  the  contract ;  but  after 
the  contract  is  executed  he  has  no  remedy  against  the 
principal  (h). 

In  Brett  v.  Clowser  (i)  an  auctioneer,  being  misled  by 
a  plan  innocently,  while  selling  a  public-house,  repre- 
sented there  was  a  right  of  way  from  it  to  Hampstead 
Heath.  The  purchaser  did  not  take  any  action  against 
the  vendor  (the  principal)  until  after  the  completion  of 
the  purchase,  and  it  was  then  held  too  late. 

When  the  principal  sues  a  third  party,  whether  on  a 
contract  or  in  tort,  it  must  always  be  remembered  that 
the  authority  the  agent  has  as  between  the  principal  and 
third  parties  is  the  authority  that  the  principal  held  the 


(jf)  Luagater  v.  Love  (1SS1),  44 
L.  T.  694.  Similarly  the  principal 
cannot  take  advantage  of  the  Eacl 
that  his  agent  is  illiterate  and  cannot 
read  the  conditions  on  a  contract. 
Kirby  v.  G.W.R.  (1868),   18  L.  T. 


658;  For, ma,,  v.  G.W.R.  (1878), 
38  L.  T.  851. 

(70  Brett  v.  Clowser  (1880),  5 
C.  P.  D.  376. 

(«')   Obi  supra. 
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agent  out  to  have.  The  principle  by  which  the  principal 
is  estopped  from  disputing  the  apparent  authority  of  the 
agent  has  been  discussed  elsewhere  already  at  length.  It 
rests  on  the  principle  of  common  fairness,  that  if  one  of 
two  innocent  persons  must  suffer,  that  one  should  do  so 
who,  by  his  words  or  actions,  misled  the  other.  It  applies 
both  to  ordinary  agencies  and  to  mercantile  transactions. 
This  principle  applies  also  where  there  is  no  question  of 
agency.  Thus,  where  a  person  who  had  a  mortgage  over 
- une  goods  stood  by  and  allowed  them  to  be  seized  and 
sold,  he  was  held  not  entitled  to  recover  them  from 
the  person  who  bought  them  under  the  sale.  Lord 
Denman  said  (k)  :  "  The  rule  of  law  is  clear,  that  where 
one  by  his  words  or  conduct  wilfully  causes  another  to 
believe  the  existence  of  a  certain  state  of  things,  and 
induces  him  to  act  on  that  belief  so  as  to  alter  his  own 
previous  position,  the  former  is  concluded  from  averring 
against  the  latter  a  different  state  of  things  as  existing  at 
the  time.  .  .  .  And  we  think  the  plaintiff's  conduct,  in 
standing  by  and  giving  a  kind  of  sanction  to  the  proceed- 
ings under  the  execution,  was  a  fact  of  such  a  nature  that 
the  opinion  of  the  jury  ought,  in  conformity  with  Heane 
v.  Rogers  (I),  and  Graves  v.  Key{m),  to  have  been  taken 
whether  he  had  not  in  point  of  fact  ceased  to  be  owner." 

So  in  an  action  against  a  principal  on  some  bills  drawn 
by  an  agent,  the  principal  was  held  liable  for  them 
because  he  had  put  his  agent  in  such  a  position  in  the 
business  that  he  appeared  to  the  world  as  its  owner, 
and  as  such  he  would  have  authority  to  do  anything 
incidental  to  it,  such  as  drawing  bills  («). 

The  principle  of  estoppel  depends  on  having  misled 
another.  If  the  principal  has  not  by  his  acts  misled  the 
third  party,  then  the  third  party  can  get  no  better  legal 

(A)  Pickard  v.  Sears  (1837),  6  Ad.  (m)  (1832),  3  B.  &  Ad.  313. 

&  El.  at  p.  469.  („)  Edmunds    v.    Bushett   (1865), 

(0  (1829),  9  B.  &  C.  577.  L.  It.  10  Q.  B.  97. 
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position  than  the  person  through  whom  he  claims.  Thus, 
if  the  principal  entrusted  furniture  in  a  furnished  house 
to  a  person  who  happened  to  be  an  auctioneer,  but  not 
in  his  capacity  as  auctioneer,  and  the  auctioneer  sold  it 
at  his  auction-rooms  to  a  third  party,  such  third  party 
would  get  no  title  to  it.  If  the  principal  entrusted  the 
furniture  to  the  auctioneer  qua  auctioneer,  he  would 
be  bound  by  the  auctioneer's  acts  so  far  as  they  came 
within  the  ordinary  business  of  an  auctioneer  (o).  The 
true  test  is  whether  the  authority  given  in  fact  is  of  such 
a  nature  as  to  cover  a  right  to  deal  with  the  article  at  all. 
If  it  does,  and  the  dealing  effected  is  of  the  same  nature 
as  the  dealing  contemplated  by  the  authority,  and  the 
agent  carries  on  a  business  in  which  he  ordinarily  effects 
for  other  people  such  dispositions  as  he  has  effected  on 
the  particular  occasion  (the  subject-matter  of  dispute), 
then  what  he  has  done  is  within  the  general  authority,  and 
any  limitations  imposed  as  to  the  terms  on  which,  or  the 
manner  in  which,  he  is  to  sell  are  matters  which  may 
give  a  right  of  action  to  the  principal,  but  cannot  affect 
the  person  who  contracts  with  the  principal  through  the 
agent  (_/.>).  A  person  employing  a  stockbroker  on  the 
Stock  Exchange  authorizes  him  to  act  according  to  the 
ordinary  rules  of  the  Stock  Exchange  (q). 

Mr.  Justice  Blackburn  explains  the  law  as  follows  (r) : — 
"  At  common  law  a  person  in  possession  of  goods  cannot 
confer  on  another,  either  by  sale  or  pledge,  any  better 
title  to  goods  than  he  himself  had.  To  the  general  rule 
there  was  an  exception  of  sales  in  market  overt,  and  an 
apparent  exception  where  the  person  in  possession  had  a 
title  defeasible  on  account  of  fraud.  But  the  general  rule 
was,  that  to  make  either  a  sale  or  a  pledge  valid  against 

(o)  Pickering  v.   Busk  (1812),  15  L.  J.  Q.  B.  147. 

East,  38.  ('')   Cole    v.    London    and    AortA 

[p]  See  Biggs  v.  Evans  (1894),  1  Western  Bank  (1875),  10  ('.  P.  354, 

Q.  B.  88.  af  p.  363. 

(q)  Barker  v.  Edwards  (1887),  57 
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the  owner  of  goods  sold  or  pledged,  it  must  be  shown  that 
the  seller  or  pledger  had  authority  from  the  owner  to 
pledge  or  sell  as  the  case  might  be.  If  the  owner  of  the 
goods  had  so  acted  as  to  clothe  the  seller  or  pledger  with 
apparent  authority  to  sell  or  pledge,  he  was  at  common 
law  precluded  against  those  who  were  induced  bona  fide 
to  act  on  the  faith  of  that  apparent  authority  from  deny- 
ing that  he  had  given  such  authority,  and  the  result  as 
to  this  was  the  same  as  if  he  had  really  given  it.  But 
there  was  no  such  preclusion  as  against  those  who  had 
notice  that  the  real  authority  was  limited." 

In  mercantile  agency,  the  principle  of  estoppel  works  Estoppel  in 
very  large  and  far-reaching  results,  for  some  agents,  being 
entrusted  by  the  owners  of  goods  with  the  possession  of 
them,  or  the  documents  of  title  relating  to  them,  are  able 
to  appear  to  third  parties  as  if  they  were  the  actual 
owners  of  the  goods  in  their  possession.  Factors,  in  the 
usual  course  of  their  business,  are  entrusted  with  goods 
of  others,  and  sell  in  their  own  name.  If  a  principal 
therefore  employs  a  factor  to  sell  goods,  and  entrusts  him 
with  his  goods,  or  the  documents  of  title,  the  principal  is 
estopped  from  denying  the  factor's  authority,  although 
he  may  have  violated  his  instructions,  and  sold  them  at 
prices  not  authorized,  provided  always,  that  the  sale 
were  one  which  the  factor  might  have  made  while  acting 
in  the  ordinary  course  of  business  (.s).  On  the  same 
principle,  it  has  been  held  that  a  person  with  authority 
to  sell  goods  has  implied  authority  to  receive  payment 
for  them  (t).  and  that  payment  to  a  factor  authorized  to 
sell  goods  is  good  even  if  made  before  payment  is  due  (u). 

The  principle  of  estoppel  of  course  only  applies  to 
dealings  in  the  ordinary  course  of  business,  for  that  is  the 
apparent  authority  with  which   the  agent   is  invested. 

(V    Pickering  v.  Busk  (1812;,   15       Car,  &  Payne,  ?>->2. 
East,  28.  (h)  Fish    v.   K&mpton   (1849),    7 

[tj   (\,jjv!   v.    Thornton    (1828),    3       C.  B.  687. 
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Unusual  transactions  would  have  to  lie  justified  by 
proving  that  the  principal  had  done  some  act  investing 
the  agent  with  the  authority  to  do  such  unusual  act. 

The  full  application  of  the  principle  of  estoppel,  so  far 
as  agents  for  sale  were  concerned,  was  prevented  by 
certain  narrow  decisions  of  the  Courts.  Thus,  they  held 
in  Paterson  v.  Task  that  though  a  factor  had  power 
to  sell,  yet  he  could  not  pledge  (r),  and  that  this  was  so 
even  though  he  pledged  the  goods  for  his  principal's  pur- 
poses (.r).  The  Courts  also  held  that  a  factor  who  was  put 
in  possession  of  goods  for  the  purpose  of  sale,  but  whose 
authority  had  been  revoked  by  the  principal  previous 
to  his  pledging  them,  could  confer  no  title  at  all  (//). 

The  result  of  these  earlier  decisions  was  that  several 
Factors  Acts  were  passed  to  protect  third  parties  dealing 
with  factors.  These  Acts  were  more  or  less  tentative,  and 
•did  not  go  far  enough.  Now,  by  an  Act  known  as  the 
Factors  Act,  1889,  the  earlier  Acts  have  been  repealed, 
and  greater  protection  is  given.  This  Act  protects  persons 
dealing  with  a  mercantile  agent,  who  is  denned  to  be  "  a 
mercantile  agent  having,  in  the  customary  course  of  his 
business  as  such  agent,  authority  to  sell  goods,  or  to 
consign  goods  for  the  purpose  of  sale,  or  to  buy  goods, 
or  to  raise  money  on  the  security  of  goods."  Under 
the  earlier  Acts  a  servant,  or  caretaker,  or  one  in  pos- 
session of  goods  for  carriage,  or  safe  custody,  were  held 
not  to  come  within  the  purview  of  the  legislation  as  to 
factors  (z),  and  clearly  none  of  these  would  satisfy  the 
above  definition. 
Set-off,  when  Before,  however,  dealing  with  the  Factors  Act  of  1889 
i i'jiit  to*  y  and  the  rights  of  third  parties  under  it,  it  is  desirable  to 
point  out  another  result  of  the  principle  of  estoppel,  viz., 
the  right  of  the  third  party  to  set  of!  against  the  principal 

(v)  (1743),  '2  Strange,  1178.  i  C.  P.  93. 

(.-)  Graham  v.  Dyster  (1817),   G  (.-)  Heijman  v.  Fleivker  (18G3),  13 

M.  &  S.  1.  C.  B.  X.  S.  519. 

ijj)  Fuentes  v.  Jlonds  (18G9),  L.  It. 
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a  debt  due  to  him  by  the  agent  where  the  third  party 
has  dealt  with  the  agent  as  a  principal,  believing  him  to 
be  such.  The  cases  as  to  estoppel  where  a  principal  has 
given  his  agent  transfers  of  shares  illustrate  this  principle. 

If  a  principal,  however,  gives  to  his  agent  certificates  of  Blank  trans- 
shares  with  a  blank  transfer,  and  the  person  to  whom  the  Sveifto18*68 
agent  gives  the  transfer  and  certificates  gets  the  transfers  agent,  whether 
in  blank,  then  such  person  must  necessarily  have  had  principal 
notice  that  the  documents  required  to  be  other  than  as  denyjng. 

x  agent  s  right 

they  were  when  he  got  them,  and  he  takes  onl}r  such  to  sell  or 
right  as  the  agent  has,  though  if  he  received  the  trans-  ^shares 
fers  filled  up  by  the  agent  he  would  have  a  good  title  (a). 
In  all  these  cases  it  is  a  question  what  inference  a 
business  man  accustomed  to  deal  with  such  documents 
would  draw  from  the  circumstances  and  the  appearance 
of  the  documents.  Thus,  the  House  of  Lords  (b)  held 
(where  executors  filled  up  blank  transfers  and  gave  them  to 
their  broker  that  he  might  have  them  transferred  into  their 
names  from  that  of  their  testator,  and  he  fraudulently 
pledged  them)  that  a  man  of  business  would  have  seen  that 
the  documents  meant  one  of  two  things — either  that  the 
executors  were  going  to  sell  the  shares,  or  that  they  were 
signing  to  have  themselves  registered  as  shareholders. 
A  person  taking  such  transfers  would  take  the  risk  of 
which  interpretation  was  the  correct  one.  The  House  of 
Lords  held,  therefore,  the  executors  were  not  estopped 
from  setting  up  their  title  to  the  shares.  Though  the  actual 
decision  in  this  case  is  not  contradictory  to  that  in  France 
v.  Clark,  yet  some  of  the  Lords  in  their  speeches  seem 
to  think  that  the  registered  owner  of  shares  would  by 
executing  a  blank  transfer,  and  the  handing  such  transfer 
to  the  agent,  estop  himself  disputing  the  agent's  right  to 
deal  with  the  shares,  since  he  must  have  thus  signed  the 
document  with    the   intention    some .  time   or   other    of 

[a)  France    v.    Clark   (1884),    26  (b)   Colonial    Bank    v.    Cady   and 

C.  l>.  257.  Williams  (1890),  15  A.  C.  207. 
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transferring  his  shares.  Mr.  Justice  Kekewich,  in  Fox 
v.  Martin  (c),  held  that  an  owner  by  filling  up  such  a 
transfer  and  giving  it  to  a  stockbroker  (even  where  the 
transfer  did  not  require  to  be  by  deed),  did  not  estop 
himself  from  denying  his  agent  right  to  pledge  the 
shares  for  his  own  debt,  for  no  one  taking  such  transfer 
would  have  been  led  to  think  that  such  pledging  was 
within  the  broker's  authority.  If  shares  can  only  be 
transferred  by  deed,  and  the  owner  gives  a  blank  transfer, 
the  rilling  it  up  afterwards  is  a  material  alteration,  and  it  is 
void  qua.  deed,  though  it  might  operate  by  estoppel  when 
filled  up  by  the  agent  (d) . 

The  general  rule  of  the  law  is,  that  where  a  person 
has  obtained  the  property  of  another  from  one  who  is 
dealing  with  it  without  the  authority  of  the  owner,  no 
title  is  acquired  as  against  that  owner,  even  though  full 
value  be  given  and  the  property  acquired  in  the  belief 
that  an  unquestionable  title  thereto  is  being  obtained, 
unless  the  person  taking  it  can  show  that  the  true  owner 
has  so  acted  as  to  mislead  him  into  the  belief  that  the 
person  dealing  with  the  property  had  authority  to  do  so. 
If  this  can  be  shown,  a  good  title  is  acquired  by  personal 
estoppel  against  the  owner.  There  is  an  exception  to 
this  rule,  however,  in  the  case  of  negotiable  instruments. 
Airy  person  in  possession  of  these  may  convey  a  good 
title  to  them,  even  if  he  is  acting  in  fraud  of  the  true 
owner,  and  although  such  owner  has  done  nothing  to 
mislead  the  person  taking  them.  A  person  taking  such 
a  document  from  an  agent,  though  he  knows  he  is 
such,  is  not  bound  to  inquire  into  his  title  or  authority; 
and  any  negligence  that  he  may  be  guilty  of  in  taking 
them,  either  as  a  security  for  a  loan  or  in  the  case  of  a 
sale,  does  not  fix  him  with  the  agent's  defective  title  so 
long  as  he  acts   bond  fide  and  for  value.     If   there  is 


(c)  (1895),  64  L.  J.  Ch.  47:5. 

(r/)   Societe   Generate   de  Paris  v. 


Walker  (1886).  11  A.  C.  20;  Col 
Bank  v.  Carhj (1890),  15  A.  C.  333. 
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anything  which  excites  suspicion  that  there  is  something 
wrong  in  the  transaction,  the  taker  of  the  negotiable 
instrument  is  not  acting  in  good  faith  if  he  shuts  his 
eyes  to  the  facts  presented  to  him  and  puts  the  suspicions 
aside  without  further  inquiry  (e).  The  holder  of  a  negoti- 
able instrument  acquires  no  title  if  the  facts  and 
circumstances  are  such  that  the  jury  (or  whoever  tries 
the  question)  come  to  the  conclusion  that  the  holder  of 
the  negotiable  instrument  was  not  honestly  blundering 
and  careless,  but  that  he  must  have  had  a  suspicion  that 
there  was  something  wrong  and  refrained  from  asking 
questions,  not  because  he  was  an  honest  blunderer  or  a 
stupid  man,  but  because  he  thought  that  there  was  some- 
thing wrong,  and  if  he  asked  questions  or  made  further 
inquiry  it  would  result  in  his  no  longer  suspecting  but 
hiowing  what  was  wrong  (/). 

A  person  is  not  allowed  to  rely  on  the  actual  facts  Set-off. 
if  he  has  misled  a  third  party  and  so  injured  him.  If, 
therefore,  the  principal  entrusts  his  goods  to  a  person 
as  agent,  who  sells  goods  as  his  own  and  in  his  own 
name,  and  the  third  party  deals  with  that  person  as 
owner  and  believes  him  to  be  such,  he  has  a  right  to 
set  off  any  debt  the  agent  may  owe  him  as  against  the 
price  of  the  goods  (g) . 

To  establish  this  right  of  set- off  it  must  be  proved  that  the 
agent  was  given  possession  of  the  goods  by  the  principal ; 
that  the  goods  were  sold  as  the  agent's  own  goods  in  his 
own  name  as  principal,  and  with  the  authority  of  the 
principal ;  and,  thirdly,  that  the  third  party  dealt  with 
the  agent  as  the  principal  and  believed  him  to  be  such, 
and  that  before  the  third  party  was  undeceived  the  right 
to  set  off  accrued  (gg) . 

(e)  London  Joint   Stock   Bank   v.  (y)   George  v.   Glaggett  (1796),    7 

Simmons  (1892),  A.  C.  201.  Term,  359. 

(/)  Jones   v.    Gordon    (1877),    2  (f/g)  Sernenza  v.   Brin&leij  (1865), 

A.  C.   Gl(j,  per  Lord  Blackburn,  at  18  C.  B.  X.  S.  4T 
p.  G29. 
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Chief  Justice  Wilde,  in  Fish  v.  Kempton  (//),  thus 
explained  the  principle.  Where  goods  are  placed  in 
the  hands  of  a  factor  for  sale  and  are  sold  by  him 
under  circumstances  that  are  calculated  to  induce,  and 
do  induce,  a  purchaser  to  believe  that  he  is  dealing  with 
his  own  goods,  the  principal  is  not  permitted  afterwards 
to  turn  round  and  tell  the  vendee  that  the  character 
he  himself  allowed  the  factor  to  assume  did  not  really 
belong  to  him.  The  purchaser  may  have  bought  for  the 
express  purpose  of  setting  off  the  price  of  the  goods 
against  the  debt  due  to  him  from  the  seller.  But  the 
case  is  different  where  the  purchaser  has  notice  at  the 
time  that  the  seller  is  acting  merely  as  agent  of  another. 

This  right  of  set-off  only  arises  where  the  principal  has 
entrusted  the  agent  with  the  goods  or  the  documents  of 
title.  It  does  not  apply  to  a  case  where  the  principal 
employs  an  agent  as  broker  without  possession  of  the 
goods  or  what  is  equivalent  to  them  (0-  The  very  fact 
of  entrusting  goods  to  a  man  as  a  factor  with  a  right  to 
sell  them  is  prima  facie  authority  to  sell  them  in  his  own 
name  (k).  In  order  to  be  able  to  rely  on  a  set-off,  the 
third  party  must  believe  that  he  is  dealing  with  a 
principal.  It  is  not  sufficient  to  establish  the  right  to 
a  set-off  to  have  no  belief  one  way  or  other.  So,  where 
agents  sometimes  sold  on  their  own  account  and  some- 
times as  brokers,  and  the  third  party  knewT  this  and  had 
no  belief  one  way  or  other  as  to  the  particular  transaction, 
he  was  held  to  have  no  set-off  (/). 

Lord  Watson  said  :  "A  sale  by  a  broker  in  his  own 
name  to  persons  having  that  knowledge,'  (i.e.,  that  he 
was  a  broker)  "  does  not  conve}-  to  them  an  assurance 
that  he  is  selling  on  his  own  account ;  on  the  contrary, 
it  is  equivalent  to  an  express  intention  that  the  cotton  is 

(A)   (1849),  7C.  B.  G87,  atp.  691.  (?)   Cooke   v.   Eshelbij    (1887).   12 

(i)  Baring  v.  Come  (1818),  2  B.  Ap.  Cas.  -271.     See   also   Cooper  v. 

&Ald.  137.  Straus*  (1898),  U  Times,  233  (set- 

(/,•)  Exp.Dixon  (1876),  4  CD.  133.  off  in  the  hop  trad.   . 
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either  his  own  property  or  the  property  of  a  principal 
who  has  employed  him  as  an  agent  to  sell.  The  pur- 
chaser who  is  content  to  buy  on  these  terms  cannot, 
when  the  real  principal  comes  forward,  allege  that  the 
broker  sold  cotton  as  his  own.  If  the  intending  pur- 
chaser desires  to  deal  with  a  broker  as  a  principal,  and 
not  as  an  agent,  in  order  to  secure  a  right  of  set-off,  he 
is  put  upon  his  inquiry.  Should  the  broker  refuse  to 
state  whether  he  is  acting  for  himself  or  for  a  principal, 
the  buyer  may  decline  to  enter  into  the  transaction.  If 
he  chooses  to  purchase  without  inquiry,  or  notwith- 
standing the  broker's  refusal  to  give  information,  he 
does  so  with  notice  that  there  may  be  a  principal  for 
whom  the  broker  is  acting  as  agent,  and  should  that 
ultimately  prove  to  be  the  fact,  he  has,  in  my  opinion, 
no  right  to  set  off  his  indebtedness  to  the  principal 
against  debts  owing  to  him  by  the  agent."  Lord  "Watson 
then  commented  on  the  cases,  and  continued  :  "  These 
decisions  appear  to  me  to  establish  conclusively  that  in 
order  to  sustain  the  defence  pleaded  by  the  appellants 
{i.e.,  that  they  had  a  set-off  against  the  agent)  it  is  not 
enough  to  show  that  the  agent  sold  in  his  own  name. 
It  must  be  shown  that  he  sold  the  goods  as  his  own,  or, 
in  other  words,  that  the  circumstances  attending  the 
sale  were  calculated  to  induce,  and  did  induce  in  the 
mind  of  the  purchaser,  a  reasonable  belief  that  the  agent 
was  selling  on  his  own  account  and  not  for  an  undis- 
closed principal ;  and  it  must  be  shown  that  the  agent 
was  enabled  to  appear  as  the  real  contracting  party  by 
the  conduct  or  by  the  authority,  express  or  implied,  of 
the  principal.  The  rule  thus  explained  is  intelligible 
and  just,  and  I  agree  with  Lord  Justice  Bowen  that 
it  rests  upon  the  doctrine  of  estoppel." 

On  the  same  principle,  it  was  held  that  where  a  bank   Set-off  of 

\\        1-  -P 

which  had  dealings  with  a  money-lender,  and  knew  the  advances  to 
money-lender  was  only  the  pledgee  for  a  limited  advance  money-lender. 
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of   the    securities,   and   had   reason    to  believe   that  in 
pledging  them  to  it  for  his  entire  indebtedness  he  was  ex- 
ceeding any  authority  he  had  to  deal  with  them,  the  bank 
could  not  hold  them  for  more  than  what  the  money-lender 
had  advanced  on  them  (m).    If  the  bank  had  asked  him, 
and  received  an  assurance  from  him  that  he  was  acting 
honestly,  and  there  had  been  no  reason  to  doubt  him,  the 
decision  in  the  House  of  Lords  would  have  been  different. 
Knowledge  of        Lord  Blackburn  pointed  out,  in  Mildred  v.  Maspons, 
being  principal  that  by  the  common  law  knowledge,  however  obtained, 
prevents  ^iaj.  g00c]s  Were  not  the  property  of  the  person  dealing 

as  principal  prevents  the  advancer  from  having  a  lien 
for  advances  made  after  such  knowledge,  because  it  is 
unjust,  with  knowledge,  to  take  one  man's  goods  to  pay 
another's  debt,  and  that  it  was  not  necessary  that  there 
should  be  notice  of  the  name  of  the  person  who  has  an 
interest  in  the  goods,  but  only  that  there  is  a  person 
having  such  interest  (»).  Lord  Tenterden,  in  Evans  v. 
Trueman  (o) ,  speaking  of  knowledge,  said:  "A  person 
may  have  knowlege  of  a  fact  either  by  direct  communi- 
cation or  by  being  aware  of  circumstances  which  must 
lead  a  reasonable  man  applying  his  mind  to  them,  and 
judging  from  them,  to  the  conclusion  that  the  fact  is  so." 
It  is  not  necessary  either  to  allege  in  the  pleadings  that 
there  was  no  means  of  knowledge ;  whether  there  was 
knowledge  or  not,  is  a  matter  of  evidence  (p). 

If  the  third  party's  agent  knows  that  he  is  only  dealing 
with  an  agent,  there  is  no  right  of  set-off,  though  the 
third  party  himself  did  not  know  the  fact  (r/).  It  has 
been  decided  that  the  debt  in  respect  of  which  the 
set-off  is  claimed  need  not  be  one  which  was  due  at  the 

(w)  Sheffield  v.  London  Joint  Stock  (o)   (1830),  1  Moo.  &  Rob.  10. 

Sank  (1868),  13  Ap.  Cas.  333 ;  Lon-  (p)   Borries  v.   Imperial  Ottoman 

don   Joint   Sim-];    Bank  v.   Simmons  Bank  (1873),  9  C.  P.  38. 

(1892),  Ap.  Cas.  201.  (</'  Dresser  v.  Norwood  (1864),  17 

(n)  Mildred  v.  Maspons  (1883),  8  C.  B.  N.  S.  466. 
A  p.  Cas.  8  So. 
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time  of  the  contract  with  the  agent,  provided  it  arose 
before  notice  of  the  real  ownership  (r) . 

The  right  of  the  third  party  to  set  off  a  debt  of  the  If  third  party 
agent  against  the  price  of  goods  only  arises  if  he  believes  Vance  knows 
at  the  time  of  the  advance  to  the  agent  that  he  was  deal-   °f  true  owner- 

•       •       i  •     n  i         .  ship,  no  set- 

uig  with  a  principal  ;  and  it  follows  that  if  before  making  off  or  lien, 
the  advance  he  knows  the  fact  that  he  is  dealing  with  an 
agent,  cessante  ratione  cessat  ipsa  lex  (s).  Lord  Justice 
Lindley,  in  Maspons  v.  Mildred  (t),  states  the  law  thus  : 
"  According  to  our  law  the  right  of  the  defendants  to  a  lien 
or  set-off  depends  on  a  question  of  fact,  viz.,  whether  the 
defendants  did  or  did  not  know  that  Dernestre  &  Co.  were 
acting  for  an  undisclosed  principal  before  the  defendants' 
alleged  lien  or  right  of  set-off  accrued."  Lord  Watson  laid 
down  the  rule  thus  (it)  :  "  The  purchaser  from  an  agent 
selling  in  his  own  name  for  an  undisclosed  principal  trans- 
acts, or  is  presumed  to  transact,  on  the  faith  of  his  having 
the  right  to  set  off  the  price  payable  by  him  against  debts 
owing  to  him  by  the  seller,  yet  he  cannot  avail  himself 
of  such  set-off  arising  after  notice  of  the  true  ownership." 
(Since  that  decision  the  word  "liability"  has  been  in- 
cluded in  the  new  Factors  Act,  which  would  slightly  alter 
the  decision  in  this  case,  though  not  the  above  principle.) 
Where  a  third  party  buys  for  the  purpose  of  having  a 
set-off,  the  right  of  set-off  accrues  directly  on  the  contract. 
Where  having  bought,  as  he  thought,  from  a  principal  he 
then  learns  that  he  was  dealing  with  an  agent,  and  he 
afterwards  makes  advances,  the  advances,  except  so  far 
as  they  were  for  the  principal's  benefit,  cannot  be  set  off 
against  the  price  of  the  goods  or  what  represents  them, 
such  as  insurance  money  (x). 

(/•)  Salter  v.   Purchell   (1841),    1  affirmed  8  Ap.  Cas.  S74. 

Q.  B.  197:   Stracey  v.  Deey  (1789),  (it)  Kaltenbach   v.   Lewis   (1884), 

•1  Esp.  469  (n).  10  Ap.  Cas.  617,  at  p.  626. 

(s)  Smith's       Mercantile       Law,  (x)  Mildred  v.  Maspons  (1883),  8 

10th  ed.  p.  166.  Ap.  Cas.  874  ;  Maanss  v.  Henderson 

(t)  (1882),  9  Q.  B.  D.  at  p.  543;  (1801),  1  East,  335. 
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No  set-off  or  If  the  agent  has  pledged  the  goods  or  documents  of 

pledge  to  |.-t|e  thereto  for  an  antecedent  debt,  or  a  liability  due 

secure  ante-  .  . 

cedent  debt,  by  him  before  the  time  of  the  pledge,  it  will  give  the 
person  who  receives  them  in  pledge  no  further  title 
to  the  goods  than  the  agent  had  at  the  time  of  the 
pledging  (//)  ;  for  the  third  party  has  not  been  induced  to 
act  differently  by  the  principal's  conduct  than  he  other- 
wise would  have,  since  he  gave  the  agent  credit  not  on 
faith  of  his  being  owner  of  the  goods. 

This  principle  was  extended  in  Montagu  v.  Forwood  (z) 
to  a  case  where  the  principal  had  employed  the  agent 
not  to  sell  goods  but  to  collect  money  for  him.  This 
seems  a  considerable  extension  of  the  principle  ;  for  the 
principal  does  not  in  such  a  case  do  anything  to  mislead 
the  third  party,  as  by  entrusting  the  agent  with  the 
appearance  of  ownership.  In  that  case  the  plaintiffs, 
who  were  bankers,  employed  London  merchants  to  collect 
money  due  by  some  underwriters  at  Lloyd's  in  respect  of 
a  loss.  The  merchants  employed  the  defendants  to 
collect  the  money.  The  defendants  did  not  know  that 
the  merchants  were  acting  as  agents,  and  set  off  against 
the  money  they  collected  a  debt  due  to  them  by  the 
merchants,  and  the  Court  held  that  they  were  entitled 
to  do  so. 

As  will  be  seen  from  the  above  cases,  the  foundation 
of  the  whole  principle  is  that  the  principal  misled  the 
third  party.  If  he  did  not  entrust  the  person  as  agent, 
but  in  some  other  capacity,  then  this  right  to  set-off  and 
the  principle  of  estoppel  does  not  come  into  play.  Thus, 
if  the  person  was  entrusted  only  as  wharfinger,  though 
he  may  act  as  merchant  or  a  factor  in  his  business,  the 
principle  does  not  apply,  for  then  he  was  not  entrusted 
as  agent  but  only  as  bailee  (a). 

(iA    Mildred  v.  Maspons,tibi  supra,  Gamp.  335  ;  Monk  v.    Whittenburtf 

at  p.  885.  (1831),  2  B.  &  Ad.  485;    Cole  v. 

(2)   (1893)    2  Q.  B.  350.  London    mid  North    II  estem   Bunk 

[a)   Wilkinson  v.  King  (1809),  2  (1875),  L.  K.  10  C.  P.  354. 
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Factors  Act,  1889. 

The  Factors  Act  protects  third  parties  dealing  with 
"mercantile  agents,"  i.e.,  persons  having  in  the  customary 
course  of  their  business  as  agents  authority  to  sell  godfas 
or  to  consign  them  for  sale,  or  else  having  authority 
to  buy  goods  or  raise  money  on  them.  It  will  be 
noticed  the  Act  only  deals  with  persons  having  authority 
with  respect  to  "  goods  "  which  include  wares  and  mer- 
chandise. It  gives  persons  dealing  with  these  mercan- 
tile agents  a  good  title  to  the  goods,  and  makes  a  pledge 
by  them  valid.  The  Act  only  protects  persons  dealing 
with  "  mercantile  "  agents  when  the  "  goods  "  have  been 
entrusted  to  them  in  that  capacity.  Furniture  which  is  in 
a  furnished  house  is  not  "  goods  "  (b).  So  it  has  been  held 
that  stock  and  shares  certificates  were  not  "goods,"  and  a 
bank  who  had  advanced  money  on  them  to  a  stockbroker 
could  not  claim  the  benefit  of  the  Factors  Act  (c). 

52  &  53  VlOT.  c.  4:»  (The    Factors  Act,  1889).     An  Act 
to  amend  and  consolidate  the  Factors  Acts. 
Be  it  enacted  as  follows  : 

Preliminary. 

1. — For  the  purposes  of  this  Act —  Definitions. 

(1.)  The  expression  "  mercantile  agent  "  shall  mean  a  mer- 
cantile agent  having  in  the  customary  course  of  his  business 
as  such  agent  authority  either  to  sell  goods,  or  to  consign 
goods  for  the  purpose  of  sale,  or  to  buy  goods  or  to  raise 
money  on  the  security  of  goods. 

Under  the  old  Acts,  a  clerk  who  had  authority  to  sign 
delivery  orders  in  his  employer's  name  and  receive  dock 
warrants  in  his  own  name  was  decided  not  to  be  within 
the  Factors  Act ;  since,  as  Crompton,  J.,  pointed  out  (d), 
the  establishment  of  the  relation  of  principal  and  agent 

(b)    Wood  v.   Rowcliffe   (1847),  6  (d)  Lamb  v.  Attenboroxgh  (1862), 

Hare,  183.  1  B.  &  S.  831,  S35 ;  and  see  Baines 

{c)  Freeman  y.  Appleyard  (1862),  v.  Sivaimon  (1862),  32  L.  J.  Q.  B. 

32  L.  J.  Ex.  17-3.  281,  per  Crompton,  J.,  at  p.  288. 

W.  B    B 
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was  contemplated,  and  fell  short  of  including  the  rela- 
tionship of  master  and  servant  (e),  and  the  same  reason- 
ing applies  to  the  present  Act.  The  policy  of  the  Acts, 
however,  extends  to  agents  who  are  not  factors  strictly 
speaking,  as  is  clear  from  the  definition  clause,  although 
it  does  not  to  persons  in  the  relationship  of  master  and 
servant  to  one  another.  Mr.  Justice  Mathew  decided,  in 
Hastings  v.  Pearson,  that  the  Act  did  not  apply  to  a 
person  employed  to  hawk  about  and  sell  goods  on  com- 
mission (/)  :  he  said,  "  It  was  plain  that  the  Act  applies 
only  to  persons  of  the  class  ordinarily  carrying  on  the 
business  of  mercantile  agents,  and  that  it  has  no  reference 
to  a  man  in  such  a  position  as  Brooke  (the  agent  who 
hawked  jewellery)  was.  There  is  no  such  business  as 
that  of  an  agent  to  pledge  with  pawnbrokers  small 
articles  of  jewellery  for  the  purpose  of  raising  money  for 
the  employer  of  the  agent."  Wharfingers  and  others 
who  receive  goods  only  for  safe  custody  are  clearly  not 
within  the  Act  (g),  nor  are  carriers  (//),  nor  is  a  tanner  to 
whom  goods  are  consigned  for  tanning,  and  who  reships 
them  to  the  person  for  whom  he  has  tanned  them,  taking  of 
his  own  security  bills  of  lading  made  out  in  his  name  (/). 
Auctioneers  are  not  agents,  having  in  the  usual  course 
of  their  business  authority  to  pledge  goods  or  buy  goods, 
and  they  can  only  sell  in  a  particular  mode  ;  therefore, 
they  probably  do  not  come  within  the  Act,  though  a 
person  buying  from  them  at  an  auction  goods  entrusted  to 
them  as  auctioneers  would  get  a  good  title  (k). 

1. — (2.)  A  person  shall  be  deemed  in  possession  of  goods 
or  of  documents  of  title  to  goods  where  the  goods  or  docu- 
ments are  in  his  actual  custody,  are  held  by  any  other  person 
subject  to  his  control ;  or  for  him  ;  or  on  his  behalf. 

(e)  For   definition    of    agent,   see  (h)  Sellings  v.  Russell,  33  L.  T. 

pp.  1,2.  N.  S.  380. 

(/)  Hastings  v.  Pearson  (1892),  1  (i)   City  Bank  v.  Barrow  (1880),  5 

lj.  B.  62.  A  pp.  Ca.  66,  at  p.  674. 

(g)  Monk  v.  Whittenbury  (1831),  (/>■)   Pickering  v.  Busk  (1812),  15 

2  B.  &  Ad.  484.  East,  38. 


LIABILITY    OF    THIRD    PARTIES    TO    PRINCIPAL.  371 

Under  the  similar  section  in  the  Act  of  1842  possession 
was  held  to  include  the  kind  of  possession  a  mortgagor  has 
who  has  pledged  goods  for  less  than  their  full  value  (I). 

In  Robinson  v.  Restill  a  question  arose  as  to  whether 
the  buyer  or  the  seller  was  in  possession  of  certain  wine 
which  was  warehoused  in  a  cellar.  The  Court  held  that 
as  the  seller  was  responsible  for  the  cellar  rent  that  he 
was  in  possession,  and  therefore  a  pledgee  of  the  buyers 
could  not  claim  the  protection  of  the  Act  (m). 

1. — (3.)  The  expression  "goods"  shall  include  wares  and 
merchandise. 

Stocks  and  shares  are  not  goods  (n),  nor  is  furniture 
in  a  furnished  house  (o). 

1.— (4.)  The  expression  "  Documents  of  title "  shall 
include  "any  bill  of  lading,  dock  warrant,  warehouse-keeper's 
certificate,  warrant  or  order  for  delivery  of  goods,  and  any  other 
document  used  in  the  ordinary  course  of  business  as  proof  of 
the  possession,  or  control  of  goods,  or  authorizing  or  purporting 
to  authorize,  either  by  endorsement  or  delivery,  the  possessor  of 
the  document  to  transfer  or  receive  goods  thereby  represented." 

A  document  certifying  only  where  goods  are  is  not 
included  (p) ;  but  warrants  for  goods  deliverable  to 
A.  B.,  or  to  his  assigns  by  indorsement,  are  within 
the  Act  (q).  In  Farmiloe  v.  Bain  (r)  the  sellers  of  certain 
goods  were  sued  for  detinue.  They  had  sold  the  goods 
(but  had  not  been  paid)  to  a  firm  who  afterwards  became 
bankrupt.  This  firm  sold  to  the  plaintiffs.  The  plaintiffs 
claimed  the  goods  under  the  following  document,  which 
the  sellers  had  given  :  "We  hereby  undertake  to  deliver 
to  your  order  indorsed  hereon  25  tons  of  merchantable 
zinc  off  your  contract  of  this  date."     The  Court   held 

(Q  Portalis  v.  Tetley  (1867),  L.  R.  Hare,  191. 
5  Eq.  140.  (p)   Gunn  v.  Bolckow    (1875),   10 

(m)  (1896),  12  Times,  174.  Ch.  Ap.  491. 

(n)  Freeman  v.  Appleyard  (1862),  (?)  Merchant     Banking     Co.     v 

32  ''•  J-  Ex.  175.  Phoenix  <y  Co.  (1877),  5  C.  D.  205. 

(o)    Wood  v.   RoiccUffc   (1847),   6  (?•)  (1876),  1  C.  P.  D.  445. 

B    B    2 


372  PRINCIPAL    AND    AGENT. 

that  there  was  no  representation  of  fact,  and  that  tin 
document  did  not  pass  any  title  to  the  goods. 

1. — (5.)  The  expression  "pledge"  shall  include  any  con- 
tract pledging  or  giving  a  lien  or  security  on,  goods,  whether 
in  consideration  of  an  original  advance  or  of  any  further  or 
continuing  advance,  or  of  any  pecuniary  liability. 

As  to  what  is  the  effect  of  a  pledge  for  a  liability  or  debt 
due  before  the  time  of  the  pledge,  see  sect.  4.  The  words 
"  of  any  pecuniary  liability  "  were  not  in  the  last  Act. 

1. — (6.)  The  expression  "person"  shall  include  any  body, 
whether  corporate  or  not. 

Dispositions  by  Mercantile  Agents. 

Powers  of  2. — (1.)  Where  a  mercantile  agent  is  with  the  consent  of 

ao-ent  with        the  owner  in  possession  of  goods,  or  of  the  documents  of  title 

respect  to  the     to  goods,  then  any  sale,  pledge,  or  other  disposition  of  the 

troodT  10U  °      goods  made  by  him  when  acting  in  the  ordinary  course  of 

business  of  a  mercantile  agent,  shall,  subject  to  the  provisions 

of  this  Act,  be  as  valid  as  if  he  were  expressly  authorized  by 

the  owner  of  the  goods  to  make  the  same  :  provided  that  the 

person  taking  under  the  disposition  acts  in  good  faith,  and  has 

not  at  the  time  notice  that  the  person  making  the  disposition 

has  not  authority  to  make  the  same. 

The  "mercantile  agent''  must  have  been  put  in 
possession  qua  mercantile  agent.  Thus,  where  goods 
were  entrusted  by  the  owner  in  the  possession  of  the 
agent  merely  to  get  an  offer,  and  with  no  authority  to 
sell,  there  was  held  to  be  no  entrusting  within  the  Act  (s). 

A  person  had  in  his  possession  a  gas  machine  under  a 
hire  and  purchase  agreement,  and  had  not  paid  all  the 
instalments  when  he  became  bankrupt,  and  made  an 
assignment  for  the  benefit  of  his  creditors.  This  assign- 
ment was  held  not  to  be  a  "  disposition  "so  as  to  pass 
the  title  to  the  trustee  of  the  deed.  Such  assignments 
are  not  within  the  Factors  Act  (0. 

(s)  Biggs     v.     Evans     (1894),     1  (t)  Kitto    v.    Bilbie    (1895),     72 

d  B.  88.  L.  T.  266. 
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Mr.  Justice  Blackburn  (u),  when  dealing  with  the  old 
Acts,  pointed  out  what  it  is  submitted  is  equally  true 
under  the  present  one,  namely:  "It  must  be  intended 
to  apply  only  to  cases  in  which  the  intrusting  is  in  the 
course  of  that  kind  of  agency  so  as  to  create  the  relation 
of  principal  and  agent  between  the  intrustor  and  the 
intrusted.  .  .  .  For  example,  if  a  furnished  house  be 
let  to  one  who  carries  on  the  business  of  an  auctioneer, 
he  is  intrusted  as  tenant  with  the  furniture,  being,  in 
fact,  an  auctioneer ;  but  it  never  was  the  common  law, 
and  could  not  be  intended  to  be  enacted,  that  if  he 
carried  the  furniture  to  his  auction  room,  and  there  sold 
it,  he  could  confer  any  better  title  on  the  purchaser  than 
if  he  had  as  auctioneer  acted  for  some  other  tenant  who 
committed  a  similar  larceny  as  a  fraudulent  bailee ;  nor 
.  .  .  that  a  warehouseman  or  wharfinger  who  as  such  is 
intrusted  with  the  custody  of  goods,  if  he  happens  also  to 
pursue  the  trade  of  a  factor,  can  give  a  better  title  by  sale 
of  the  goods  than  he  could  if  they  had  been  intrusted  to 
some  other  warehouseman  who  emplo}Ted  him  to  sell." 

If  a  mercantile  agent  has  obtained  possession  by  the 
consent  of  the  owner,  even  though  it  is  under  a  contract 
voidable  as  fraudulent,  he  is  able  to  pass  a  good  title  to  a 
hondfide  purchaser.  However  fraudulent  the  person  in 
actual  custody  may  have  been  in  obtaining  possession  (x), 
provided  it  did  not  amount  to  larceny  by  a  trick  (.r.c),  and 
however  grossly  he  may  abuse  confidence  reposed  in  him, 
or  violate  the  mandate  under  which  he  got  possession, 
he  can  by  his  disposition  give  a  good  title  to  the  pur- 
chaser (?/).    If  possession  is  gained  by  a  trick  amounting 

(«)   Cole   v.  Xorth-  Western    Bind;  (xx)  As   in    Kingsford  v.    Merry 

(1875),  L.  It.  10  C.  P.  369.  (1856),  1  H.  &  X.'  503;    Rardman 

(x)  Baiiies  v.   Swainson  (1863),  4  v.  Booth  (1862),  32  L.  J.  Ex.  105. 
B.    <fe    S.    270  ;      Viekers    v.    Rotz  (y)  See  L.  J.    Collins'  judgment 

lv71),  L.  E.  2  H.  of  L.  Sc.  113;  in  Cahn  v.  PockeW s  Bristol  Channel 

Sheppard  v.    Union  Bank  (1862),  7  S.,  §c.  Co.  (1S99),  1  Q.  B.  643. 
JI.  &N.  661. 
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to  larceny,  dealings  with  the  agent  are  not  protected  {yy), 
and  this  is  a  question  of  fact  to  be  found  by  a  jury  iyyy). 
The  words  "  or  other  disposition  of  goods  "  may  refer  to 
a  barter  or  exchange ;  but,  of  course  these  will  only  be 
vested  when  due  in  the  ordinary  course  of  business.  In 
Biggs  v.  Evans  {z)  the  third  party  dealing  with  the  agent 
bought  the  property  by  settling  with  a  creditor  of  the 
agents,  and  giving  the  agent  a  balance  in  cash.  The 
third  party  settled  with  the  agent's  creditor  partly  by 
barter  and  partly  in  cash.  The  Judge  held  that  this 
transaction  was  not  in  the  ordinary  course  of  business, 
and  therefore  not  protected.  When  discussing  "  set-off  " 
we  have  considered  the  cpiestion  what  sort  of  knowledge  will 
be  held  to  be  to  prevent  a  person  acting  in  good  faith  (a). 

2.— (2.)  Where  a  mercantile  agent  has,  with  the  consent 
of  the  owner,  been  in  possession  of  goods  or  documents  of  title 
to  goods,  any  sale,  pledge,  or  other  disposition  which  would 
have  been  valid  if  the  consent  had  continued  shall  be  valid 
notwithstanding  the  determination  of  the  consent,  provided 
that  the  person  taking  under  the  disposition  has  not  at  the 
time  thereof  notice  that  the  consent  has  been  determined. 

This  sub-section  makes  valid  a  pledge  where  a  person 
has  dealt  in  good  faith  with  a  mercantile  agent  who  still 
remains  with  the  goods  or  documents  of  title  to  goods  in 
his  possession  at  the  time  of  the  disposition,  although 
his  original  authority  has  been  withdrawn  by  his  prin- 
cipal. Under  the  Act  of  1842,  a  pledge  was,  under  such 
circumstances,  held  invalid,  and  the  owner  of  the  goods 
entitled  to  recover  them  or  their  proceeds  because  the 
agent  ceased  to  be  intrusted  (b) .  At  common  law  an 
agent  has,  as  we  have  seen,  no  right  to  pledge  (c),  therefore 

(>/!/)  Queen  v.  Buckmaster  (1887),  (l>)  Fuentesv. Montis (1868),  L.R. 

20  (J.  B.  D.  182.  3  C.   P.  268  ;    (1869),   4   C.  P.  93  ; 

(yyy)  Colquhoun  v.  Wetzell,  Times  Johnson  v.  Credit  Lyonnais  (1877), 

Newspaper,  4th,  7th,  and  Kith  Feb.,  3  C.  P.  D.  32. 

1894.  ic)  Paterson    v.    Tash    (1743,,    2 

(z)   (1894),  1  H  B.  88.  Strange,  117s. 

[a)  P.  366. 
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the  principle  of  estoppel  did  not  operate,  though  a  sale 
(being  within  a  factor's  ostensible  authority)  would  have 
been  good  by  estoppel  {d) . 

2. — (3.)  Where  a  mercantile  agent  has  obtained  possession 
of  any  documents  of  title  to  goods  by  reason  of  his  being,  or 
having  been  with  the  consent  of  the  owner,  in  possession  of 
goods  represented  thereby,  or  of  any  other  documents  of  title 
to  the  goods,  his  possession  of  the  first-mentioned  documents 
shall,  for  the  purposes  of  this  Act,  be  deemed  to  be  with  the 
consent  of  the  owner. 

Under  the  earlier  Acts  it  was  held  that  to  constitute 
an  "  entrustment  ';  by  the  principal  it  was  necessary 
that  the  owner  should  have  intended  the  factor  to 
possess  it  in  the  particular  form  in  which  the  document 
was  at  the  time  of  the  pledge,  and  entrusting  an  agent 
with  a  document  was  different  from  making  it  possible 
for  him  to  become  possessed  of  it  (<>).  This  sub-section 
is  only  a  re-enactment  of  sect.  4  of  the  Act  of  1842,  and 
is  to  further  protect  a  person  dealing  bond  fide  with  a 
mercantile  agent.  For  example,  the  agent  may  have 
been  intrusted  with  goods  for  sale,  and  thereby  have 
obtained  dock-warrants,  or  else  may  have  been  intrusted 
with  the  bill  of  lading  and  so  have  got  the  dock-warrants 
to  the  goods  made  out  in  his  name,  and  then  have 
pledged  the  dock-warrants  to  a  person  acting  bond  fide  as 
security  for  an  advance.  In  both  of  these  cases,  as  just 
pointed  out,  the  Court,  by  narrowly  construing  the 
original  Factors  Act,  held,  that  as  it  did  not  appear  that 
the  principal  intended  the  agent  to  get  hold  of  the  clock- 
warrants,  and  had  not  intrusted  them  to  the  agent,  the 
third  party,  although  he  dealt  bond  fide  with  the  agent, 
was  not  protected  by  the  Factors  Acts,  and  that  accord- 
ingly the  principal  was  entitled  in  an  action  for  trover 
to  recover  his  goods. 

(<>',   Trueman  v.  Loder  (1840),  11       M.   <!c   W.  665;    Phillips   v.    H><th 
Ad.  &E.  589.  (1840),  6  M.  &  W.   572;    Close  \. 

(e)  Hatfield  v.  Philips  (1845),  14       Holmes  (1837),  '■>  ^lw.  ,\:  Hob.  '22. 
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Effect  of 
pledges  of 
documents  of 
title. 


Pledge  for 
antecedent 
debt. 


2. — (4.)  For  the  purposes  of  this  Act  the  consent  of  the 
owner  shall  he  presumed  in  the  absence  of  evidence  to  the 
contrary. 

This  puts  on  the  owner  the  burden  of  proving  either 
that  he  did  not  intrust  the  agent  qua  agent  at  all,  or 
else  that  the  agent  got  possession  by  some  criminal 
means,  as  by  a  trick  (/). 

3.  "  A  pledge  of  the  documents  of  title  shall  be  deemed  to 
be  a  pledge  of  the  goods." 

This  section  disposes  of  the  doubts  which  arose  on 
sect.  3  of  the  Act  of  1825,  whether  it  applied  also  to 
documents  of  title. 

4.  Where  a  mercantile  agent  pledges  goods  as  security  for 
a  debt  or  a  liability  due  from  the  pledgor  to  the  pledgee 
before  the  time  of  the  pledge,  the  pledgee  shall  acquire  no 
further  right  than  could  have  been  enforced  by  the  pledgor  at 
the  time  of  the  pledge. 

At  common  law  a  lien,  being  only  a  right  to  possession, 
could  not  be  transferred  (g) .  If  a  factor  gets  possession 
by  misrepresentation  he  has  no  lien  as  he  otherwise 
would  have  (//). 

The  Larceny  Act,  1861,  by  sect.  78,  deals  with  mis- 
appropriation and  breach  of  trust  by  factors  and  agents, 
and  then  provides  that  no  such  factor  or  agent  shall  be 
liable  to  prosecution  for  consigning,  depositing,  trans- 
ferring or  delivering  any  such  "goods  or  documents  of 
title  in  case  the  same  shall  not  be  made  a  security  for, 
or  subject  to  the  payment  of,  any  greater  sum  of  money 
than  the  amount  which  at  the  time  of  such  consignment, 
deposit,  transfer,  or  delivery  was  justly  due  and  owing 
to  such  agent  from  his  principal,  together  with  the 
amount  of  any  bill  of  exchange  drawn  by  or  on  account  of 


(/)  Kingsford  v.  Merry  (1856),  1 
H.  &  N.  503. 

(g)  Daubigny  v.  Duval  (1794),  5 
T.    11.    604  ;    McCombie  v.   Davies 


(1805),  7  East,  5. 

(/<•)  Madden  v.  Kempster  (1807),  1 
Camp.  12  ;  Tat/lor  v.  Robinson 
(1818),  8  Taunt.  648. 
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such  principal,  and  accepted  by  such  factor  or  agent  "  (hli). 
This  seems  to  give  the  factor  practically  a  lien  also  for 
liabilities  he  has  incurred  for  the  principal  on  bills. 

Where  the  third  party  had  allowed  the  debt  or  liability 
to  be  incurred  by  the  agent  before  the  goods  or  docu- 
ments of  title  were  pledged,  it  could  not,  of  course,  be 
said  that  the  principal  had  so  acted  as  to  induce  the 
persons  dealing  with  the  agent  to  believe  he  was  the 
owner  of  the  goods  and  thus  give  him  credit.  If  an 
agent  then  pledged  goods  under  such  circumstances,  it 
has  only  the  effect  of  transferring  the  lien  he  himself  may 
have  in  the  goods  as  against  the  owner,  and  the  pledging 
is  only  good  up  to  that  amount  as  against  the  owner. 

Liability  means  something  that  has  not  yet  developed 
into  a  debt,  as  a  claim  the  amount  of  which  is  not 
ascertained,  or  a  liability  on  a  bill  which  is  still  running. 

The  last  Act  had  not  the  word  "liability."  The  result 
was  a  series  of  nice  questions  whether  the  agent  was  only 
under  an  antecedent  liability  to  the  third  party,  in  which 
case  his  pledge  was  good,  or  whether  there  was  an  actual 
antecedent  debt,  in  which  case  the  pledgee  only  took  such 
rights  as  the  agent  had  himself  against  the  owner  of  the 
goods  (/).  Now  a  pledge,  whether  as  security  for  an 
antecedent  debt  or  liability,  gives  the  pledgee  only  the 
right  the  agent  had  at  the  time  of  the  pledge. 

5.  The  consideration  necessary  for  the  validity  of  a  sale,   Eights  ac- 
pledge,  or  other  disposition  of  goods,  in  pursuance  of  this  Act,   'luired  by 
may  be  either  a  payment  in  cash,  or  the  delivery  or  transfer   goods  or 
of  other  goods,  or  of  a  document  of  title  to  goods,  or  of  a  documents, 
negotiable  security,  or  any  other  valuable  consideration  ;  but 
where  goods  are  pledged  by  a  mercantile  agent  in  considera- 
tion of  the  delivery  or  transfer  of  other  goods,  or  of  a  document 
of    title  to  goods,  or  of  a  negotiable   security,    the  pledgee 
shall  acquire  no  right  or  interest  in  the  goods  so  pledged  in 

(M)  2i  &  25  Vict.  c.  96.  Whiticorth  (1866),  L.  E.  2Eq.  692  ; 

(i)  See      Kaltmbach      v.      Lewis       McAfee  v.  Gornt,  L.  K.  4  Eq.  315. 
(1885),  10  Ap.  Cas.  617;  Jewan  v. 
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excess  of  the  value  of  the  goods,  documents,  or  security,  when 
so  delivered  or  transferred  in  exchange. 

This  section  makes  valid  (1)  a  sale  in  consideration 
of  the  delivery  or  transfer  of  other  goods.  A  sale  in 
consideration  of  other  goods  is,  properly  speaking,  a 
barter.  This  at  common  law  is  not  within  the  authority 
of  a  factor  or  other  agent  (A).  It  is  submitted  that  under 
this  Act  it  is  only  valid  when  in  the  usual  course  of 
business.  (*2)  It  makes  a  pledge  valid  which  has  been 
transferred  to  other  goods.  This  also  was  invalid  at 
common  law,  and  was  not  within  the  Act  of  1825  {I). 
The  second  section  of  the  Factors  Act  amends  the  law 
on  this  point.  At  common  law  a  factor  could  pledge 
negotiable  instruments  (in). 

The  effect  of  the  section  is  to  facilitate  loans  and  over- 
drafts by  bankers  and  others  to  mercantile  agents,  since 
it  allows  the  substitution  of  the  security  of  another  set 
of  documents  to  goods,  or  of  goods  themselves,  for  those 
in  their  possession.  Although  the  original  advance  was 
not  made  on  the  security  of  the  substituted  documents 
or  goods,  yet  it  will  be  good  to  the  extent  of  the  value  of 
the  goods,  &c.  on  which  the  original  loan  was  made.  It 
would  seem  that  the  onus  of  proving  their  value  will  lie 
on  the  person  supporting  the  transaction. 

Agreement  6.  For  the  purposes  of  this  Act  an  agreement  made  with  a 

through  clerks,  mercantile  agent  through  a  clerk  orotherperson  authorized  in  the 

ordinary  course  of  business  to  make  contracts  of  sale,  or  pledge 

on  his  behalf,  shall  be  deemed  to  be  an  agreement  with  the  agent. 

The  result  is  that  a  "  mercantile  agent"  can  delegate 
his  authority  if  it  is  from  the  nature  of  the  business  normal 
and  the  ordinary  course  of  things  that  he  should  do  so. 
At  common  law  a  factor  had  no  right  to  delegate  (>?)• 

(/,)  Guerreiro  v.  Peile  (1820),  3  B.  (»»)  Story,  §  228. 

&  Al.  GIG.  («)  Solly  v.    Rathbone    (1814),   2 

(/)  Bonzi  v.    Stewart  1842),  4  M.  M.    &    S.    298;     Cochran    v.    I 

&    G.    295;     Taylor    v.     Truemau  (1814),  2  M.  &  S.  301. 
1830),  1  Moo.  &  M.  153. 
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7. — (1.)  Where  the  owner  of  goods  has  given  possession  of  Provisions  us 
the  goods  to  another  person  for  the  purpose  of  consignment  or  ^'^'"''n™ 
sale,  or  has  shipped  the  goods  in  the  name  of  another  person, 
and  the  consignee  of  the  goods  has  not  had  notice  that  such 
person  is  not  the  owner  of  the  goods,  the  consignee  shall,  in 
respect  of  advances  made  to  or  for  the  use  of  such  person,  have 
the  same  lien  on  the  goods  as  if  such  person  were  the  owner  of 
the  goods  and  may  transfer  any  such  lien  to  another  person. 

The  late  Mr.  Pearson  Gee  pointed  out  that  the  words 
"consignment  or  sale"  must  mean  consignment  and 
sale,  otherwise  a  person  who  was  a  mere  carrier  would  be 
within  the  section,  and  referred  to  the  argument  of  Lord 
Justice  Bramwell  in  Johnson  v.  The  Credit  Lyonnais  (o). 

This  section  gives  the  consignee  dealing  with  an  agent 
a  lien  which  he  can  transfer  in  two  cases,  although  such 
agent  may  not  be  a  "mercantile  agent"  within  the 
definition  clause  of  the  Act :  firstly,  where  the  owner 
has  given  the  agent  possession  for  the  purpose  of 
consignment  or  sale  ;  and  secondly,  where  the  owner 
has  shipped  the  goods  in  the  name  of  the  agent.  In  both 
these  cases  the  party  dealing  without  notice  is  put  in  the 
same  position  as  if  the  agent  wTere  the  owner. 

7. — (2.)  Nothing  in  this  section  shall  limit  or  affect  the 
validity  of  any  sale,  or  pledge,  or  disposition,  by  a  mercantile 
agent. 

This  clause  preserves  the  validity  of  any  sale,  pledge, 
or  disposition  made  by  the  consignor  if  he  happens  to  be 
a  "  mercantile  agent."  These  to  be  valid  must  be  by  a 
"  mercantile  agent  "  in  possession  of  the  goods  or  the 
documents  of  title  relating  to  them.     See  sect.  2  (1). 

8.  Where  a  person  having  sold  goods  continues  or  is  in  Disposition 

possession  of  the  goods,  or  of  the  documents  of  title  to  the  r^jnino-  [n 

goods,  the  delivery  or  transfer  by  that  person,  or  by  a  mercan-  possession. 
tile  agent  acting  for  him,  of  the  goods  or  documents  of  title 

(o)  (1877),  L.  E.  3  C.  P.  D.  32,  at  p.  34. 
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under  any  sale,  pledge,  or  other  disposition  thereof,  or  under 
any  agreement  for  sale,  pledge,  or  other  disposition  thereof  to 
any  person  receiving  the  same  in  good  faith,  without  notice 
of  the  previous  sale,  shall  have  the  same  effect  as  if  the  person 
making  the  delivery  or  transfer  were  expressly  authorized  by 
the  owner  of  the  goods  to  make  the  same. 

This  section  is  the  same  as  sect.  25  (1)  of  the  Sale  of 
Goods  Act,  1893,  with  the  exception  that  the  latter  Act 
has  not  the  words  "  or  under  any  agreement  for  sale, 
pledge,  or  other  disposition  thereof." 

Before  the  Act  of  1877  Q>)  it  was  held  that  if  a  buyer 
for  his  own  convenience  left  the  goods  or  documents  of 
title  in  the  hands  of  the  seller,  who  fraudulently  resold 
or  pledged  them,  he  could  recover  them  from  the  innocent 
purchaser  or  pledgee  (q).  The  Act  of  1877  protected  the 
purchaser  or  pledgee  if  he  left  the  documents  of  title,  but 
not  where  the  goods  were  left  in  the  seller's  possession. 
This  Act  protects  him  in  both  cases. 

In  Cahn  v.  Pockett's  Bristol  Channel  Steam  Packet 
Co.  (r).  English  merchants  sold  and  shipped  copper  to  a 
foreign  merchant,  and  sent  him  the  bill  of  lading  indorsed 
in  blank,  the  condition  of  the  sale  being  that  he  should 
accept  a  bill  at  thirty  days  on  receiving  the  bill  of  lading. 
He  indorsed  the  bill  of  lading  over  to  third  parties,  and 
did  not  accept  the  bill.  On  the  English  merchants  trying 
to  stop  the  goods  in  transitu,  it  was  held  that  the  foreign 
merchant  was  in  possession  of  the  goods  with  the  consent 
of  the  English  merchants,  and  that  therefore  they  had 
no  right  to  stop  in  transitu  after  the  sale  by  the  foreign 
merchant. 

9.  Where  a  person,  having  bought  or  agreed  to  buy  goods, 
obtains,  with  the  consent  of  the  seller,  possession  of  the  goods 
or  the  documents  of  title  to  the  goods,  the  delivery  or  transfer 
by  that  person,  or  by  a  mercantile  agent  acting  for  him,  of  the 
goods  or  documents  of  title  under  any  sale,  pledge,  or  other 


(p)  40  &  41  Vict.  c.  39. 

(//)  Johnson    v.    Credit    Lyonnais 


(1877),  3C.  P.  D.  32. 
(r)  (1899),  1  Q.  B.  G43. 
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disposition  thereof,  or  under  any  agreement  for  sale,  pledge, 
or  other  disposition  thereof,  to  any  person  receiving  the  same 
in  good  faith,  and  without  notice  of  any  lien  or  other  right 
of  the  original  seller  in  respect  of  the  goods,  shall  have  the 
same  effect  as  if  the  person  making  delivery  or  transfer  were 
a  mercantile  agent  in  possession  of  the  goods  or  documents  of 
title  with  the  consent  of  the  owner. 

This  section  is  re-enacted  word  for  word  by  the  Sale 
of  Goods  Act,  sect.  25  (2),  with  the  exception  of  the 
same  words  as  in  the  last  section,  viz.,  "  under  any 
agreement  for  sale,  pledge,  or  other  disposition  thereof." 
These  words  were  construed  by  Mr.  Justice  Bruce  in 
Shenstone  v.  Hilton  (s).  There  the  hirer  of  a  piano 
under  a  hire  and  purchase  agreement  delivered  the 
piano  to  an  auctioneer  to  be  sold.  The  action  wTas 
brought  against  the  auctioneer  for  converting,  by  selling, 
the  piano.  Mr.  Justice  Bruce  held  that  the  piano  was 
delivered  under  an  agreement  for  sale,  and  that  the 
"  person  "  delivering  need  not  be  a  mercantile  agent, 
and  that  therefore  the  auctioneer  was  protected.  The 
object  of  this  section  is  to  alter  the  rule  that  a  sale 
or  pledge  of  a  delivery  order  or  other  document  of 
title  (not  being  a  bill  of  lading)  by  the  vendee  does  not 
defeat  the  unpaid  vendor's  rights,  the  reason  for  the 
rule  being  that  the  vendee  or  purchaser  is  not  intrusted 
as  agent  (t). 

The  Factors  Acts  were  construed  only  to  apply  to  cases 
between  principal  and  agent,  and  in  neither  the  case  of 
the  fraudulent  buyer  nor  seller  could  they  be  said  to  be 
intrusted  with  the  goods  or  documents  as  agents. 

"Where  there  is  absolute  agreement  to  purchase  by  the 
purchaser  this  section  applies,  but  not  where  he  has  only 
an  option.  Thus  in  Lee  v.  Butler,  where  the  hirer,  under 
a  hire  and  purchase  agreement,  of  a  piano  had  absolutely 

(s)  (1894),  2  Q.  B.  452.  Western  Bank  (1875),  L.  E.  10  C. 

(0  See  Blackburn,  J.,  Cole  x.Xorth       P.  354,  at  p.  373. 
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bound  himself  to  buy,  a  pledge  by  him  was  held  to  confer 
a  good  title  ;  and  this  was  so  notwithstanding  there 
were  provisions  in  the  agreement  that  the  owner  might 
put  an  end  to  the  hiring  in  certain  contingencies  (u),  and 
that  the  person  to  whom  the  goods  were  hired  would 
allow  the  original  owner  to  seize  if  the  instalments  were 
not  paid  up  (a;).  But  if  there  is  only  an  option  to  pur- 
chase, and  the  hirer  can  terminate  the  agreement  by 
returning  the  article,  then  the  purchaser  or  pledgee  from 
him  gets  no  title  (y). 

A  vendor's  lien  is  the  right  of  the  vendor  to  retain 
the  goods,  &c.  until  he  has  been  paid.  Stoppage  in 
transitu  is  the  right  of  the  unpaid  vendor  to  retake  the 
goods,  &c.  when  he  finds  the  buyer  insolvent,  if  the  latter 
has  not  already  assigned  them  to  a  person  for  valuable 
consideration  without  notice,  the  goods  or  the  documents 
representing  them. 

10.  Where  a  document  of  title  to  goods  has  been  lawfully 
transferred  to  a  person  as  a  buyer  or  owner  of  the  goods,  and 
that  person  transfers  the  document  to  a  person  who  takes  the 
document  in  good  faith  and  for  valuable  consideration,  the 
last-mentioned  transfer  shall  have  the  same  effect  in  defeating 
any  vendor's  lien  or  right  of  stoppage  in  transitu  as  the 
transfer  of  a  bill  of  lading  has  for  defeating  the  right  of 
stoppage  in  transitu. 

The  Courts  had  held  before  the  passing  of  the  Act  of 
1842  that  this  right  of  stoppage  in  transitu  could  only 
be  defeated  by  an  assignment  of  a  bill  of  lading  to  a 
person  without  notice,  and  refused  to  extend  it  to  other 
documents  of  title,  as  shipping  notes  and  delivery 
orders  (a).     This  section  extends  this  power  to  all  the 


(a)  Zee  v.  Butler  (1893),  2  Q.  B. 
318  :  J I  >ill  Ropes  Company  v.  Adams 
(1895),  65  L.  J.  Q.  B.  111. 

(.r)  Thompson  v.  Vea?e,  74  L.  T. 
130. 


(■>/)  Hetty  v.  Mathews  (1S'.)"»), 
A.  C.  471  ;  Payne  v.  Wilson  (1895), 
2  Q.  B.  537. 

(a)  AJcerman  v.  Humfrey  (182:)), 
1  C.  &  P.  53. 
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documents  defined  in  sect.  1,  sub-sect.  4,  as  documents 
of  title. 

In  1844  in  Jenkyns  v.  Osborne  (b),  a  purchaser  of 
goods  transferred  a  delivery  order  of  them  in  exchange 
for  an  advance  to  the  plaintiff.  The  owners  stopped 
them  in  transitu.  In  an  action  for  trover  C.  J.  Tindal, 
in  delivering  judgment  for  the  defendant,  said:  "The 
actual  holder  of  a  bill  of  lading  may  undoubtedly  by 
indorsement  transfer  a  greater  right  than  he  himself 
has.  It  is  at  variance  with  the  general  principles 
of  law  that  a  man  should  be  allowed  to  transfer  to 
another  a  right  which  he  has  not  :  but  the  exception 
is  provided  in  the  nature  of  the  instrument  in  question, 
which  being,  like  a  bill  of  exchange,  a  negotiable  instru- 
ment for  general  convenience  of  commerce,  has  been 
allowed  when  in  effect  at  variance  with  the  ordinary 
principles  of  law."  This  section  upsets  this  decision,  and 
puts  all  documents  of  title  in  the  same  position  for  this 
purpose  as  a  bill  of  lading. 

The  editors  of  the  tenth  edition  of  Smith's  Mercantile 
Law,  and  Messrs.  Neish  and  Carter,  are  of  opinion  that 
this  section  is  redundant,  and  only  enacts  what  is  already 
effected  by  the  previous  section  (c) .  The  section  is  prac- 
tically a  re-enactment  of  sect.  5  of  the  Factors  Act,  1877. 
Up  to  that  time  a  vendor's  lien  still  subsisted  after  he 
had  given  a  delivery  order  ;  and  therefore  an  indorsee  of 
a  delivery  order  for  value  got  no  better  title  than  the 
indorser.  A  person  lending  money  on  such  a  document 
of  title  was  not  protected  until  he  had  the  goods  in  his 
possession  :  the  indorsement  of  which,  therefore,  differed 
in  effect  from  the  indorsement  of  a  bill  of  lading  (d). 
The  negotiation  of  all  the  documents  of  title  in  sub-sect.  1 

(i)  8  Scott,  X.  P.  505 ;  7  M.  &  (V)  Benjamin   on   Sales,   4th  ed. 

G.  678  ;  13  L.  J.  C.  P.  196.  p.  827;  M'Ewan  v.   Smith  (1849), 

00  Smith's      Mercantile      Law,  2  H.  L.  Cas.  309  ;  Griffiths  v.  Perry 

10th  ed.  vol.  i.  p.  148  ;  Neish  and  (1859),  1  E.  &  E.  680'. 

Carter's  Factors  Act,  44. 
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is  made  as  effective  for  defeating  the  vendor's  lien  as  the 
negotiation  of  a  bill  of  lading.  They  have  not,  however, 
been  made  negotiable  instruments. 

11.  For  the  purposes  of  this  Act  the  transfer  of  a  document 
may  be  by  indorsement,  or,  where  the  document  is  by  custom 
or  by  its  express  terms  transferable  by  delivery,  or  makes  the 
goods  deliverable  to  the  bearer,  then  by  delivery. 

12. — (1.)  Nothing  in  this  Act  shall  authorize  an  agent  to 
exceed  or  depart  from  his  authority  as  between  himself  and  his 
principal,  or  exempt  him  from  any  liability,  civil  or  criminal, 
for  so  doing. 

As  to  the  criminal  liability  of  an  agent,  see  the  Chapter 
on  the  Eights  of  the  Principal  against  the  Agent,  p.  223. 

(2.)  Nothing  in  this  Act  shall  prevent  the  owner  of  goods 
from  recovering  the  goods  from  an  agent  or  his  trustee  in 
bankruptcy  at  any  time  before  the  sale  or  pledge  thereof  ;  or 
shall  prevent  the  owner  of  goods  pledged  by  an  agent  from 
having  the  right  to  redeem  the  goods  at  any  time  before  the 
sale  thereof,  on  satisfying  the  claim  for  which  the  goods  were 
pledged  and  paying  to  the  agent,  if  by  him  required,  any 
money  in  respect  of  which  the  agent  would  be  by  law  entitled 
to  retain  the  goods  or  the  documents  of  title  thereto,  or  any 
of  them,  by  way  of  lien,  as  against  the  owner  ;  or  from 
recovering  from  any  person  with  whom  the  goods  had  been 
pledged  any  balance  of  money  remaining  in  his  hands,  as  the 
produce  of  the  sale  of  the  goods,  after  deducting  the  amount 
of  his  lien. 

This  sub-section  defines  the  circumstances  under  which 
the  principal  may  either  (a)  recover  the  goods  themselves 
from  the  agent  or  his  trustee  in  bankruptcy  ;  (b)  redeem 
them  if  pledged  ;  or  (c)  recover  the  balance  of  any  money 
representing  the  goods  which  remains  after  satisfying  the 
lien  on  them. 

By  the  44th  section  of  the  Bankruptcy  Act,  1883, 
property  of  a  bankrupt  divisible  among  his  creditors  is 
to  comprise  "all  goods  being  at  the  commencement  of 
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the  bankruptcy  in  the  possession,  order,  or  disposition  of 
the  bankrupt  in  his  trade  or  business  by  the  consent  of 
the  true  owner  under  such  circumstances  that  he  is  the 
reputed  owner  thereof;"  and  the  Act  expressly,  by  an 
earlier  part  of  the  same  section,  excludes  "  property  held 
by  the  bankrupt  in  trust  for  any  other  person." 

Therefore  where  property  is  vested  in  the  bankrupt  as 
an  agent  it  will  not  pass  to  the  trustee  so  long  as  it  is  dis- 
tinguishable {(hi).  It  was  formerly  held  that  if  a  bankrupt 
factor  received  the  price  of  goods  the  principal  must 
prove  for  it  in  the  bankruptcy  unless  specialty  ear 
marked  (e).  But  in  Ex  p.  Cooke,  Re  Strachan,  it  was  held 
that  money  paid  by  a  stockbroker  into  the  banking  account 
could  be  followed  (/).  The  reason  why  the  Bankruptcy 
Court  will  not  appropriate  money  received  and  inter- 
mixed by  a  factor  is  that,  according  to  the  ordinary 
course  of  business,  principals  look  to  the  factors 
alone  for  their  money,  and  they  therefore  become  the 
debtors  of  their  principals,  and  so  the  money  (although 
it  is  the  proceeds  of  goods  received  on  trust)  loses  its 
trust  character  (g). 

An  established  custom  or  course  of  trade  by  which 
traders  have  in  their  possession  goods  of  which  they  are 
not  the  owners,  negatives  consent  to  the  reputation  of 
ownership  (h).  And  this  is  so,  although  the  goods  may 
be  in  the  warehouse  of  a  third  party  in  the  agent's 
name,  and  the  agent  has  not  given  a  delivery  order 
to  the  principal  before  bankruptcy  (i) .  Where  the  agents 
were  agents  for  sale,  and  described  themselves  on  a  brass 
plate  as  "  merchants  and  manufacturers'  agents,"  the 
creditors  were  held  to  have  sufficient  notice  to  exclude 

(dd)  Copemany.  Gallant  (1716),  1  (»  Frith  v.   Cortland,   U  L.  J. 

P.  W.  31  a  ;  Kobson  on  Bank.,  5th  Ch.  301  ;  Pennell  v.  Befell,  23  L.  J. 

ed.,  p.  517.  Ch.  115. 

(<•)  Exp.  Sai/ers (ISOQ),  5  Yes.  169.  (/;)  E-r  p.    WatMns,  Me  Couston 

(/)  (1876),   4  Ch.  D.    123;    Re  (1873),  L.  E.  8  Ch.  520. 

Halletf  s  Estate,  Knatchbull  v.  Hal-  li)  Exp.  Vaux,  Be  Couston  (1874), 

lett  (1880),  13  C.  D.  696.  9  Ch.  602. 

w.  c  c 
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the  operation  of  the  reputed  ownership  section  (k).  It 
would  seem  that  if  the  principal  permits  the  agent 
to  have  possession  not  consistent  with  ordinary  trade 
usages,  and  so  raises  a  presumption  of  ownership  by  the 
agent,  the  goods  or  their  price  belong  to  the  creditors  (/). 

12. — (3.)  Nothing  in  this  Act  shall  prevent  the  owner  of 
goods  sold  by  an  agent  from  recovering  from  the  buyer  the 
price  agreed  to  be  paid  for  the  same,  or  any  part  of  that  price, 
subject  to  any  right  of  set-off  on  the  part  of  the  buyer  against 
the  agent. 

The  question  as  to  when  a  right  of  set-off  arises  is 
dealt  with  at  p.  363. 

13.  The  provisions  of  this  Act  shall  be  construed  in 
application  and  not  in  derogation  of  the  powers  exerciseable 
by  an  agent  independently  of  this  Act. 

14.  The  enactments  mentioned  in  the  schedule  to  this  Act 
are  hereby  repealed  as  from  the  commencement  of  this  Act,  but 
this  repeal  shall  not  affect  any  right  or  liability  incurred 
before  the  commencement  of  this  Act  under  any  enactment 
hereby  repealed. 

The  enactments  mentioned  are  the  previous  Factors 
Acts.  A  copy  of  the  Act  containing  the  schedule  will  be 
found  in  the  Appendix. 

15.  This  Act  shall  commence  and  come  into  operation  on 
the  first  day  of  January,  one  thousand  eight  hundred  and 
ninety. 

16.  This  Act  shall  not  extend  to  Scotland. 

17.  This  Act  may  be  cited  as  the  Factors  Act,  1889. 

If  the  agent  has  not  been  entrusted  with  the  possession 
of  goods  as  a  mercantile  agent,  but  has  got  possession  of 
them  by  a  trick  or  a  fraud,  the  Factors  Act  does  not 
apply,  and  the  third  party  obtaining  them  from  him  gets 


(k)  Ex  parte  Bright,  In  re  Smith 
(1879),  10  C.  D.  566. 

(I)  See  "Williams  on  Bankruptcy, 


17  ed.  p.  187;  and  see  Be  Fawctts, 
Ex  p.  Buck  (1876),  3  C.  D.  795. 
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no  better  title  than  the  agent  has  to  give  unless  they 
have  been  sold  to  hirn  in  market  overt.  An  agent  can 
only  confer  a  better  title  than  he  himself  has  under  the 
Factors  Act,  in  which  case  he  must  have  been  entrusted 
qua  mercantile  agent  (m),  otherwise  the  Act  does  not 
apply  (n).  Where  possession  has  been  gained  by  a  fraud 
the  principle  of  estoppel  can  of  course  not  apply.  Even 
if  the  third  party  has  bought  the  goods  in  market  overt, 
if  the  principal  prosecutes  to  criminal  conviction  the 
goods  must  be  restored  (o). 

The  owner  of  goods  who  has  been  induced  to  part  Where  fraud, 
with  them  by  fraud  has  a  right  to  follow  them  or  their  £°  obtained 
produce  wherever  he  can  find  them,  unless  they  have  been  to  goods. 
sold  in  market  overt  (r).  Every  person  dealing  with 
them  in  a  way  that  he  could  not  justity  if  he  were  the 
finder  is  liable  to  the  principal  for  conversion.  Thus, 
where  an  agent  had  been  induced  by  a  fraudulent  repre- 
sentation to  part  with  cotton  to  a  person  who  sold  it  to  a 
firm  of  commission  agents,  and  these  agents  resold  the 
cotton  to  a  firm  of  cotton  spinners,  the  House  of  Lords 
held  that  the  owner  was  entitled  to  follow  his  goods  or 
their  produce  into  the  hands  of  the  commission  agents, 
and  they  were  liable  to  him  for  a  conversion,  because 
they  had  dealt  with  the  property  in  a  way  they  could  not 
justify  if  they  were  finders  of  it,  that  the  commission 
agents  were  also  liable  for  a  conversion,  and  therefore 
for  the  value  of  the  goods  to  the  owner  of  the  goods  (p). 

"Where  an  agent  is  in  a  fiduciary  position  as  a  factor,  The  principal 
and  disposes  of  property,  the  owner  can,  if  the  sale  is  ^follow the 
rightful,  take  the  proceeds  of  the  sale  if  he  can  identify  proceeds  of  his 

.  nil  -n         i        j_t        goods  or  the 

them.     It  the    sale   is   wrongful  he   can  still  take  the  g0ods  them- 


es 

selves. 


(m)  See  Mr.   Justice  Blackburn's  (o)  Bentley  v.  Vilmont  (1S87),  12 

answer  to  the   House   of   Lords  in  Ap.  Cas.  471. 

Rollins  v.  Fowler,  L.  It.  7  H.  of  L.  (r)   Clarke  v.  Shee  (1774),  Cowper, 

757,  at  p.  633.  197. 

(»)  See  judgment  in  Colonial  Bank  (p)  Sollins  v.  Fowler  (1S74),  L. 

v.  Cody  (1890),  15  A.  C.  267.  R.  7  H.  of  L.  757. 
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proceeds  of  the  sale  in  a  sense  adopting  the  sale  for  the 
purpose  of  taking  the  proceeds  if  they  can  be  identified. 
There  is  no  distinction,  therefore,  between  a  rightful  and 
a  wrongful  disposition  of  the  property  so  far  as  regards 
the  rights  of  the  beneficial  owner  to  follow  them  (q). 

Thus  where  a  stockbroker  paid  the  proceeds  of  what 
he  knew  were  trust  securities  into  the  bank.  It  being- 
clear  that  the  balance  in  the  bank  was  the  proceeds 
thereof,  the  Court,  following  Taylor  v.  Plumcr  (r),  ordered 
the  balance  to  be  paid  to  the  trustees  (s),  and  two  of  the 
Lord  Justices  held  that  this  was  even  so  if  the  agent  had 
not  known  they  were  trust  funds.  So  where  the  bankers 
knew  that  the  funds  in  a  certain  account  belonged  to  the 
employer  of  a  steward  and  were  not  the  steward's  own 
property,  they  were  ordered  to  hand  them  over  to  the 
employer,  and  were  not  allowed  to  repay  themselves 
therewith  an  overdraft  they  had  allowed  the  steward  (t). 
Where  the  goods  of  anyone  are  wrongfully  taken  and 
sold,  the  owner  may  bring  trover  against  the  wrongdoer, 
or  may  elect  to  treat  him  as  his  agent,  and  adopt  the  sale, 
and  maintain  an  action  for  the  price.  And  so  where  the 
produce  of  a  tortious  sale  is  in  the  hands  of  a  third 
party,  and  he  has  the  means  of  knowing  where  it  came 
from  if  he  used  the  ordinary  diligence  of  a  man  of 
business,  he  is  liable  for  it  to  the  owner  unless  the  owner 
has  by  his  conduct  in  some  way  estopped  himself  from 
setting  up  that  it  is  his  property  (»■).  If,  however,  the 
agent  has  overdrawn  his  account,  and  pays  in  negotiable 
securities  or  money,  and  the  banker  does  not  know  that 
the  securities  or  money  are  the  principal's,  he  has  a  right 
to  pay  himself  with  them  :  for  where  money  has  been 
paid  over  to  a  debtor,  whether  he  is  a  banker  or  other 

(7)  See  the  judgment  of  Jessel.M.R.  (1876),  4  C.  D.  123. 

in  Knatchbull  v.  llallctt,  13  C.  D.  (t)  Bodenham  v.   Hoskins  (1852), 

096,  at  p.  706.  21  L.  J.  Ch.  864. 

(r)  (1815),  3  M.  &  S.  562.  (u)  Marsh  v.  Keating   (1834),    1 

($)  Ex  parte  Cooke,  In  re  Strachan  Eiug.  JST.  C.  198. 
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person,  in  discharge  of  a  debt,  it  is  impossible  to  follow  it 
unless  the  person  to  whom  it  is  paid  has  reason  to  believe 
that  the  payment  is  in  fraud  of  another  (x). 

The  right  of  an  owner  to  follow  his  goods  or  their 
produce  does  not  depend  on  privity  of  contract,  as  was 
pointed  out  in  Kaltenbach  v.  Lewis  (y),  but  on  property. 
In  a  number  of  cases,  as  we  have  seen,  the  Factors  Act 
gives,  for  the  convenience  of  business,  a  mercantile 
agent  large  powers  (though  such  powers  may  not  have 
been  given  by  the  principal)  for  the  purpose  of  pro- 
tecting third  parties  dealing  with  him  on  the  faith  of 
his  apparent  ownership.  Where  the  Act  applies  it  pre- 
vents an  owner  following  his  goods  or  their  proceeds,  and 
his  only  remedy  is  against  his  agent  if  his  instructions 
have  been  violated.  Where  the  Act  does  not  apply,  or 
the  third  party  does  not  come  within  its  protection  by 
having  notice  that  he  is  dealing  with  an  agent  who 
is  exceeding  his  authority,  the  owner  may  follow  his 
goods. 

If  the  money  sought  to  be  recovered  from  the  agent  Principal  can 
is  money  which  he  has  obtained  by  a  breach  of  duty  or  his  own  °W 
fraud  from  third  parties,  the  principal  has  not  only  a  money,  not 
right  to  make  him  account  for  it  as  a  debt  due  to  him  ;  by  agent  by 
but  he  has  no  right  to  follow  it  into  the  hands  of  third  SSj  £!2? 

_  °  third  parties. 

parties  ;    that  is  a  right  which  he  only  has  if    he  is 

seeking  to  recover  money  or  property  which  was  his  own 

before  the  wrongful  act.     In  the  first  case  he  can  only  Test  whether 

have  an  account  or  sue  for  money  had  and  received  to  his  followed?"   * 

use — the  true  test  as  to  the  right  to  follow  being  thus 

the  case  of  a  principal  seeking  to  recover  money  which 

was  his  own  before  any  act  was  wrongfully  done  by  the 

agent  (*). 

Where  an  agent  has  by  mistake  paid  money  to  a  third  Money  paid  by 

mistake  of 
(x)   Thompson  v.   Clydesdale  Bank  (z)  Hater  v.  Stulbs  (1890),   45  C. 

(1893),  A.  C.  282.  D.  1  ;  Metropolitan  Bank  v.  Helron 

y)  See     Kaltenbach      v.      Lewis       (1880),  5  Ex.  Div.  319. 

(188.3),  10  Ap.  Cas.  617. 


390 


PRINCIPAL    AND    AGENT. 


agent  prin- 
cipal can  sue 
for  it. 


Principal  can 
sue  third 
party  for 
enticing  away 
his  agent. 


Principal  has 
action  against 


party,  the  principal  has  a  right  to  bring  an  action  to 
recover  it.  For  where  a  man  pays  money  by  his  agent 
which  ought  not  to  have  been  paid,  either  the  agent  or 
the  principal  may  bring  an  action  to  recover  it  back. 
The  agent  may  from  the  authority  of  the  principal,  and 
the  principal  may  as  proving  it  to  have  been  paid  by  his 
agent.  Thus,  where  the  master  of  a  ship  had  paid 
excessive  dues  to  a  custom-house  officer,  Lord  Mansfield 
held  that  the  shipowner  could  bring  an  action  to  recover 
the  excess  (a). 

If  a  third  party  persuade  the  agent  to  leave  the  prin- 
cipal's service  for  the  indirect  purpose  of  injuring  him  or 
of  benefiting  himself  at  the  expense  of  the  principal,  it  is 
a  malicious  act,  which  is  in  law  and  in  fact  a  wrong,  and 
therefore  a  wrongful  act,  and  therefore  an  actionable  act 
if  injury  ensues  from  it(b).  There  the  defendant  induced 
an  agent  who,  it  was  held,  was  not  a  servant,  to  desert  the 
plaintiff's  service,  so  that  he  might  have  the  benefit  of  his 
knowledge  and  experience  in  making  bricks.  Similarly, 
if  he  slander  the  principal's  agent  so  as  to  cause  damage 
to  his  business  (c).  Generally,  it  is  clearly  actionable  to 
conspire  maliciously  to  prevent  persons  from  contracting 
with  a  particular  individual  if  damage  is  proved  (J),  and 
this  applies  to  all  contracts,  whether  for  personal  service 
or  not,  and  also  to  inducing  persons  not  to  enter  into 
future  contracts  (e). 

As  long  as  the  person  enticing  or  preventing  a  person 
working  for  the  principal  only  exercises  over  what  but 
for  a  malicious  motive  would  be  within  his  legal  right, 
he  cannot  be  proceeded  against  criminally  (/). 

Lord  Justice  James  laid  down  the  law  thus  as  to  a  third 


(a)  Stevenson  v.  Mortimer  (1778), 
Cowper,  805. 

{b)  Bowen  v.  Hall  (1881),  6  Q.  B. 
D.  333,  at  p.  338. 

(c)  Riding  v.  Smith  (1876),  1  Ex. 
Div.  91. 

(d)  Mogul  Steamship  Co.  v.  Mac- 


gregor  (1892),  Ap.  Cas.  25. 

(<•)  Ternperton  v.  Russell  (1893),  1 
Q.  B.  715;  Flood  v.  Jackson  (1895), 
2  Q.  B.  21. 

(/)  Curran  v.  Treleavan  (1891),  2 
Q.  B.  545 
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party's  tampering  with  the  agent;  "According  to  my  view  third  party 
of  the  law  of  this  Court  any  surreptitious  dealing  between  a°rent.rruptlDS 
one  principal  and  the  agent  of  the  other  principal  is  a 
fraud  on  such  other  principal  cognizable  in  this  Court. 
That  I  take  to  be  a  clear  proposition,  and  state  it  accord- 
ing to  my  view  to  be  equally  clear  that  the  defrauded 
principal,  if  he  comes  in  time,  is  entitled  at  his  option  to 
have  the  contract  rescinded,  or,  if  he  elects  not  to  have  it 
rescinded,  to  have  such  other  adequate  relief  as  the  Court 
may  think  right"  (ff).  Shipway  v.  Broadway  (g)  was 
an  action  by  the  third  party  against  the  principal  on  a 
contract.  It  turned  out  in  the  course  of  the  trial  that 
the  agent,  a  veterinary  surgeon,  had  been  bribed  to  give  a 
certificate,  but  for  which  the  contract  would  not  have  been 
entered  in  it.  Counsel  for  the  principal  did  not  treat  the 
fact  of  the  bribery  as  a  defence  to  the  action  at  the  trial ; 
but  in  an  appeal  for  the  judgment  in  favour  of  the  plaintiff 
the  Court  of  Appeal  held  that  such  bribery  vitiated  the 
contract,  and  it  was  absolutely  immaterial  to  inquire 
whether  the  bribe  influenced  the  agent,  or  if  so,  to  what 
extent.  And  it  is  absolutely  immaterial  whether  the  third 
party  does  it  with  a  fraudulent  mind,  the  principal  has  the 
right  to  rescind  the  contract  as  soon  as  he  finds  it  out  (1i). 

The  principal  may  recover  from  the  agent  the  amount 
of  the  bribe  which  he  has  received  (i).  It  is  not  necessary 
that  there  should  be  evidence  of  the  principal  having  to 
pay  an  increased  price  to  enable  him  to  recover  it  (A). 

Although  a  jury  may  find  that  the  prices  that  the 
principal  has  paid  were  not  excessive,  that  there  was  no 
fraudulent  conspiracy,  and  that  the  principal  has  only 
been  damaged  to  the  extent  of  a  farthing,  still  in  law  he 

(Jf)  Panama,  §c.  Telegraph  Co.  v.  Times,  788. 

India- Rubber,  $c.  Works  Co.  (187 a),  {i)  See  Mayor  of  Salfbrdx.  level' 

10  Ch.  Ap.  .315.    Ste  also  lister  v.  (1891),  1  Q.  B.  108,  per  Lord  Esher, 

Stubbs  (1890),  45  C.  D.  1  ;  Smith  v.  p.  169. 

Sorby  (1875),  3   Q.  B.  D.  552,  note.  (/')   Cohen   v.   Kusehke  and  others 

iff)   (1899),  1  Q.  B.  369.  (1900),  83  L.  T.  102. 


(h)  Hough   v.    Bolton    (1886), 


•> 
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is  entitled  to  a  judgment  against  the  third  party  as  for 
money  had  and  received  to  the  extent  of  the  bribe. 
The  Court  will  not  inquire  into  the  motive  of  the  third 
party  in  giving  a  bribe.  The  fact  of  giving  a  bribe  is 
irrefutable  evidence  that  the  agent  was  influenced  (7). 
The  principal  may  recover  damages  against  the  third 
party  for  the  conspiracy  (m). 

If  the  principal  chooses  to  affirm  the  contract  where 
the  third  party  has  succeeded,  by  bribing  the  agent,  in 
getting  him  to  enter  into  a  disadvantageous  bargain,  he 
has  the  two  distinct  and  cumulative  remedies.     He  may 
recover  from  the  agent  the  amount  of  the  bribe  which  he 
has  received,  and  he  may  also  recover  from  the  agent 
and  the  person  who  has  paid  the  bribe,  jointly  or  sever- 
ally, damages  for  any  loss  which  he  has  sustained  by 
reason  of  his  having  entered  into  the  contract,  without 
allowing    any   deduction   in   respect   of    what    he    has 
recovered  from  the  agent  under  the  former  head,  and  it 
is  immaterial  whether  the  principal  sues  the  agent  or 
the  third  party  first.     "The  agent  has  been  guilty  of  two 
distinct  and  independent  frauds ;  the  one  in  his  character 
of  agent,  the  other  by  reason  of  his  conspiracy  with  the 
third  person  with  whom  he  has  been  dealing.     Whether 
the  action  by  the  principal  against  the  third  person  was 
the  first  or  the  second  must  be  wholly  immaterial.     The 
third  person  was  bound  to  pay  back  the  extra  price,  and 
he  could  not  absolve  himself  or  diminish  the  damages  by 
reason  of  the  principal  having  recovered  from  the  agent 
the  bribe  he  had  received  "  (n). 

The  principal  is  not  bound  by  an  arrangement  which 
the  agent  may  make  to  accept  a  smaller  sum  paid  down 
by  way  of  a  bribe,  instead  of  a  larger  sum  which  the 
third  party  has  agreed  to  give  him  later.     The  principal 

{/)  Hovcnden  v.  Millhoff  (1900),       Graving  Dock  (1878),  3  Q.  B.  D.  549. 

83  L.  T.  41.  (")  l>er  Lord  Esher  in  Mayor  of 

(hi)  Ste  also  Harrington  v.  Victoria       Salford  v.  Lever  (1891),  1  Q.  B.  168. 
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is  entitled  to  the  whole  amount.  Thus  in  Grant  v.  Gold 
Exploration  Syndicate  the  third  party  agreed  to  give  the 
agent  2,500/.  in  cash  and  certain  shares.  Later  on  the 
agent  agreed  to  take  2,000/.  down  in  lieu  of  the  2,500/. 
which  was  not  immediately  payable.  The  Court  held 
that  this  compromise  by  the  agent  did  not  affect  the 
principal's  right  of  recovering  the  whole  2,500/.  from 
the  third  party,  because  that  was  the  measure  of  what 
he  was  damnified  by  the  contract  made  by  the  third 
party  with  the  agent,  since  that  was  the  sum  which  was 
added  by  the  third  party  to  the  sale  price  in  selling  to 
the  principal  (o) . 

There  is  a  settled  rule  that  if  there  are  two  joint  tort 
feasors,  and  the  person  to  whom  the  wrong  has  been 
done  releases  one  of  the  two,  he  cannot  afterwards  sue 
the  other.  Therefore,  if  the  principal  absolutely  released 
the  agent  he  has  no  remedy  against  the  third  party,  but 
it  must  be  an  absolute  release,  and  not  merely  an 
agreement  to  suspend  action  against  him  (p). 

If  the  third  party  bribes  the  agent  he  can  be  made 
criminally  liable  for  conspiring  to  defraud.  Thus,  where 
persons  had  bribed  the  shipbroker  of  the  owners  to  make 
a  charter  which  was  not  as  favourable  as  it  other- 
wise would  have  been,  they  were  found  guilty  of  con- 
spiracy, and  sentenced  to  terms  of  imprisonment  (q).  So 
also  where  an  attempt  (though  unsuccessful)  to  bribe 
a  foreman  in  a  shop  (r). 

Where  a  third  party  relies  as  a  defence  to  an  action  on  a   Defence  of 
payment  to  the  agent,  he  must  show  that  the  agent  had  juj™^11  t0 
authority  to  receive  payment,  and  that  he  made  the  pay- 
ment to  the  agent  in  the  usual  course  of  business.  A  settle- 
ment with  the  agent  by  way  of  set-off  is  not  payment  (s). 

(o)   (1900),  1  Q.  B.  233.  L.  T.  301. 

(p)  Mayor    of  Sal  ford    v.   Lever,  (a)  Pearson  v.  Scott  (1878),  9  C.  D. 

ubi  supra.  198:  Pape  v.    Weslacott  (1893),   10 

(q)  Reg.    v.    Barber    (1887),     3  Mer.  51,  and  see  p.  119  and  following 

Times,  491.  hereof. 

(>•)  Reg.  v.  De  Kromme  (1892),  66 


394 


CHAPTER   XV. 


Onus  proband!. 


Principal 
liable  by 
contract  to 
third  party. 


THE    LIABILITY    OF    THE    PKINCIPAL    TO    THIRD    PARTIES. 

In  the  last  chapter  in  discussing  the  liability  of  the 
third  party  to  the  principal  we  have  incidentally  dealt 
with  some  of  the  questions  which  arise  when  the  third 
party  is  suing  the  principal.  As,  however,  the  questions 
are  not  entirely  the  same — at  any  rate  are  viewed  from 
a  different  point  of  view— it  seems  more  convenient 
to  deal  separately  with  the  liabilities  of  the  principal 
incurred  through  the  agent's  action  to  third  parties. 

If  there  is  any  dispute  as  to  the  position  of  the  person 
alleged  to  be  an  agent,  the  third  party  must  prove  that  the 
person  purporting  to  act  as  agent  was  either  so  in  fact  or 
was  held  out  as  such  (a).  If  it  is  a  question  whether  the 
agent  was  authorized  to  affix  the  principal's  name  to  a 
document,  the  third  party  must  prove  that  the  principal 
either  authorized  or  assented  to  the  agent's  so  doing  (b). 

The  principal  may  be  liable  to  third  parties  through 
the  action  of  his  agent  in  contract  and  in  tort.  To  deal 
first  with  his  liability  in  contract. 

He  may  be,  first,  liable  by  contract  to  the  third  party  ; 
if  he  authorizes  an  agent  to  make  a  contract  on  his  behalf. 
When  the  agent  acts  within  the  authority,  the  principal 
is  liable  on  the  contract  in  law,  and  it  is  considered  as 
made  by  him  personally.  It  is  equally  so  if  the  contract, 
though  originally  without  authority,  is  ratified  by  him. 
The  doctrine  rests  upon  this  principle — that  the  act  of  the 
agent  was  the  act  of  the  principal,  and  the  subscription 

{a)  London  Gen.  Om.  Co.  v.  Booth  in  Mackenzie  v.  British  Linen  Co. 
(1893),  6'3  L.  J.  (i.  15.  244.  (1881),  G  Ap.  Cas.  82. 

(!/)  See  Lord  Selborue's  judgment 


THE    LIABILITY    OF    THE    PRINCIPAL    TO    THIRD    PARTIES.  395 

of  the  agent  was  the  subscription  of  the  principal.  There- 
fore the  latter  is  liable  for  any  frauds  or  misrepre- 
sentations of  his  agent  when  negotiating  the  contract  (c). 
But  it  has  been  held  in  the  case  of  the  sale  of  real 
property,  that  if  the  agent  innocently  without  authority 
makes  a  misrepresentation,  which  induces  the  third 
party  to  give  more  than  he  would  otherwise  have  given, 
the  principal  is  not  bound  after  the  conveyance  has  been 
executed  to  compensate  the  third  party  {<!). 

If  the  principal  authorizes  an  agent  to  receive  money 
for  him,  the  agent's  receipt  of  the  money  is  the  same 
as  if  he  had  himself  received  it  (<?).  Agents  who  are 
authorized  to  sell  goods  have  an  implied  authority  to 
receive  payment  for  them  (/). 

The  principal  is  also  liable  to  the  third  party  where  he  Liable  on 
has  held  out  a  person  as  his  agent  and  that  agent  does  holding  out 
something  which  is  within  the  apparent  scope  of  his  autho-   t(J  the  extent 
rity.  And  this  is  so  although  the  agent  has  been  privately  apparent 
instructed  not  to  do  a  certain  thing.    Thus,  where  an  agent  authont.v- 
had  general  authority  to  arrange  terms  on  which  land 
should  be  exchanged,  and  the  principal  instructed  him 
only  to  exchange  wood  for  wood,  the  principal  was  held 
bound  to  the  contract,  although  the  agent  neglected  these 
instructions.     Lord  Cottenham  said  (g),  in  giving  judg- 
ment, "  Did  not  the  paper  signed  by  the  Duke  (the  prin- 
cipal), hold  out  to  all  who  might  associate  with  Mr.  "Wedge 
(the  agent),  or  the  commissioner,  reason  to  believe  that 
the  Duke   was  willing  to  take  any  land  that  might  be 
agreed  upon  in  exchange  for  Dunley  Gorse  ?  Having  given 
them  general  authority,  can  he  be  heard  to  say  that  the 
authority  was  limited  by  private  instructions,  of  which 
those  who  dealt  with  the  agent  knew  nothing?  ". 

(<■.   See  Liability  of  Third  Parties  Esp.  510. 

to  Agent,  p.  308.  {f)   Cupel  v.    Thornton    (1828),   3 

{d)  Brett    v.     Clowser    (18S0),    5  C.  &  P.  3.32. 

C.  P.  D.  376.  (//)  Duke    of  Beaufort    v.   Neeld 

{e)  Mathews  v.  Eaydon  (1796),  2  (1845),  12  CI.  &  Fin.  248,  at  p.  290. 
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Thus  one  of  two  trustees  who  allowed  his  co-trustee 
to   order   goods   for   the   business  of   which  they  were 
trustees  was  held  liable  as  holding  him  out  (It). 
Underwriting         If  a   man,    whatever   his   real  meaning  may  be,    so 
estoppel.  conducts  himself  that  a  reasonable  man  would  take  his 

conduct  to  mean  a  certain  representation  of  facts,  and 
that  it  was  a  true  representation,  and  that  the  latter  was 
intended  to  act  upon  it  in  a  particular    way,    and   he 
with  such  belief  does  act  in  that  way  to  his  damage,  the 
first  is  estopped  from  denying  the  facts  were  as  so  repre- 
sented.    Thus  where  a  stockbroker  authorized  an  agent 
to  offer  to  underwrite  300  shares.     In  a  second  letter  he 
made  the  offer  conditional  on  its  being  accepted  the  next 
day.     It   was  held,   after  he  had  been  allotted  shares, 
that  he  was  estopped  by  his  first  letter  from  relying  on 
the  condition  contained  in  the  second  letter,  which  the 
company   had   never   seen    and    did   not   know   of  (i). 
Where  the  underwriting  letter  consisted  in  an  offer  to 
accept  shares  up  to  a  certain  amount  and  to  apply  for  the 
number  of  shares  for  which  the  offer  should  be  accepted, 
and  an  authority  in  the  event  of  the  principal's  failing  to 
apply  to  do  so  for  the  shares  in  respect  of  which  the  offer 
was  accepted,  it  was  held  that  the  letter  showed  on  the 
face  of  it  that  the  agent  was  only  authorized  to  apply  for 
shares  if  the  underwriting  offer  had  been  accepted  and  the 
underwriting  broker    had    not  himself  applied   for  the 
shares,  and  that  there  iras  nothing  in  the  underwriting 
letter  to  estop  the  broker  from  showing  that  he  had  not 
received  any  acceptance,  and  that  therefore  the  agent  had 
no  authority  to  apply  in  his  name  (k). 
Broker's  In  Whitehead  v.  Tuckctt  (/) ,  where  a  principal  had  given 

authority.         hig  krokers  special  instructions  as  to  how  and  to  whom  to 

(h)  Brazier   v.    Camp    (1894),    63  (k)  In     re     Consort     Deep    level 

L.  J.  Q.  B.  257.  Mines,   Ex  p.   Stark    (1897),  1   Ch. 

{'<)  lie  Henri/  Bentley  #   Co.   and  575. 

Yorkshire  Breweries,  Ex  parte  liar-  (Z)   (1ST 2),  15  East,  400  ;   see  also 

rison  (1893),  69  L.  T.  X.  S.  204.  Precious  v.  Able  (1794),  1  Esp.  350. 
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sell  goods,  Lord  Ellenborough  said,  referring  to  the  terms 
of  the  private  instructions  given  to  the  agents,  "  If  these 
expressions  are  to  be  construed  into  so  many  restrictions 
of  the  power  of  the  brokers,  it  will  follow  that  they  were 
not  only  limited  as  to  price,  but  also  as  to  the  terms  of 
sale,  which,  according  to  the  latter,  were  to  be  '  the  best '  : 
and  as  to  the  purchasers,  who  were  to  be  '  safe  men,'  and 
if  in  either  of  these  respects  the  contract  made  by  them 
should  fail,  their  principal  would  have  aright  to  reject  it. 
But  if  this  could  be  done,  in  what  a  perilous  predicament 
would  the  world  stand  in  respect  of  dealings  with  persons 
who  have  secret  communications  with  their  principal ! 
Such  communications  must  not  be  taken  as  limitations  of 
their  power,  however  wise  they  may  be  as  suggestions  on 
the  part  of  the  principal." 

It  is  a  usual  thing  for  firms  to  employ  travellers  who  Traveller, 
receive  orders.  These  orders  the  principals  may  accept  or  authonty  of  ■ 
not  as  they  think  fit.  It  would  seem  to  be  a  question  of 
custom  and  course  of  business  whether  they  are  bound  to 
signify  their  non-acceptance.  In  Spooner v. Br 'owning  (m), 
Lord  Justice  Collins  thought  that  if  the  principals  had 
accepted  orders  on  other  occasions  it  was  their  duty  to 
signify  their  non-acceptance;  otherwise  the  orderer  might 
suffer  serious  damage  by  acting  on  the  assumption  that 
his  order  had  been  accepted.  The  other  Lord  Justices 
did  not,  however,  take  this  view.  An  authority  to  receive 
payment  cannot  be  inferred  from  the  fact  that  the  traveller 
has  handed  on  cheques  drawn  to  the  principal's  order,  or 
that  the  principal  after  execution  of  an  order  received 
on  one  occasion  a  cheque  drawn  to  the  agent's  order  and 
indorsed  by  him  {n). 

The  principal  may  also  be  liable  to  third  parties  for  Principle 
an   agent's   acts,  where   he   has   not  held  him   out  as  ^s^ntre*0 
his  agent  as  having  authority,  if  he  puts  an  agent  in  strictly  no 
such  a  position  over   his  property  that  he  appears  to  „s  CUJent. 
the  world  as  owner,  although  strictly  there  has  been  no 

(f»)  (1898),  1  Q.  B.  528.  (>:)  Spooner  v.Bvowning,uM  supra. 


398  PKINCIPAL   AND    AGENT. 

"  holding  out,"  since  the  principal  was  unknown.  For 
the  principal  will  not  only  be  liable  for  the  acts  of  his 
agent,  within  his  apparent  authority  where  he  has  held 
him  out  as  an  agent ;  but  he  is  also  liable  where  he  has 
put  another  in  such  a  position  that  the  world  would  be 
led  to  believe  from  the  fact  that  a  man  occupied  such  a 
position  that  he  must  have  power  to  act,  whether  in  fact 
he  was  an  agent  or  not.  Thus,  where  a  principal  put 
an  agent  called  Bushell  into  a  business,  as  his  manager, 
and  directed  him  to  carry  it  on  as  Bushell  &  Co.,  it  was 
held  he  thereby  held  him  out  as  owner.  And  although 
the  principal  had  given  the  agent  no  authority  to  draw 
or  accept  bills,  still  he  was  liable  on  bills  drawn  by 
Bushell  for  the  purposes  of  the  business  ;  for  the  agent 
must  be  taken  to  have  had  authority  to  do  whatever  was 
necessary  or  incidental  to  carrying  on  the  business,  and 
drawing  and  accepting  bills  was  incidental  to  it.  The 
agent  could  not  be  divested  of  the  apparent  authority  as 
against  third  persons  by  a  secret  authority  (o). 
Tenant  of  In  Watteau  v.  Fenwick  (p),  a  firm  of  brewers  put  in  an 

pubhc-house.     agent  ag  manager  0f  a  tied  house  belonging  to  them, 

and  only  gave  him  authority  to  buy  bottled  ales  and 
mineral  waters.  The  house  had  originally  belonged  to 
the  agent,  but  he  had  sold  it  to  the  principals,  the 
brewers,  some  years  before  the  action  was  brought.  The 
plaintiffs,  the  third  parties,  gave  credit  to  the  agent 
only,  but  on  finding  out  the  brewers  owned  the  house, 
brought  an  action  against  them  for  the  price  of  goods 
which  the  manager  had  ordered  in  contravention  of  his 
authority.  Mr.  Justice  Wills,  in  a  judgment  in  which 
the  Chief  Justice,  Lord  Coleridge,  concurred,  held  the 
brewers  liable,  and  said,  "  The  principal  is  liable  for 
all  the  acts  of  the  agent  which  are  within  the 
authority  usually  confided  to  an  agent  of  that  character, 
notwithstanding   limitations,    as   between  the  principal 

(o)  Edmunds    v.   Bushell    (1865),  (p)  (1893),  1  Q.  B.  316. 

L.  R.  1  Q.  B.  97. 
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and  the  agent,  put  upon  that  authority.  It  is  said  that  it 
is  so  only  where  there  has  been  a  holding  out  of  autho- 
rity, which  cannot  be  said  of  a  case  where  the  person 
supplying  the  goods  knew  nothing  of  the  existence  of  a 
principal ;  but  I  do  not  think  so.  Otherwise,  in  every 
case  of  an  undisclosed  principal,  or,  at  least,  in  every 
case  where  the  fact  of  there  being  a  principal  was  un- 
disclosed, the  secret  limitation  of  authority  would  prevail 
and  defeat  the  action  of  the  person  dealing  with  the 
agent  and  then  discovering  that  he  was  an  agent  and 
had  a  principal.  But  in  the  case  of  a  dormant  partner, 
it  is  clear  law  that  no  limitation  of  authority  as  between 
the  dormant  and  active  partner  will  avail  the  dormant 
partner  as  to  things  within  the  ordinary  authority  of  a 
partner.  The  law  of  partnership  is,  on  such  a  question, 
nothing  but  a  branch  of  the  general  law  of  principal  and 
agent,  and  it  appears  to  me  to  be  undisputed  and  con- 
clusive on  the  point  now  under  discussion."  This,  it  is 
submitted,  is  the  true  principle,  whenever  the  principal 
employs  an  agent  who  has  prima  facie  certain  powers  as 
a  factor  or  auctioneer,  or  where  he  puts  the  agent  into  a 
position  to  which  certain  powers  naturally  belong. 

Again,  if  the  principal  stands  by  and  allows  a  person 
to  assume  ownership  of  his  property,  he  will  not  be  able 
to  recover  it  from  a  third  party,  to  whom  it  has  been 
sold  (q).  In  Pickard  v.  Sears  the  plaintiff,  who  had  a 
mortgage  on  the  property,  allowed  it  to  be  sold  by  an 
execution  creditor  of  the  mortgagors  to  the  defendant 
without  making  any  claim  on  the  property.  After  the 
sale  he  brought  an  action  for  trover  against  the  defendant; 
but  it  was  held  that  he  had  estopped  himself  from  giving 
the  real  facts,  because  by  his  words  and  conduct  he  had 
wilfully  caused  the  defendant  to  believe  that  the  execution 
creditor  had  a  right  to  sell  the  property.     By  doing  so, 


Principal 
liable 
although 
third  party 
did  not  know 
of  existence. 


Sleeping 
partner. 


Where 
principal 
allows  third 
party  to 
assume 
ownership. 


(q)  Pickard    v.    Sears    (1837),    6 
Ad.    &   El.   469  ;    see   Liability    of 


Third  Party  to  Principal. 
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the  defendant  was  induced  to  alter  his  position.  The 
principle  of  estoppel  applies  equally  whether  a  person 
has  expressly  or  only  by  conduct  misled  another  ;  if  such 
other  person  has  been  damaged  thereby.  Lord  Esher,  in 
Carr  v.  L.N.W.R.,  lays  down  that  if  in  a  transaction, 
which  is  in  dispute,  a  person  leads  another  into  the  belief 
of  a  certain  state  of  facts  by  conduct  of  culpable  negligence 
calculated  to  have  that  result,  and  such  culpable  negligence 
has  been  the  proximate  cause  of  leading,  and  has  led, 
another  to  act  by  mistake  upon  such  belief,  and  he  is 
damaged,  the  person  so  misleading  the  other  is  estopped 
proving  the  actual  facts  (r).  How  far  this  holds  good 
since  ~Derry  v.  Peek(rr)  and  Scholfieldv.Londesborough(8) 
is  not  clear,  for  the  rule  now  seems  to  be  that  unless  there 
is  a  specific  duty  towards  anyone,  he  may  be  as  negligent 
as  he  pleases.  But  if  a  person  stands  by  and  allows 
his  agent  to  make  statements  which  are  without  any 
authority,  and  persons  act  on  them  and  expend  money, 
he  will  not  be  allowed  to  set  up  the  want  of  authority  (ss). 
Similarly,  the  rights  of  third  persons  will  be  protected 
where  they  have  dealt  with  an  agent  supposing  him  to 
be  a  principal  (t). 
Where  If  a  third  person  has  entered  into    a    contract   with 

creditriven       another,  who  is  in  fact  an  agent,  although  he  has  never 
to  agent  heard  of  the  principal,  yet  he  can  sue  him  on  the  contract, 

liable!'1  UU  unless,  after  hearing  of  the  fact  of  there  being  a  principal, 
he  has  elected  to  give  exclusive  credit  to  the  agent.  "  A 
seller  who  knows  who  the  principal  is,  and,  instead  of 
debiting  that  principal,  debits  the  agent,  is  considered, 
according  to  the  authorities  which  have  been  referred  to 
[Paterson  v.  Gandasequi  (u) ,  Addison  v.  Gandasequi(x), 
Maanss  v.  Henderson  («/)],  as  consenting  to  look  to  the 

(r)   (1875),  L.  R.  10  C.  P.  307.  (<)  See  Liability  of  Third  Party  to 

(/■>•)  (1889),  14  Ap.  Cas.  337.  Principal. 
(*)   (1896),  A.  C.  514.  («)  (1812),  15  East,  62. 

(ss)  Ramsden    v.     Dyson    (1S65),  (x)  (1812),  4  Taunt.  574. 

L.  R.  1  II.  of  L.  129.  {y)  (1801),  1  East,  335. 
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agent  only,  and  is  thereby  precluded  from  looking  to  the 
principal  "  (z).  But  the  mere  fact  that  the  third  party 
has,  after  knowing  there  was  a  principal,  insisted  upon 
the  agent's  name  being  put  down  in  the  contract  does 
not  relieve  the  principal  from  liability  (a). 

Where  the  agent  makes  a  contract  in  his  own  name,  Third  party 
the  third  party  can  elect  whom  he  will  sue.  What  Xomtosue 
constitutes  election  is  a  matter  of  fact  to  be  decided  by  a  whether  the 
jury.  The  demand  of  payment  is  an  equivocal  act  if  it  a^nt.  Can- 
is  made  from  the  agent,  as  it  may  have  been  made  upon  not  sue  both. 
him  on  behalf  of  the  principal  (a).  "  The  very  expression, 
that  where  a  contract  is  so  made,  the  contractee  has  an 
election  to  sue  the  agent  or  principal,  supposes  he  can 
only  sue  one  of  them,  that  is  to  say,  to  judgment.  For 
it  may  well  be  that  an  action  against  one  might  be 
discontinued  and  fresh  proceedings  be  taken  against  the 
other  "  (b).  In  one  case  the  third  party  had  taken  bills 
from  the  agent,  and  it  was  argued  this  was  an  election  to 
rely  on  the  agent  solely,  but  the  Court  held  that  the  fact 
that  the  third  party  had  taken  bills  on  account  because 
he  could  not  get  cash  was  no  election  (c).  And  Lord 
Tenterden,  in  Thomson  v.  Davenport  (d) ,  said:  "If  at 
the  time  the  seller  knew  not  only  that  the  person  who  is 
nominally  dealing  with  him  is  not  principal,  but  agent, 
and  also  knows  who  the  principal  is,  and,  notwithstand- 
ing that  knowledge,  chooses  to  make  the  agent  his  debtor, 
then,  according  to  Addison  v.  Gandasequi  and  Paterson  v. 
Gandasequi,  the  seller  cannot  afterwards,  on  failure  of 
the  agent,  turn  round  and  charge  the  principal,  having 
once  made  his  election  at  the  time  when  he  had  the 
power  of  choosing  between  one  and  the  other." 

(z)  Per  Bailey,  J.,  in  Thomson  v.  v.  Ferine  (1865),  3  H.  &  C.  977;  34 

Davenport    (1829),    9   B.    &    C.   78,  L.  J.  Ex.  173. 
p.  89.  (c)  The  Huntsman  (1894),  Probate, 

(a)  Colder  v.  Dobell  (1871),  L.  R.  284.      See    also    Robinson   v.    Bead 
6  C.  P.  486.  (1829),  9  B.  &  C.  449. 

(b)  Per  Lord  Branrwell  in  Priestley  (d)  (1829),  9  B.  &  C.  78. 

W.  D  D 
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In  Kendall  v.  Hamilton  (e).  Lord  Cairns  said  :  "  Now  I 

take  it  to  be  clear  that  where  an  agent  contracts  in  his 

own  name  for  an  undisclosed  principal,  the  person  with 

whom  he  contracts  may  sue  the  agent  or  he  may  sue 

the   principal :    but   if  he  sues  the  agent  and    recovers 

judgment,  he  cannot  afterwards  sue  the  principal,  even 

although  the  judgment  does  not  result  in  satisfaction  of 

the  debt.     If  any  authority  for  this  proposition  is  needed, 

the  case  of  Priestley  v.  Fernie(f)  maybe  mentioned.   But 

the  reasons  why   this  must  be  the  case  are,  I  think, 

obvious.     It  would  be  clearly  contrary  to  every  principle 

of  justice  that  the  creditor  who  had  seen  and  known  and 

dealt  with  and  given  credit  to  the  agent  should  be  driven 

to  sue  the  principal  if  he  does  not  wish  to  sue  him  ;  and, 

on  the  other  hand,  it  would  be  equally  contrary  to  justice 

that  the  creditor,  on  discovering  the  principal  who  really 

has  had  the  benefit  of  the  loan,  should  be  prevented  from 

suing  him  if  he  wished  to  do  so.    But  it  would  be  no  less 

contrary  to  justice  that  the  creditor  should  be  able  to  sue 

first  the  agent  and  then  the  principal  when  there  was  no 

contract,  and  when  it  never  was  the  intention  of  any  of 

the  parties  that  he  should  do  so.      Again,  if  an  action 

were  brought  and  judgment  recovered  against  the  agent, 

he  (the  agent)  would  have  a  right  of  action  for  indemnity 

against  his  principal,  while,  if  the  principal  were  liable 

also  to  be  sued,  he  would  be  vexed  with  a  double  action." 

The  House  of  Lords  therefore  held  that  judgment,  even 

without    satisfaction,  against  either  principal  or  agent, 

was  a  bar  to  an  action  against  the  other  party. 

Principal  not         This  rule  is  subject,  however,  to  a  qualification,  which 

settk-a''  was  ^nus   s^e-d  Dy  Mr.  Justice  Bayley  in  Thomson  v. 

accounts  with.    Davenport .(g).     "The  principal  shall  not  be  prejudiced 

by  being  made  personally  liable  if  the  justice  of  the  case 

is  that  he  should  not  be  personally  liable.    If  the  principal 

(e)   (1S79),  4  App.  Cas.  504.  {g)   Ubi  supra;  see  also  Smi/thv. 

(/)   (1865),  3  H.  &  C.  977.  Anderson  (1849),  7  C.  B.  21. 
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has  paid  the  agent,  or  if  the  state  of  the  accounts  between 
the  agent  here  and  the  principal  would  make  it  unjust 
that  the  seller  should  call  in  his  principal,  the  fact  of 
payment  or  such  state  of  accounts  would  be  an  answer 
to  the  action  brought  by  the  seller  where  he  had  looked 
to  the  responsibility  of  the  agent." 

This  statement  of  the  exception  was  objected  to  as  too 
wide  by  Baron  Parke,  who,  in  Heald  v.  Kenworthy  (//), 
held  that  if  a  person  orders  an  agent  to  make  a  purchase 
for  him,  he  is  bound  to  see  that  the  agent  pays  the  debt ; 
and  the  giving  the  agent  money  for  that  purpose  does 
not  amount  to  payment  unless  the  agent  pays  it 
accordingly. 

In  Armstrong  v.  Stokes  (i),  a  distinction  was  drawn  be-  True  rule  as 
tween  such  agents  as  would  be  naturally  expected  by  the  prinS^who 
third  party  or  seller  to  have  principals,  in  dealing  with  has  settled 
whom  he  would  know  that  he  had  another  person  liable  a^en™^ 
to  him  beyond  the  agent,  though  he  did  not  know  who 
that  other  person  was,  and  the  class  of  agents  as  to  whom 
the  seller  or  third  party  would  consider  it  a  "godsend," 
in  Mr.  Justice  Blackburn's  words,  if  he  found  on  their 
failure  or  insolvency  that  there  was  a  principal  behind 
who  was  also  liable.     For  instance,  in  every  case  where 
the  sale  is  to  a  broker,  the  vendor  knows  that  there  is  or 
ought  to  be  a  principal  between  whom  and  himself  there 
is  established  privity  of  contract,  and  whose  security  he 
has  in  addition  to  that  of  the  broker ;  and  the  principal 
also  knows  that  the  vendor  is  aware  of  this,  and  to  some 
extent  trusts  to  his  liability.     Where,  however,  the  agent 
is  a  commission  merchant,  or  a  merchant  dealing  on  his 
own  account,  the  seller  or  third  party  may  think  that  he 
is  dealing  with  a  principal.     As  to  the  latter  class  of 
agent,  it  was  decided  that  a  seller  who  has  given  credit 
to  an  agent,  believing  him  to  be  a  principal,  cannot  have 

(h)  (1855),  10  Ex.  739.  (t)  (1872),  L.  E.  7  Q.  B.  598 
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recourse  against  the  undisclosed  principal  if  the  principal 
has  bond  fide,  paid  the  agent  at  a  time  when  the  seller 
still  gave  credit  to  the  agent  and  knew  of  no  one  else  (k). 

It  has  been  cpaestioned  in  Irvine  v.  Watson  whether  the 
distinction  should  turn  on  the  seller's  belief  as  to  whether 
he  was  dealing  with  a  principal  or  on  the  nature  of 
the  agent's  business,  from  which  the  principal  would  be 
justified  in  inferring  that  the  third  party  or  seller  relied 
on  the  agent  alone,  and  it  is  submitted  the  latter  is  the 
true  test.  Lord  Justice  Bramwell  (Z)  said,  he  did  not 
understand  how  the  mere  fact  of  the  vendor  (the  third 
party)  knowing  or  not  knowing  that  the  agent  has  a 
principal  behind  him  could  affect  the  liability  of  that 
principal,  and  thought  the  liability  would  depend  upon 
what  the  principal  himself  knew,  that  is  to  say,  whether 
he  knew  that  the  vendor  or  third  party  had  a  claim 
against  him  and  would  look  to  him  for  payment  in  the 
agent's  default ;  and  Lord  Justice  Brett  thought  it 
depended,  first,  on  the  fact  that  the  seller  dealt  with  the 
agent  as  sole  principal,  and  that,  secondly,  the  nature  of 
the  agent's  business  was  such  that  the  principal  ought  to 
have  believed  that  the  third  party  would  so  deal  with 
him ;  for  in  such  a  case  it  would  be  unjust  to  allow  the 
seller  to  recover  from  the  principal  after  he  had  paid  the 
agent ;  the  principle  being,  that  where  exclusive  credit 
was  given  by  the  third  party  or  seller  to  the  agent,  the 
principal,  by  paying  the  agent,  relieves  himself  of  all 
responsibility  to  the  third  party. 

Let  us  take  first  the  case  where  the  agent  belongs  to 
the  first  class  of  agents,  where  the  third  party  knows 
there  is  a  principal,  as  for  instance,  brokers ;  there  the 
third  party  knows  that  there  is  a  principal  from  the 
nature  of  the  broker's  employment,  and  the  form  of  the 
contract  in  the  bought  and  sold  notes,  though  he  may 


(k)  See  Boweii,  J.,    in  Irvine  v. 
Watson  (1879),  5  Q.  B.  D.  102. 


(?)  Irvine   v.    Watson   (1879), 
Q.  B.  D.  414. 


THE    LIABILITY    OF    THE    PEINCIPAL    TO    THIRD    PARTIES.  405 

not  know  who  the  principal  is.  It  has  been  decided  in 
such  a  case  that  the  principal  is  not  discharged  by 
payment  to  the  agent,  unless  the  third  party  has  done 
something  which  would  make  it  inequitable  that  he 
should  be  asked  to  pay  over  again  to  the  third  party. 
This  must  be  something  arising  out  of  the  conduct  of 
the  third  party  which  induced  the  principal  to  believe 
that  a  settlement  had  already  been  made  with  the  agent. 
Sir  George  Jessel  stated  the  principle  as  follows  (m) : 
"All  the  judges  are  agreed  in  laying  down  that  where 
the  seller  knows  that  there  is  a  principal  behind  the 
person  with  whom  he  is  dealing,  he  must  be  shown  to 
have  done  something  which  raises  an  equity  against  him, 
otherwise  the  principal  is  not  discharged."  In  other 
words,  the  principal  must  show  that  something  the  third 
party  did  misled  him,  and  induced  him  to  make  the 
payment.  The  fact  that  the  third  party  has  filed  a  proof 
but  has  not  taken  a  dividend  in  the  bankruptcy  of  the 
agent  is  not  conclusive  proof  of  election  (n). 

The  question  then  arises,  what  conduct  on  the  part  Whether 
of  the  third  party  will  be  sufficient  to  raise  this  equity  delay  m*  yS 
against  him  ?     Will  delay  in  obtaining  payment  from  the  claiming 
agent  or  applying  to  the  principal  estop  the  third  party  principal 
claiming  against  the  principal  ?     In  Irvine  v.  Watson  (o)  ™^s*^ 
Mr.  Justice  Bowen  thought  the  delay,  in  order  to  work  an 
estoppel,  must  be  such  as  reasonably  led  the  principal  to 
infer  that  the  seller  no  longer  requires  to  look  to  the 
principal's  credit,  such  a  delay,  for  example,  as  leads  to 
the  inference  that  the  debt  is  paid  by  the  agent,  or  to 
the  inference  that  though  the  debt  is  not  paid,  the  seller 
elects  to  abandon  his  recourse  to  the  principal  and  looks 
to  the  agent  alone.     In  Davison  v.  Donaldson  (p),  he 

(mi)  Davison  v.  Donaldson  (1882),  (o)   (1879),   5    Q.    B.    D.    102,  at 

9  Q.  B.  D.  623,  atp.  62S.  p.  107. 

(»)  Curds  v.    Williamson   (1874),  '    [p)  (1882),   9  Q.  B.   D.   623,   at 

L.  R.   10  Q.  B.  57  ;    Bottomley    v.  p.  631. 
Nuttall  (1858),  5  C.  B.  N.  S.  122. 


PEINCIPAL   AND    AGENT. 

says:  "I  do  not  say  that  in  very  special  circumstances 
mere  delay  may  not  amount  to  misrepresentation ;  it 
may  be  conduct  misleading  the  defendant  (the  principal). 
But  that  can  only  be  when  there  is  something  in  the 
original  contract,  or  in  the  conduct  of  the  parties,  which 
renders  the  delay  misleading.''  In  Irvine  v.  Watson  (q), 
Lord  Justice  Bramwell  suggests  a  case  where  from  some- 
thing in  the  contract  delay  would  be  misleading — i.e., 
where  there  was  an  invariable  custom  in  a  trade  to  insist 
upon  prepayment ;  in  such  a  case,  non-insistence  on 
prepayment  might  discharge  the  buyer  (the  principal)  if 
he  paid  the  broker  on  the  faith  of  the  seller  having 
already  paid  ;  and  Sir  George  Jessel  said  (r),  "I  am  far 
from  saying  that  there  may  not  be  special  cases  in  which 
mere  delay  on  the  part  of  the  plaintiff  would  be  held  to 
be  sufficiently  misleading  conduct ;  it  may  amount  to  a 
representation  that  he  has  been  paid."  The  case  of 
Smethurst  v.  Mitchell  (s)  is  an  authority  that  where  the 
arrangement  or  the  invariable  custom  is  that  goods  are 
not  to  be  delivered  till  the  account  is  paid,  and  then  the 
seller  breaks  such  rule  or  custom  and  delivers  without 
payment,  he  cannot  call  upon  the  principal  to  pay  if  the 
agent  cannot  do  so.  The  third  party's  laches  were  held  a 
defence  in  Hopkins  v.  Ware.  In  that  case  the  agent  paid 
the  third  party  by  cheque  on  the  9th  May.  The  cheque 
was  not  presented  until  the  6th  June,  when  it  was 
dishonoured.  It  was  proved  that  if  the  third  party  had 
sent  the  cheque  earlier  for  collection  it  would  have  been 
paid.  On  these  facts  the  Court  held  that  as  the  principal 
had  settled  accounts  with  the  agent,  and  the  third 
party  had  not  got  paid  through  his  laches,  the  third  party 
could  not  claim  against  him  (t). 


(?)  (1879),   5    Q.    B.    D.  414,  at  (s)   (1859),   28  L.  J.  Q.   B.  241. 

p.  416.  See  also  McClure  v.  Schemcil  (1871), 

(r)  Davison  v.  Donaldson  (1882),  20  W.  R.  168. 

9  Q.  B.  D.  623.  {t)  (1869),  L.  E.  4  Ex.  268. 
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In  Irvine  v.  Watson  (u)  the  seller  sold  the  goods  on  the  Effect  of 
terms  cash  on  or  before  delivery,  bat  there  was  no  invari-  ciainiing 
able  custom  not  to  deliver  without  cash.     The  defendants  against 

principal. 

(the  principals)  paid  the  agent,  but  he  became  bankrupt, 
and  did  not  pay  the  third  party.  The  agent  informed 
the  seller  that  he  was  buying  for  principals,  but  not  who 
they  were.  Under  these  circumstances  the  Court  held 
that  the  fact  of  the  principal  having  paid  the  broker  did 
not  preclude  the  seller  recovering  the  price.  In  Davison 
v.  Donaldson  goods  were  supplied  to  the  managing  owner 
of  a  ship  in  the  summer  of  1877.  The  seller  did  not 
apply  to  the  principals  for  payment  until  February, 
1881.  The  principal  settled  accounts  with  his  agent 
in  December,  1877,  but  was  not  induced  to  settle  this 
account  owing  to  the  seller's  delay.  The  Court  held 
that  the  seller  was  entitled  to  be  paid  by  the  principals 
on  the  ground  that  there  was  no  misleading  conduct. 
In  this  case,  the  principals  were  co-owners  of  the  ship, 
and  the  late  Master  of  the  Eolls  said  partners  ought  not 
to  settle  with  their  co-partners  without  satisfying  them- 
selves that  the  payments  have  been  actually  made  ;  and 
on  this  ground  Lord  Justice  Lindleyheld  the  plaintiff  was 
in  a  better  position  than  he  would  have  been  if  he  had 
only  the  option  of  suing  the  agent,  or  the  undisclosed 
principal,  as  he  could  for  that  reason  sue  them  jointly. 

When  the  principal,  however,  is  a  foreign  principal,   Where 
he  gives  the  commission  agent,  as  a  rule,  no  authority  jJSf1 1S  & 
to  pledge  his  credit  or  to  establish  privity  of  contract  principal, 
between  him  and  the  third  party.     In  this  case  it  seems  noUiable'on 

the  agent  is  not  a  true  agent,  but  is  really  to  a  certain  agent's  con- 

•  •  -I  i  ii-i    trac*- 

extent  a  principal,  since  he  does  not  as  a  rule  establish 

privity  of   contract  between  the  principal  and  a  third 

party.     The  only  right  of  the  owner  of  the  goods  is  to 

sue  the  agent  for  their  price  less  the  commission.     It  is  a 

(«)    Ubi  supra. 
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question  of  fact  whether  there  was  privity  of  contract  ; 
Lord  Blackburn  pointed  out  that  the  inconvenience  of 
holding  that  privity  of  contract  was  established  between 
•a  Liverpool  merchant  and  the  grower  of  every  bale  of 
cotton  which  is  forwarded  to  him  in  consequence  of  an 
order  to  a  London  commission  merchant  is  so  obvious 
and  well  known  that  he  thought  one   was  justified   in 
treating  it  as  a  matter  of  law,  and  that,  in  the  absence  of 
evidence  of  express  authority  to  that  effect,  the  commis- 
sion agent  cannot  pledge  his  foreign  constituent's  credit  (x). 
In  such  a  case,  therefore,  the  third  party  cannot  sue  the 
principal  at  all,  as  there  is  no  contract  with  him.     The 
foreign  principal  may,  however,  by  the  course  of  dealing 
make  himself  liable  and  a  party  to  the  contract  with  the 
third  party.    Thus  if  they  invoice  the  goods  to  the  buyer 
direct  and  draw  a  bill  on  him  they  thereby  make  them- 
selves party  to  a  contract  with  him  (y).     We  have  seen 
that,  in  the  case  of  an  agent  who  has  a  foreign  principal, 
it  is  altogether  a  question  of  fact  whether  he  has  made 
himself  liable  on  the  contract  he  makes  for  a  foreign 
principal  when  he  contracts  "  as  agent "  (see  "  Liability  of 
Agent  to  Third  Parties  ").     Unless  the  agent  warranted 
his  authority  to  establish  privity  of  contract,  if  he  merely 
bought  on  behalf  of  the  foreign  principal  "  as  agent,"  it 
seems  neither  the  foreign  principal  not   yet  the  agent 
could  be  made  liable. 

When  the  principal  is  not  a  foreign  principal,  and  the 
contract  is  made  by  an  agent  other  than  a  broker,  Lord 
Blackburn  thought  that  prima  facie  authority  was  given  to 
establish  privity  of  contract.  But  if  the  contract  is  so 
made  that  the  third  party  does  not  know  that  the  agent  is 
not  a  principal,  but  takes  him  for  the  principal,  supposing 


(x)  See,  however,  p.  436  and  Lord 
Blackburn's  judgment  in  Elbinger 
Action  Gesellschaft  v.  Clai/e  (1873), 
L.  E.  8  Q.  B.  313,  at  p.' 317;  and 
"Wright,  J.,  in  Montgomerie  v.  United 


Kingdom  Mutual  SS.  Assoc.  (1891), 
1  Q.  B.  370,  at  p.  372 ;  Sutton  v. 
Bulloch  (1874),  L.  E.  9  Q.  B.  572. 

(g)  Malcolm  Flinn  v.  Hogle  (1 893) , 
63  L.  J.  1. 
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at  the  time  he  was  dealing  with  a  principal,  then,  as  we 
have  seen  (z),  if  the  principal  has  settled  accounts  and  paid 
the  agent,  the  third  party  cannot  recover  against  hirn(a). 

The  principal  may,  from  the  form  of  the  contract  made  Principal  may 
by  the  agent,  not  be  liable  to  the  third  party.     Thus,  JjXirtirt 
where  the  contract  is  by  deed,  and  he  is  not  a  party  to  be  liable, 
it,  under  the  common  law  he  could  not  be  made  liable,  as 
no  one  could  be  sued  on  a  deed  except  a  party  thereto  (b). 
But  the  46th  section  of  the  Conveyancing  Act,  1881, 
now  allows  the  donee  of   a   power  of  attorney  to  sign 
his  own  name  and  execute   a   deed   in   his  own  name, 
and  makes  it  equally  effective,  so  that  in  cases  where 
there  is  a  power  of  attorney  it  would  seem  that  even  if 
not  a  party  to  the  deed  the  principal  could  be  sued  on  it. 

In  Beckham  v.  Drake  (c),  Baron  Parke  says  that  bills  Bill  of  ex- 
of  exchange  and  promissory  notes  are  an  exception  chaDSe> &c- 
to  the  general  rule  that  the  principal  is  liable  on  the 
contract  of  the  agent.  "  The  case  of  bills  of  exchange  is 
an  exception  which  stands  upon  the  law  merchant,  and 
promissory  notes  another,  for  they  are  placed  upon  the 
same  footing  by  the  statute  of  Anne.  In  neither  of 
these  can  any  but  the  parties  named  in  the  instrument 
by  their  name  or  firm  be  made  liable  to  an  action  upon 
it."  This  is  also  the  rule  stated  by  the  Editors  of  Byles 
on  Bills  (d),  and  Mr.  Justice  Wright,  in  Montgomerie  v. 
United  Kingdom  Steamship  Association  (e),  mentions  it 
also  as  a  case  where  the  principal  is  not  liable.  He  says: 
"  If  a  person  who  is  an  agent  makes  himself  a  party  in 
writing  to  a  bill  or  note  a  principal  cannot  be  added." 
In  Edmunds  v.  Bus] tell  (/),  the  principal  was  held  liable 

(z)  Page  403.  Merchant  Shipping,  13th  ed.  pp.  220 

(a)  Armstrong  v.  Stokes  (1S72),  7  — 223. 

Q.  B.  598,  at  p.  610.  (c)   (1841),  9  M.  &  W.  79. 

{b)  Jieckhamv.  Drake  (1841),  9  M.  \d)  loth  ed.  p.  44. 

&  W.  79;  In  re  International  Con-  (e)  (1891),   1  Q.  B.  370;  see  also 

tract  Co.,  Tickerincfs  claim  (1871),  6  Leadbitier  v.  Farrow  (1816),  5  M.  & 

Ch.  525.      As  to  the  old  law  as  to  S.  345. 

charter-parties  by  deed,  see  Abbott's  (/)  (1805),  L.  R.  1  Q.  B.  97. 
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on  a  bill  signed  Bushell  &  Co.,  on  the  ground  that  the 
agent  Bushell  had  authority  to  sign  it  this  way  when 
carrying  on  as  manager  the  business  belonging  to  the 
plaintiff,  which  was  known  as  "Bushell  &  Co." 

Where  the  principal  employs  a  stockbroker  he  autho- 
rizes him  to  deal  according  to  the  rules  of  the  Stock 
Exchange.  The  Stock  Exchange  rules  provide  for  con- 
tracts being  dealt  with  which  have  been  entered  into 
by  a  stockbroker,  who  by  making  default  has  ceased 
to  be  a  member.  As  between  the  defaulting  broker  and 
the  other  members  of  Stock  Exchange  such  contracts 
are  dealt  with  at  what  is  known  as  the  hammer  price,  at 
which  the  jobber  takes  back  the  shares.  This  custom  was 
held  not  to  apply  to  persons  not  on  the  Stock  Exchange, 
and  there  was  held  to  be  privity  of  contract  between  the 
jobber  and  the  broker's  client,  who  were  mutually  bound 
by  the  contract  made  by  the  broker  (g). 

By  sect.  23  of  the  Bills  of  Exchange  Act,  1881  (h),  no 
person  is  liable  as  drawer,  indorser  or  acceptor  of  a  bill 
who  has  not  signed  it  as  such ;  provided  that  (1)  where  a 
person  signs  a  bill  in  a  trade  or  assumed  name  he  is  liable 
thereon  as  if  he  had  signed  it  in  his  own  name.  (2)  The 
signature  of  the  name  of  a  firm  is  equivalent  to  the  signa- 
ture by  the  person  so  signing  of  the  names  of  all  persons 
liable  as  partners  in  that  firm. 

Again,  the  principal  is  not  liable  to  the  third  party 
if  the  agent  and  he  so  contract  as  only  to  look  to  one 
another,  and  to  exclude  the  right  of  the  principal  to  sue 
the  third  party  or  the  third  party's  right  to  sue  the 
principal ;  for  the  right  to  sue  and  be  sued  is  reciprocal. 

This  was  the  case  in  two  mutual  insurances  cases  (i), 
where  steamship  owners  formed  themselves  into  a  club 

[g)  Levitt    v.    Mamblet,    1901,    2  (i)    United  Kingdom  Mutual  Steam- 

K.   B.   53,   n.  ;    Anderson  v.   Beard  .ship  Ass.  Assoc,  v.  Nevill  (1887),  19 

(1900),  2  Q.  B.  260.     The  client  was  Q.  B.  D.  110;  Montgomeriex.  United 

assumed  to  have  the  option  of  accept-  Kingdom     Steamship    Ass.      Assoc. 

iug  the  hammer  price.  (1891),  1  Q.  B.  370. 

(A)  4.3  k  4G  Vict.  c. -61. 
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to  mutually  insure  their  ships,  and,  by  one  of  the  articles 
of  association,  provided  that  all  claims  in  respect  of 
insurance  or  protection  shall  be  made  and  enforced 
against  the  association  only,  and  not  against  any  member 
thereof,  but  the  association  shall  not  be  liable  to  any 
member  or  other  person  for  the  amount  of  any  loss, 
claim  or  demand,  except  to  the  extent  of  the  funds  which 
the  association  is  able  to  recover  from  members  liable 
for  the  same,  and  which  are  applicable  to  that  purpose. 
The  agent,  who  was  a  member  of  the  club,  became 
bankrupt,  and  the  association  then  sued  the  principal 
for  the  amount  of  a  contribution  due  by  him  in  respect 
of  the  ship  of  the  principal's  he  had  insured.  Lord 
Esher  said,  in  giving  judgment:  "As  regards  any  action 
against  a  person  alleged  to  be  an  undisclosed  principal 
of  a  member  by  other  members,  it  would  be  impossible 
to  allege  that  a  person  is  an  undisclosed  principal  in 
respect  of  the  contract  unless  the  parties  who  allege 
that  he  is  a  party  to  the  contract  as  undisclosed  prin- 
cipal could  be  sued  by  him  as  well  as  he  by  them.  I  do 
not  think  that  he  is  a  party  to  the  contract  as  an  undis- 
closed principal,  although  he  may  be  a  cestui  que  trust  in 
respect  of  the  proceeds  the  member  may  receive.  Not 
being  a  party,  he  cannot  sue  or  be  sued  on  the  contract." 

The  mere  fact  that  certain  agents  by  the  rules  of  their 
market  or  association  agree  to  deal  with  one  another  as 
principals  does  not  exclude  outsiders  suing  or  being  sued 
on  their  <  ontracts,  since  these  rules  only  apply  to  their 
domestic  forum  (ii). 

The  principal  may  also  become  liable  to  a  third  party   Principal 

•  litiblc  tor  ficts 

through  the  act  of  his  agent.     Thus,  if  his  agent  receives   of  agent  where 
jmoney  for  him,  he  is  liable  to  the  third  party  for  it.   authorized. 
Lord  Kenyon  said,  where  a  person  authorizes  another 
to    receive    money  for   him,  payment   to   the   party  so 
authorized  is  payment  to  the  principal ;  and  if  this  was 

(ii)  Levitt  v.  Hamblet,  ubi  supra. 
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the  money  of  a  third  party,  it  is  sufficient  to  charge  him 
with  the  receipt  (k).  In  the  same  way.  the  receipt  of 
goods  by  the  agent  is  a  delivery  to  the  master  (I). 

The  principal  is  in  every  case  liable  where  he  com- 
mands an  agent  to  do  something  which  is  unlawful,  and 
he  cannot  raise  the  defence  that  the  act  was  done  by  an 
independent  contractor.  So,  where  a  principal  employed 
a  contractor  to  do  what  was  a  nuisance,  and  which  he 
had  no  right  to  do — breaking  up  a  road — he  was  held 
liable  ;  Lord  Campbell  saying  it  would  be  monstrous  if 
the  party  causing  another  to  do  a  thing  were  exempted 
from  liability  for  that  act  merely  because  there  was  a  con- 
tract between  him  and  the  person  immediately  causing  the 
act  to  be  done  (m).  So  it  was  held,  in  Barker  v.  Norwood, 
that  the  principal  who  had  procured  a  false  imprison- 
ment was  personally  liable  (n),  and  that  a  trespasser  may 
be  not  only  the  person  who  does  the  act,  but  also  the 
person  who  commands  it  or  procures  it  to  be  done,  and 
who  aids  or  assists  in  it,  or  who  assists   afterwards. 

Story  lays  down  the  rule  broadly  that  the  principal  is 
liable  to  third  parties  for  the  frauds,  deceits,  conceal- 
ments, misrepresentations,  torts,  negligences,  and  other 
malfeasances  or  misfeasances,  and  omissions  of  duty  of 
his  agent  in  the  course  of  his  employment,  although  the 
principal  did  not  authorize  or  justify,  or  participate  in, 
or  indeed  know  of  such  misconduct,  or  even  if  he  forbade 
the  acts  or  disapproved  (o).  In  another  passage  he  says 
although  the  principal  is  thus  liable  for  the  torts  and 
negligences  of  his  agent,  yet  we  are  to  understand 
the  doctrine  with  its  just  limitations,  that  the  tort  or 
negligence  occurs  in  the  course  of  the  agency  (p). 


(k)  Mathews  v.  Haydon  (1796),  2 
Esp.  509  ;  see  also  Cary  v.  Webster 
(1721),  1  Strange,  480. 

(!)  Staples    v.    Alien    (1678),    2 

Mod.  509;   Tai/lor  v.  (1702), 

2  Lord  Raymond,  792. 

(m)  Ellisx.  Shi (Held Gas  Co.  (1853), 


2  El.  &  B.  767. 

(w)  (1772),  2  W.  Bl.  865;  Bar- 
kery. Braham  (1773), 2  Wm.  B1.S66; 
see  also  Bates  v.  Pilling  (1826),  6 
B.  &C.  38. 

(o)   Story,  §  452. 

(p)  Story,  §  456. 
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We  have  pointed  out  above  how  the  contract  made  by 
the  agent  is  that  of  the  principal,  and  that  therefore  if 
the  agent  commits  a  fraud  in  the  negotiations  concerning 
the  contract  that  the  principal  is  liable.  This  subject 
has  also  been  discussed  in  the  chapter  relating  to  the 
rights  of  the  principal  against  third  party,  and  there  it 
was  shown  that  the  fraud  of  the  agent  is  a  defence  to 
an  action  by  the  principal  (q). 

The  cases  in  which  the  principal  has  been  held  liable 
for  an  agent's  torts  seem  to  come  under  the  following- 
heads  : — (1)  Where  the  act  directed  to  be  done  is  a  tort. 

In  such  a  case,  whether  the  agent  is  a  servant  or  an 
independent  contractor,  or  an  independent  person,  if  the 
agent  does  what  he  is  employed  to  do  the  principal  is 
responsible  for  the  doing  of  it  as  if  he  had  done  it 
himself.  Thus,  where  the  agent  was  employed  to  break 
up  a  public  road  by  a  private  person  the  principal  was 
held  responsible  (/•).  So  if  a  principal  authorizes  and 
orders  a  trespass  he  is  a  joint  trespasser  (s).  So  where 
he  authorizes  a  false  imprisonment  (t)  or  the  publication 
of  a  libel  (»)• 

(2)  Where  the  natural  consequence  of  compliance  with 
the  principal's  directions  is  the  commission  of  a  tort  the 
principal  is  liable.  Thus,  where  a  principal  ordered  his 
agent  to  obstruct  a  disputed  right  of  way  in  such  manner 
as  to  make  a  trespass  on  the  neighbouring  land  all  but 
impossible  to  avoid,  he  was  held  responsible  for  the 
trespass  (x).  So  where  the  owner  of  two  adjoining  houses 
employed  a  contractor  to  pull  down  his  house  and 
excavate  the  foundations  for  the  purpose  of  rebuilding 
it  he  was  held  responsible  for  damage  caused  to  the 


Contract. 


Tort. 


"Where  the 
subject-matter 
of  the  agency 
is  the  commis- 
sion of  a  tort. 


Where  the 
natural  con- 
sequences of 
the  subject- 
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agencv  are 
that  a  tort 
will  be  com- 
mitted. 


(2)  Seep.  351. 

(r)  Ellin  v.  Sheffield  Gas  Consumers' 
Co.  (1853),  2  El.  &  Bl.  757. 

(s)  Robinson  v.  Vai<ghto>i  (1838), 
8  C.  &  P.  252. 

\t)  Glynn    v.   Houston   (1841),   2 


M.  &  G.  337. 

(n)  Parkesv.  Pmcott  ( 1 869)  ,L.B. 

4  Ex.  169. 

(./)    Gregory  v.  Piper  (1829),  9  B. 
&  C.  591. 
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adjoining  house.  The  principle  on  which  he  was  held 
liable  was  that  a  man  who  orders  work  to  be  done  from 
which  in  the  natural  course  of  things  injurious  conse- 
quences to  his  neighbour  must  be  expected  to  arise 
unless  means  are  adopted  by  which  such  consequences 
may  be  prevented,  is  bound  to  see  to  the  doing  of  what 
is  necessary  to  prevent  the  mischief,  and  cannot  relieve 
himself  of  the  responsibility  by  employing  some  one  else, 
whether  it  be  a  contractor  to  do  the  work  from  which  the 
danger  arises  or  some  independent  person  (y). 

Where  there  is  a  duty  to  be  performed  the  principal 
cannot  get  rid  of  it  by  employing  a  contractor.  If  that 
contractor  does  the  work  in  such  a  way  that  the  duty  has 
not  been  performed,  the  principal  is  liable.  Thus,  where 
a  public  body  had  a  duty  to  lay  a  sewer  so  as  not  to  injure 
gaspipes  in  the  road,  they  were  held  liable  for  the  con- 
tractor's breaking  the  pipes  (z).  So  where  a  private 
individual  had  a  duty,  if  he  took  down  a  party  wall  to 
rebuild  it  with  reasonable  despatch,  he  was  held  liable 
for  the  contractor's  delay  in  doing  so  (a). 

Lastly,  the  principal  is  liable  for  the  wilful  and 
deliberate  wrongs  of  his  agent  done  within  the  apparent 
scope  and  execution  of  his  authority,  which  the  prin- 
cipal by  holding  him  out  as  agent  has  enabled  him  to 
commit.  Wrongs  which  the  agent  has  committed  for 
his  private  purposes,  and  which  the  principal  has  not 
enabled  him  to  commit  owing  to  cloaking  him  with 
apparent  authority,  the  principal  is  not  liable  for  (b). 
To  deal  first  with  fraud.      Lord  Herschell  laid  down  in 


(y)  Bower  v.  Peate  (1876),  1  Q.  B. 
D.  321;  Dalton  v.  Angus  (1881), 
(J  Ap.  Cas.  700,  inter  alia,  at  p.  831  ; 
Hughes  v.  Percival  (1883),  S  Ap.  ( las. 
443;  Black  v.  Christchurch  Finance 
Co.  (1894),  Ap.  Cas. '48. 

(z)  Hardaker  v.  Idle  District 
Board (1896),  1  Q.  B.  335;  Penny?. 
Wimbledon  District  Council   (1898), 


2  Q.  B.  212  (contractor  leaving  heap 
of  stones  unsifted) :  llillx.  Tottenham 
District  Council  (1898),  79  L.  T.  495 
(ditto). 

(a)  Joliffe  v.  Woodhouse  (1894), 
10  Times,  533. 

(6)  Thome  v.  Heard  (1895),  Ap. 
Cas.  4!).'). 
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Thome  v.  Heard  (c)  the  conditions  which  made  a  prin- 
cipal liable  for  a  fraud  of  his  servant.  He  says:  "In 
order  to  make  a  person  liable  for  a  fraud  which  has  not 
been  personally  committed  by  him,  the  agent  who  has 
committed  the  fraud  must  have  committed  it  while 
acting  within  the  scope  of  his  authority,  while  doing 
something  and  purporting  to  do  something  on  behalf  of 
his  principal.  If  the  person  is  doing  something  within 
the  scope  of  his  authority,  and  purporting  to  do  it  for  his 
principal,  although  in  doing  it  he  commits  a  wrong 
which  his  principal  neither  sanctioned  nor  intended,  the 
principal  may  be  liable:  but  if  the  person,  although  he 
is  employed  as  agent,  is  not  in  the  transaction  which  is 
the  wrongful  act,  acting  or  purporting  to  be  acting  for 
the  principal,  it  seems  to  me  to  be  impossible  to  treat 
that  as  the  fraud  of  the  principal." 

The  above  statement  of  the  rule  does  not  suggest  that 
the  principal  is  liable  only  when  the  wrong  has  been 
committed  for  his  benefit,  and  on  the  principle  of 
estoppel  there  does  not  seem  any  reason  why  it  should 
be  thus  confined.  Messrs.  Clerk  and  Lindsell  (d)  in  their 
work  on  Torts  seem  to  think  that  such  is  now  the  rule, 
and  so  does  Mr.  Bowstead  in  his  work  on  Agency  (e), 
being  of  opinion  that  the  two  cases  next  quoted  are  over- 
ruled. But  it  is  submitted  that  there  is  nothing  in  the 
decision  of  Thome  v.  Heard  which  affects  them  in  any 
way. 

In  Slum-  v.  Port  Philip  Mining  Co.  (/)  the  secretary 
of  a  mining  company  whose  business  it  was  to  certify 
the  genuineness  of  shares,  gave  the  plaintiff  a  certificate 
that  his  shares  were  genuine  fraudulently.  To  carry  out 
the  fraud  the  secretary  forged  the  name  of  a  director  to 
the  certificate  and  affixed  the  company's  seal.  The 
plaintiff,    on    the   faith   of   the   certificate,    bought   the 

(e)   (1895),  Ap.  Cas.  495.  (e)  2  ed.  p.  324. 

2ed.p.  71.  (/)   (1884),  13  Q.  13.  D.  103. 


416 


PRINCIPAL    AND    AGENT. 


Principal 
liable  where 
agent  per- 
petrates fraud 
for  principals 
benefit. 


shares.  The  secretary's  reason  for  giving  the  fraudulent 
certificate  was  to  conceal  an  earlier  fraudulent  transac- 
tion. The  company  were  held  estopped  from  disputing 
the  genuineness  of  the  certificate  on  the  ground  that  it 
was  responsible  for  the  fraud  committed  by  its  agent 
while  acting  within  the  ordinary  scope  of  his  authority. 
In  this  case  it  is  clear  the  fraud  was  not  committed  for 
the  benefit  of  the  company,  and  they  did  not  profit 
thereby.  So  similarly  in  an  earlier  case,  Chapleo  v. 
Brunswick  Building  Society  (g),  where  the  secretary 
fraudulently  misappropriated  a  loan  to  the  society,  the 
directors  were  held  personally  liable  to  the  lender  (the 
loan  being  ultra  vires  the  society  could  not  be)  for 
holding  out  the  secretary  as  authorized  to  receive  loans, 
although  the  directors  had  no  personal  benefit  from 
the  loans  or  the  fraud. 

A  fortiori  where  a  fraud  is  perpetrated  by  the  agent  for 
the  benefit  of  his  principal,  in  the  scope  of  his  employ- 
ment, the  principal  is  liable.  In  Barwick  v.  The  English 
Joint  Stock  Bank  (h) ,  the  manager  of  a  bank,  in  order 
to  induce  a  third  party  to  supply  goods  to  a  customer 
(which  were  required  for  the  purpose  of  fulfilling  a 
contract),  promised  that  the  goods  should  be  paid  for  out 
of  the  money  coming  from  the  contract  in  priority  to  any 
other  payment  "  except  to  the  bank."  The  manager 
knew  that  such  a  guarantee  was  fallacious,  as  the 
customer  owed  the  bank  12,000L,  and  the  money  pay- 
able under  the  contract  was  only  2,676Z.  The  Court  held 
the  bank  liable,  as  the  fraud  was  perpetrated  in  order  to 
benefit  it,  for  by  the  contract  being  carried  out  it  would 
obtain  payment  of  the  2,676Z.  In  holding  the  bank 
liable  for  the  fraud,  Mr.  Justice  Willes  said:  "With 
respect  to  the  question  whether  a  principal  is  answerable 
for  the  act  of  his  agent  in  the  course  of  his  master's 


{ff)  (1881),  6  Q.  B.  I).  696. 


(A)  (1867),  L.  E.  2  Ex.  259. 
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business  and  for  his  master's  benefit,  no  sensible 
distinction  can  be  drawn  between  the  case  of  fraud  and 
any  other  wrong.  The  general  rule  is  that  the  master 
is  answerable  for  every  such  wrong  of  the  servant  or 
agent  as  is  committed  in  the  course  of  the  service,  and 
for  the  master's  benefit,  though  no  express  command  or 
privity  of  the  master  can  be  proved." 

This   statement  of  the   law   was  cited  with  approval  When 
by  Lord  Selbourne   in   Houldsworth  v.  City  of  Glasgow  Pri,R,1l™!  a 

J  ./    j  j  corporation. 

Bank  (i)  ;  and  there,  speaking  of  the  liability  of  corpora-  similarly 
tions  for  fraudulent  agents,  he  quotes  Lord  Cranworth  in 
Addie's  case(k),  who  says,  "An  attentive  consideration 
of  the  cases  has  convinced  me  that  the  true  principle 
is,  that  these  corporate  bodies,  through  whose  agents  so 
large  a  portion  of  the  business  of  the  country  is  now 
carried  on,  may  be  made  responsible  for  the  frauds  of 
those  agents  to  the  extent  to  which  the  companies  have 
profited  by  those  frauds,  but  that  they  cannot  be  sued 
as  wrongdoers  personally  by  imputing  to  them  the  mis- 
conduct of  those  whom  they  have  employed.  A  person 
defrauded  by  directors,  if  the  subsequent  acts  and  deal- 
ings of  the  parties  have  been  such  as  to  leave  him  no 
remedy  but  an  action  for  the  fraud,  must  seek  his  remedy 
against  the  directors  personally." 

It  was  held  in  Houldsworth  v.  City  of  Glasgow  Bank,   Shareholder 
that   a   person   who   took   shares  in  a   company   by   a  company  fot 
fraudulent   representation   cannot,   on   finding   out   the  fl'aud- 
fraud,  elect  to  keep  the  shares,  and  sue  for  damages  for 
the  misrepresentation ;  his  only  remedy  is  to  have  the 
contract  rescinded,  and  to  recover  any  money  he  has  paid 
or  damages  he  has  sustained.    While  he  is  a  member  of 
the  company  he  can  bring  no  action  of  damages  against 
it  in  respect  of  the  shares,  and  after  the  company  was 
wound  up  he  cannot  rescind. 

(j)  (1880;,  .3  Ap.  Cas.  317.  (k)  (1867),  L.  E.  1  II.  L.  Sc.  145. 

W.  E  E 
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In  the  case  of  a  chattel,  if  the  agent  has  deceived  the 
third  party,  the  person  so  deceived  may,  on  finding  out 
the  fraud,  retain  the  chattel  and  bring  an  action  for  any 
damage  he  has  suffered,  or  can  insist  upon  being  restored 
to  his  original  position  (I). 
If  the  tort  was  For  a  tort  committed  by  an  agent  not  in  the  course  of 
not  committed    j^    employment  the  principal  is  not  liable.    Thus,  where 

in  the  course  i      J  j.  i 

of  the  prin-  the  managing  director  of  a  company  fraudulently,  but  not 
SeS'8tSepm"  m  the  course  of  his  employment,  obtained  payment  of 
cipal  is  not  a  sum  0f  money  to  himself,  it  was  held  that  the  company 
was  not  liable  (m) ;  and  so,  too,  in  another  case  (»),  where 
it  was  sought  to  make  a  company  liable  for  fraudulent 
misrepresentations  made  by  their  secretary,  who  had 
fraudulently,  for  his  own  purposes,  first  issued  debentures 
in  excess  of  the  amount  the  company  were  authorized  to 
issue,  and  then  given  fraudulent  answers  to  the  plaintiffs, 
who  inquired  of  him  whether  the  debentures  were  good, 
Lord  Justice  Bo  wen  said  :  "It  was  argued  on  behalf  of 
the  plaintiffs  in  the  present  appeal  that  the  defendant 
company,  although  they  might  not  have  authorized  the 
fraudulent  answer  given  by  the  secretary,  had  nevertheless 
authorized  the  secretary  to  do  '  that  class  of  acts '  of 
which  the  fraudulent  answer,  it  was  said,  was  one.  This 
is  a  misapplication  to  a  wholly  different  case  of  an 
expression  which,  in  Barwick  v.  English  Joint  Stock 
Bank  (o),  was  perfectly  appropriate  with  regard  to  the 
circumstances  there.  In  that  case  the  act  done,  though 
not  expressly  authorized,  was  done  for  the  master's 
benefit.  With  respect  to  acts  of  that  description,  it  was 
doubtless  correct  to  say  that  the  agent  was  placed  there 
to  do  acts  of  '  that  class.'  Transferred  to  a  case  like  the 
present,  the  expression  that  the  secretary  was  placed  in 

(l)  Souldsworth  v.  City  of  Glas-  (»)  British   Mutual  Banking  Co. 

gow  Bank    L880  ,  5  Ap.  Cas.  317.  v.  Charnwood  Forest  Rail.  Co.  (1887), 

(m)  M'Gowan    v.    Dyer    (1873),  18  (|.  B.  D.  714. 
L.  R.  8  Q.  B.  141.  (o)  (1867),  L.  R.  2  Ex.  259. 
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his  office  to  do  acts  of  '  that  class  '  begs  the  very  question 
at  issue,  for  the  defendant's  proposition  is,  on  the  contrary, 
that  an  act  done,  not  for  the  master's  benefit,  but  for 
the  servant's  own  private  ends,  is  not  an  act  of  that 
class  which  the  secretary  either  was  or  could  possibly 
be  authorized  to  do.     It  is  said  that  the  secretary  was 
clothed  ostensibly  with  a  real  or  apparent  authority  to 
make   representations   as   to    the    genuineness    of    the 
debentures  in  question  ;  but  no  action  of  contract  lies  for 
a  false  representation    unless  the  maker  of   it    or  the 
principal  has  either  contracted  that  the  representation 
is  true  or  is  estopped  from  denying  that  he  has  done  so. 
In  the  present  case  the  defendant  company  could  not  in 
law  have  so  contracted,  for  any  such  contract  would  have 
been  outside  their  corporate  powers.    And  if  they  cannot 
so  contract,  how  can  they  be  estopped  from  denying  that 
they  had  done  so  ?      The  action  against  them,  therefore, 
to  be  maintainable  at  all,  must  be  an  action  founded  on 
deceit  and  fraud.     But  how  can  a  company  be   made 
liable  for  a  fraudulent  answer  given  by  their  officer,  for 
his  own  private  ends,  by  which  they  could  not  have  been 
bound  if  they  had  actually  authorized  him  to  make  it 
(because  the  debentures  were  in  excess  of  the  amount  the 
company  were  authorized   to  issue,   and  therefore  any 
contract  as  to  them  would  have  been  ultra  vires),  and 
promised   to  be  bound  by  it  ?      The  question  resolves 
itself,    accordingly,   into    a    dilemma.      The   fraudulent 
answer  must  either  have  been  within  the  scope  of  the 
agent's   employment    or   outside   it.     It   would   not    be 
within  it,  for  the  company  had  no  power  to  bind  them- 
selves to  the  consequences  of  any  such  answer.     If  it  is 
not  within  it,  on  what  grounds  can  the  company  be  made 
responsible   for   an  agent's  act  done  beyond  the  scope 
of   his  employment,  and  from   which   they   derived   no 
benefit  ?'      It   was   argued   that    the    answering    such 
question  was  within  the  scope  of  his  employment,  as  he 

e  e  2 
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had  a  duty  to  answer  them  about  transfers  generally ; 
but  the  Court  held  that  the  argument  was  fallacious,  for 
the  reasons  above  given. 
Cases  in  which  In  all  other  cases  where  the  principal  is  liable  for  the 
K!Lairly  fraudulent  acts  of  his  agents  or  their  negligences  it  is 
because  they  are  his  servants — i.e.,  under  his  control. 
Therefore,  where  he  has  employed  an  independent 
contractor  he  is  not  liable  (_p). 

The  following  definition  of  master  and  servant  and 
independent  contractor  are  taken  from  Sir  Frederick 
Pollock's  work  on  Torts  (pp) :  "The  relation  of  master 
and  servant  exists  only  between  persons  of  whom  the 
one  has  the  order  and  control  of  the  work  done  by 
the  other.  A  master  is  one  who  not  only  prescribes  to 
a  workman  the  end  of  the  work,  but  directs  the  means 
also,  or,  as  it  has  been  put,  '  retains  the  power  of  con- 
trolling the  work,'  and  he  who  does  work  on  those  terms 
is,  in  law,  a  servant,  for  whose  acts,  neglects,  and 
defaults  to  the  extent  to  be  specified,  the  master  is 
liable.  An  independent  contractor  is  one  who  under- 
takes to  produce  a  given  result,  but  so  that  in  the 
actual  execution  of  the  work  he  is  not  under  the  order 
or  control  of  the  person  for  whom  he  does  it,  and  may 
use  his  discretion  in  things  not  specified  beforehand. 
In  the  acts  or  omissions  of  such  a  one  about  the 
performance  of  his  undertaking,  his  employer  is  not 
liable  to  strangers  no  more  than  the  buyer  of  goods 
is  liable  to  a  person  who  may  be  injured  by  the  care- 
less handling  of  them  by  the  seller  or  his  men  in  the 
course  of  delivery.  If  the  contract,  for  example,  is  to 
build  a  wall — and  the  builder  has  a  right  to  say  to  the 
employer  '  I  will  agree  to  do  it,  but  I  shall  do  it  after  my 
own  fashion :  I  shall  begin  the  wall  at  this  end  and  not 
at  the  other.'     There  the  relation  of  master  and  servant 

(p)  Cuthbertson  v.  Parsons  (1852),  {pp)  6th  ed.  p.  78. 

12  C.  B.  301. 
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does  not  exist,  and  the  employer  is  not  liable.  In 
ascertaining  who  is  liable  for  the  act  of  the  wrong- 
doer, you  must  look  to  the  wrongdoer  himself,  or  to 
the  first  person  in  the  ascending  line,  who  is  the 
employer  and  has  control  over  the  work.  You  can- 
not go  further  and  make  the  employer  of  that  person 
liable"  (q):  that  is,  of  course,  if  the  person  employing 
the  contractor  has  employed  him  to  do  a  lawful  act, 
for  if  the  act  itself  is  wrongful  the  employer  is  respon- 
sible for  the  wrong  so  done  by  the  contractor  or  his 
servants  (r). 

One  would  have  expected  by  analogy  that  the  principal  Liability  of 
was  not  liable  for  his  solicitor's  negligences  when  they  solicitors  ° 
were  negligences  in  the  carrying  out  of  a  perfectly  negligences. 
lawful  agency,  and  when  the  subject-matter  of  the 
agency  was  not  necessarily  dangerous  or  involved  a 
duty,  unless  indeed  by  analogy  to  dangerous  things 
it  had  been  held  that  law-suits  involved  so  many  pit- 
falls that  the  conduct  of  one  was  the  management  of 
a  dangerous  thing.  This  indeed  was  the  difficulty  of 
the  Judges  in  Smith  v.  Keal  (s).  They,  however,  came  to 
the  conclusion  that  the  rule  was  that  the  client  of  a 
solicitor  was  liable  for  all  the  mistakes  which  the 
solicitor  might  make  acting  within  the  scope  of  his 
authority.  How  far  such  authority  in  an  action  ex- 
tended depended  very  much  on  the  custom  of  the  pro- 
fession. Thus  it  is  within  the  authority  of  a  solicitor 
to  indorse  a  writ,  and  any  mistake  therein  which  mis- 
leads the  sheriff  in  seizing  the  wrong  goods  is  one  that 
the  client  is  liable  for  (*).  So  in  Morris  v.  Salberg  the 
principal  was  liable  for  a  wrongful  seizure  caused  by 
his  solicitor  describing  the  defendant  as  a  person  living 


(?)  Per   Willes,    J.,    Murray  v.  (a)  (1882),  9  Q.  B.  D.  340. 

Currie  (1870),  L.  K.  6  C.  P.  24.  (/)  Jarmain    v.  Hooper  (1843),  6 

(>•)  Ellisy.  Sheffield  Gas  Co.  (1853),  M.  &  G.  827. 
2  E.  &  13.  767. 
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at  a  place  where  he  in  fact  did  not  live,  but  the  defen- 
dant's  father  (it).     But   as  it  is  not  within  the   scope 
of  a  solicitor's  authority  to  give  verbal  directions,   the 
principal  was  held   not   liable   in   such  a  case  (x).     In 
all   these  cases  of   course  if   the   principal   ratified   he 
would  make  himself  liable  for  the  act.      Thus,  where 
a   bailiff  distrains    on    the    wrong   goods    or   on    goods 
which  are  not  distrainable  the  landlord  is  not  liable,  if, 
when  he  knows  of  the  wrong  act,  he  repudiates  it  0/). 
But  if  the  principal  merely,  when  his  attention  is  called 
to  the  wrong,  writes  that  his  solicitors  will  accept  service 
of   any  process  that  the  complainant  thinks  proper  to 
issue,  he  is  held  to  ratify  the  illegal  act  (z).     As  to  the 
further  liability  of  a  principal   by  ratification,  see  the 
chapter  dealing  with  this  subject  (a). 
The  principal        Where  the  agent  is  a  servant  the  principal  is  liable  if 
is  liable  to        j      carelessly  conducts  his  master's  business,  as  in  the 

third  parties  J  . 

for  torts  in  the  ordinary  running  down  case,  where  he  drives  over  a 
wherThf  L^  person  in  the  road  while  doing  his  master's  business.  _  Or 
alsoamaster—  ieaves  his  master's  business  unattended,  and  so  injury 

ge°uce,e|s,'for  happens  to  third  parties,  as  where  he  left  a  horse  in  the 
example,  roa(j  ^     gut  j|  i^  goes  0ff  on  someone  else's  business, 

or  on  some  pleasure  of  his  own,  the  principal  is  not  liable. 
In  Storey  v.  Ashton  (c),  a  carman,  instead  of  doing  his 
principal's  business,  went  off  in  a  different  direction  to 
fetch  something  for  a  friend,  and  while  doing  so  ran  over 
the  plaintiff.  Under  the  circumstances  the  principal  was 
not  held  liable.  Chief  Justice  Cockburn  said :  "The  true 
rule  is,  that  the  master  is  only  responsible  so  long  as  the 
servant  can  be  said  to  be  doing  the  act  in  the  doing  of 
which  he  is  guilty  of  negligence  in  the  course  of   his 

hi    Morris  v.  Salberg  (18S9),  22  (z)  Carter  v.   St.  Mary  Abbott's 

Q.  B.  I).  614.  (1900),  64  J.  P.  548. 

(x)  Smith  v.  Keal  (1882),  9  Q.  15.  I"    P.  54. 

D.  340.  (b)    Whitman    v.   Pearson    (1868), 

'(//)    Hurry  v.  Eickman  (1831),  1  L.  It.  3  C.  P.   422;    Engelhart  v. 

M.  &  Rob.  126;  Freeman  v.  Rosher  Fan-ant  (1897),  1  Q.  B.  240. 

(1849),  13  Q.  B.  780.  («)  (1869),  L.  R.  4  Q.  B.  476. 
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employment  as  a  servant.     I  am  far  from  saying  if  the 

servant,  when  going  on  his  master's  business,  took  a 

somewhat  longer  road,  that,  owing  to  the  deviation,  he 

would  cease  to  be  in  the  employment  of  the  master,  goes 

to  divest  the  latter  of  all  liability  :  in  such  cases  it  is  a 

question  of  degree,  as  how  far  the  deviation  could  be 

considered  a  separate  journey." 

It  has,  however,  been  held  that  the  fact  of  the  servant  Ju  contract 

. .  .    . ,      .,  n  i  •  i  i  ii       °i  bailment 

acting  outside  the  scope  of  his  emplojanent,  unless  the  principal  may 

act  was  malicious,  was  no  defence  to  an  action  on  a  con-  be  liable- 
tract  of  bailment,  for  that  the  bailee  undertook  to  take 
care  of  the  thing  bailed,  and  if  it  got  injured  by  an  act 
of  a  servant,  although  it  was  outside  the  scope  of  his 
employment,  the  principal  was  liable  (d). 

The  servant  may  make  a  mistake  in  the  execution  of  The  principal 
his  authority.     As  to  the  cases  where  he  ordered  the  master  for  mis- 
third  party  to  be  arrested,  see  the  chapter  on  "  Authority  takes  in  exer- 
of  the  Agent."     In  Bayley  v.  Manchester,  Sheffield  and  authority. 
Lincolnshire    Railicay  (e),  a   porter,   thinking   that   the 
plaintiff  was  in  a  wrong  train,  pulled  him  out,  and,  as 
the  train  was  in  motion,  he  was  hurt.      The  company 
were  held  liable.     Mr.   Justice  Blackburn   said:    "The 
law  is  clear  that  where  a    servant,  acting  within    the 
scope   of   his   employment,  does   an  act   negligently  or 
with  excessive  violence,  the  master  is  responsible  for  the 
consequences.     In  the  case  of  Seymour  v.  Greenwood  (/), 
there  was  great  excess  of  violence  used  by  the  servant, 
and  yet  the  master  was  held   responsible,  because  the 
servant  was  acting  within  the  scope  of  his  employment, 
however  outrageous  and  improper  the  manner  in  which 
he  did  it  might  be.     The  question  here,  therefore,   is 
whether  there  was  evidence  that  the  porter  in  what  he 
did  was  acting  within  the  scope  of  his  employment.     If 

(d)  Coupe  Co.v.  Maddiek  (1891),  (/)  (1861),  G  II.  &  X.  359;  and 
2  Q.  B.  413;  but  see  Tilling  v.  (1801),  7  H.  &  N.  355  ;  Walker  v. 
Balmain  (1892J,  8  Times,  .317.  S.E.R.  Vo.  (1870),  L.  R.  5  C.  P.  640. 

(e)  (1872),  L.  11.  7  C.  P.  415. 
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he  were  so  acting,  then,  however  much  he  may  have 
abused  his  authority,  however  improperly  and  blunder- 
ingly he  may  have  acted,  the  defendants  are  liable." 
Doctrine  of  An  exception  has  been  made  by  decisions  on  the  rule 

employment,  that  the  principal  is  liable  to  a  third  party  for  the  negli- 
gence of  his  servant,  namely,  he  is  not  so  where  that 
third  person  is  a  fellow- servant  of  the  person  who 
lias  injured  him.  A  servant,  when  he  engages  to  serve 
a  master,  undertakes,  as  between  himself  and  his  prin- 
cipal, to  run  all  the  ordinary  risks  of  the  service, 
including  the  risk  of  negligence  upon  the  part  of  a 
fellow-servant  when  he  is  acting  in  the  discharge  of  his 
duty  as  servant  of  him  who  is  common  master  of  both  (g) . 
Some  exceptions  were  made  as  to  the  generality  of 
this  rule  by  the  Employers'  Liability  Act,  1880,  but  the 
subject  belongs  rather  to  the  law  of  master  and  servant 
than  principal  and  agent. 

Lord  Justice  Smith  (h)  thus  sums  up  the  liability  of  a 
principal  for  negligence.  He  says  :  "In  order  to  make 
a  person  liable  for  an  act  of  negligence  which  he  did  not 
himself  commit,  it  must  be  shown  by  the  person  injured 
either  that  the  person  sought  to  be  made  liable,  autho- 
rized the  act  of  negligence  complained  of,  or  that  it  was 
committed  by  a  servant  in  the  course  of  his  employment, 
or  that  he  owed  a  duty  to  the  person  injured  that  he 
could  not,  by  delegating  its  performance  to  a  contractor, 
rid  himself  of  the  duty." 

Examples  of  other  unintentional  wrongs  for  which  the 
principal  is  liable  as  a  master  are  as  follows :  Thus 
where  the  master  of  his  ship  refuses  to  give  up  possession 
to  the  proper  person  entitled  to  goods  through  a  mistake 
as  to  the  ownership,  or  otherwise  converts  property  (0, 

(g)  Erie,  C.  J.,  in  Tunncy  v.  Mid-  (1896),  1  Q.  B.  335,  at  p.  344. 

land  Rail.  Co.  (1866),  L.  R.  1  C.P.  (i)  Schuster  v.  McKeller  (1857), 

291.  7  E.   &  B.    704;    Trouson   v.    Bent 

Ih)  Hardaker  v.  Idle  District  Board  (1853),  8  Moo.  P.  C.  419. 
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or  a  servant  infringes  a  patent  (k),  or  a  singer  under  his 

control  a  copyright  (I). 

Besides  frauds  the  principal  is  liable  for  the  illegal  Principal 

acts  of  his  servant,  even  if  wilful,  provided  it  was  within  meo.al  MtB 

the  scope  of  the  sen-ant's  employment,  and  in  the  exe-  within  scope 

•  •  mi  ot  agent  s 

cution  of  the  service  ior  which  he  be  engaged,      lhere-  authority  and 

fore,    where    an    omnibus    driver,    in    racing    another  tlo!*e  m  fxe* 

°  ClltlOll  01 

rival  'bus,  pulled  across   the  road  and  thereby  forced  authority. 

it   on    a    bank   and  overturned   it,   the  company    were 

held  liable  (in).     But  if   the   servant   did   the   act   not 

to   further  his  master's   interests,  or  in  the  course  of 

his  employment,  but  to  satisfy  some  private  spite,  and 

with  the  object  of  injuring  the  other,  the  master  is  not 

responsible  (n). 

It  was  suggested  in  Dyer  v.  Munday  (o)  that  if  the  act  Criminal  act— 
of  the  servant  was  a  criminal  act  the  master  could  not  principal  for 
be  liable  unless  he  had  expressly  ordered  it.  In  that 
case  the  servant  of  a  man  who  let  out  furniture  on  the 
hire  system  in  trying  to  recover  it  assaulted  the  plaintiff. 
In  holding  the  principal  liable  Lord  Esher  said  :  "  I  do 
not  say  that  the  criminal  act  may  not  be  of  such  a 
character  as  to  induce  a  jury  to  say  that  it  could  not 
have  been  done  in  furtherance  of  the  master's  business, 
or  at  all  in  the  interests  of  the  master.  It  may  well  be 
that  the  question  whether  the  offence  is  a  criminal  one 
may  be  a  material  fact  for  the  jury  to  consider  from  that 
point  of  view,  but  the  mere  fact  that  it  is  a  criminal 
offence  is  not  sufficient  to  take  the  case  out  of  the  general 
rule.  The  liability  does  not  rest  merely  on  the  question 
of  authority,  because  the  authority  is  generally  to  do  the 
master's   business   rightly,  but  the  law  says  that  if  in 

(/,•)  Belts  v.  Be  H7>v;(1868),  L.  E.  Omnibus  Co.  (1S62),  1  II.  &  C.  526, 

3  Ch.  42;t.  and  sue  Blackburn's  judgment. 

(I)  Marsh  v.   Conquest  (1864),  17  («)   Wardv.  General  Omnibus  Co. 

C.  B.  N.  S.  418  ;  Monaghen  v.  Tay-  (1873),  42  L.  J.  C.  P.  265 ;  Croft  v. 

lor  (1886),  2  Times,  685.  Alison  (1821),  4  B.  &  A.  590. 

(in)  Limpus    v.    London    General  (p)  (1895),  1  Q.  B.  742. 
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the  course  of  carrying  out  the  employment  the  servant 
commits  an  excess  beyond  the  scope  of  his  employment, 
the  master  is  liable."  Lord  Esher  further  pointed  out 
that  in  Bayley  v.  Manchester,  Sheffield  and  Lincolnshire 
Railway  (p),  and  Seymour  v.  Greenwood  (q),  the  acts  were 
criminal,  and  yet  the  master  was  held  liable.  It  was 
suggested  that  the  fact  that  the  servant  had  been  con- 
victed criminally,  and  could  not  be  proceeded  against 
civilly,  was  a  defence,  but  the  Court  held  that  it  was  not 
so.  There  have  been  a  variety  of  prosecutions  of  masters 
under  the  Licensing  Laws  (r),  Food  and  Drugs  Acts(s), 
Public  Health  Act  (0,  Weights  and  Measures  Act(«), 
for  infringements  of  law  by  their  servants.  The  general 
principle  of  the  law  is  that  a  man  cannot  be  indicted 
criminally  for  the  act  of  his  servant  (x) ,  but  a  particular 
statute  may  impose  this  liability  upon  him  by  express 
terms  or  by  implication  (y) .  It  is  a  question  in  each 
case  what  the  object  of  the  statute  is.  Thus,  in 
Massey  v.  Morris  the  owner  of  a  ship  was  held  not 
criminally  liable  for  the  act  of  his  master  in  overloading 
her,  though  of  course  he  would  have  been  so  civilly  if 
any  damage  had  resulted  (z). 
Principal  not  Where  a  pilot  is  by  compulsion  of  law  employed  on 
oTcompulson-  board  a  vessel  he  cannot  be  regarded  as  the  servant  of 
pilot.  the  owner,  and  the  owner  is  not  liable  for  his  negligent 

acts,  and,  therefore,  if  the  owner  can  prove  that  the  ship 
was  managed  according  to  the  pilot's  directions,  and  the 
crew  did  not  contribute  to  the  accident  by  their  acts,  he 
is  not  liable  (a). 

(p)  (1872),  L.  E.  8  C.  P.  148.  («■)  Roberts  v.    Woodward  (1890), 

\q)  (1861),  7  K.  >.V'  X.  355.  25  Q.  13.  1).  412. 

r    Com.    <>f    Police    v.     Cartman  (.')   Woodgate v. Knatchbull (1787), 

(189G),  1  Q.  B.  655.  2  T.  It.  148. 

(«)  Somerset    v.     Wade   (1894),   1  (>/)  Collman    v.    Mills    (1897),    1 

Q.  1!.    57-4  ;   Sherras  v.  lie  Uutzen  Q,.  1>.  396  (slaughter-house). 

(189.-)),  1  Q.  13.  918  ;   Broia,  v.  Foot  (z)  (1894),  2  Q.  13.  412. 

(1892),  66  L.  T.  649.  (a)   The  Halley  (1S68),  L.  R.  2  P. 

(t)  Niven  v.   Greaves   (1890),   54  C.  193;  The  Hibernian  (1872),  L.  R. 

J.  P.  548.  4  P.  (J.  511. 
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The  Merchant  Shipping  Act,  1894  (&),  enacts  that  no  Merchant 
owner  or  master  of  any  ship  shall  be  answerable  for  any  '  ppmg  c 
loss  or  damage  occasioned  by  the  fault  or  incapacity  of 
any  qualified  pilot  acting  in  charge  of  a  ship,  within  any 
district  where  the  employment  of  the  pilot  is  compulsory 
by  law.  To  establish  this  exemption,  as  above-mentioned, 
it  is  not  enough  to  prove  that  a  pilot  whose  employment 
was  compulsory  was  in  charge,  evidence  must  be  given 
to  prove  that  it  was  the  pilot's  fault  or  incapacity  that 
occasioned  the  collision.  In  the  case  of  the  Zona  (c),  it 
was  held  that  the  owners  must  also  prove  to  the  satis- 
faction of  the  Court  which  has  to  try  the  question,  that 
there  was  no  default  whatever  on  the  part  of  the  officers 
and  crew  of  their  vessel,  or  any  of  them,  that  might  have 
been  in  any  degree  conducive  to  the  damage.  On  this 
Lord  Chelmsford  remarked  (d) :  "If  instead  of  saying 
'  they  must  prove,'  the  learned  Vice-Chancellor  had  said 
'  it  must  be  proved  that  there  was  no  fault  on  the  part 
of  the  officers  and  crew,'  he  would  have  been  perfectly 
correct.  The  condition  of  exemption  that  the  owners 
should  prove  that  the  accident  arose  entirely  from  the 
fault  of  the  pilot  is  one  which  must  be  fairly  interpreted. 
The  owners  having  proved  fault  on  the  part  of  the  pilot 
sufficient  to  cause,  and  in  fact  causing,  the  calamity, 
must,  therefore,  in  the  absence  of  proof  of  contributory 
fault,  be  held  to  have  satisfied  the  condition  on  which 
the  exemption  depends,  and  are  not  called  upon  to 
adduce  proof  of  a  negative  character  to  exclude  the  mere 
possibility  of  contributory  fault.  It  may  be  that  in  the 
course  of  the  evidence  of  the  owners  to  fix  the  responsibility 
solely  upon  the  pilot,  certain  acts  or  omissions  on  the 
part  of  the  crew  may  come  out,  and  it  will  then  be  incum- 
bent on  the  owners  to  show  satisfactorily  that  those  acts 
or  omissions  in  no  degree  contributed  to  the  accident." 

{/>)  57  &  58  Vict.  c.  (in,  s.  3SS.  [d)  Clyde  Navigation  Co.v.Harclay 

(r)  1 1867),  L.  11.  1  P.  C.  426.  (1876),  1  Ap.  Cas.  790. 
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The  agent,  like  the  principal,  may  make  himself  liable 
in  the  course  of  his  agency  to  the  third  party  in  two 
ways-- by  contracting  with  him,  or  by  committing  a  tort 
against  him. 

As  a  general  rule,  an  agent  acting  within  his 
authority,  and  only  as  agent,  is  not  liable  to  the  party 
he  contracts  with  personally.  The  rule  is  also  stated 
thus  : — When  a  man  is  known  to  be  acting  merely  as 
agent  of  another  who  is  also  known,  and  acts  within  his 
authority,  he  is  not  liable  at  all  to  third  parties. 

Lord  Erskine  said  :— "  No  rule  of  law  is  better  ascer- 
tained or  stands  upon  a  stronger  foundation  than  this  : 
that  where  an  agent  names  his  principal,  the  principal  is 
responsible,  not  the  agent ;  but  for  the  application  of 
that  rule  the  agent  must  name  his  principal  as  the 
person  to  be  responsible  "  (a).  If  the  principal  is  named, 
it  has  been  decided  that  a  broker  is  not  a  contracting 
party  (b)  at  all,  and  he  therefore  cannot  be  sued.  In 
such  a  case,  Baron  Pigott  said,  "  on  the  plain  construction 
of  the  contract,  the  plaintiff  (the  agent)  is  no  party  to  it, 
but  only  signs,  as  broker,  bought  and  sold  notes  for  the 
respective  parties."  The  contract  before  him  was  as 
follows : — "  I  have  this  day  sold  you  on  account  of 
Mr.  Timmins,  &c.     E.  Eairlie,  broker.'' 

By  commercial  usage  a  broker,  as  such,  makes  a 
contract  from  the  very  nature  of  things  only  between 
buyer  and   seller,  and  he  is  not  himself  a  party  to  the 

(«)  Ex  parte  Hartop   (1806),    12  {!>)  Fairlie  v.  Fenton  (1870),  L.  K. 

Ves.  349.  5  Ex.  169. 
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contract.  Therefore,  where  a  man  clearly  contracts  as 
broker  he  is  not  liable  whether  he  names  his  principals 
or  not.  Thus  Chief  Justice  Cockburn  (c),  commenting 
on  Fairlie  v.  Fenton,  says:  "I  am  of  opinion  that  the 
same  principle  would  apply  where  the  principal  is  not 
named,  so  long  as  it  appears  on  the  face  of  the  contract 
that  the  broker  is  contracting  as  broker  for  a  principal, 
and  not  for  himself  as  principal ;  and  in  that  case  also 
the  broker  would  not  be  liable  on  the  contract  if  the 
principal  failed  to  fulfil  his  contract." 

So  in  another  case  (d).  Where  the  broker  signed  and 
sent  a  contract  to  the  plaintiffs  in  the  following  terms  : 
"  I  have  this  day  sold  by  your  order  and  for  your  account 
to  my  principals.  .  .  .  W.  A.  Bowditch,"  it  was  held 
he  was  not  a  party  to  the  contract,  and  therefore  not 
liable.  But  where  the  agent  is  not  a  broker  and  con- 
tracts in  his  own  name  he  is  prima  facie  liable  (dd). 

There    are    a    number   of    apparently    contradictory   Liability  of 
decisions,  though  it   may  be  possible,  by  an  excessive   ^fnta-aoiF"?^ 
amount  of  refinement,  to  reconcile  them,  as  to  whether  an   agent." 
agent  is  liable  when  it  appears  from  the  document  that  he 
is  an  agent.    Sometimes  the  words  "as  agent"  have  been 
held  descriptive :  in  other  cases  as  qualifying  the  signature. 
The  true  rule  now  appears  to  be  that  it  is  a  question  of 
construction  in  each  case  whether  it  was  intended  that  the 
agent  should  be  personally  liable,  and  that  depends  on  the 
construction  of  the  whole  document  and  not  upon  the  form 
of  the  signature  (f)-    Whether  the  principal  is  named  or 
not,  or  whether  he  is  a  foreign  principal  or  not,  is  only  an 
element  in  the  construction  of  the  contract.     In  Pa  ice  v. 
Walker  the  contract  was  signed  by  the  agent  with  his 

(c)  Fkct  v.  Murton  (1871),  L.  R.  (e)  Royal  Albert  Hall  v.    Win- 
7  Q.  B.  120.  chelsea  (1891).  7   Times,   363,  at  p. 

(d)  Southwell  v.  Bowditch  (1876),  364;  Halm  v.  North   German   Pit- 
1  C.  P.  D.  374.  wood    Co.    (1892),    8    Times,    557  : 

(dd)  Norton  v.  Herron  (1825),  1       Glover  v.  Langford  (1892),  S  Times, 
C.  <&  P.  64S  ;   Stewart  v.  Shaunessy       62S. 
(1901),  2  F.  1288,  Ct.  of  Sessions. 
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name  simply,  in  the  body  of  the  contract  it  stated  the 
contract  was  made  for  a  certain  named  principal,  and  yet 
the  agent  was  held  liable  (/).  In  Hough  v.  Manzanos  a 
charter-party  stated  in  the  body  that  it  was  made  by  the 
defendant,  an  agent  for  charterers  who  were  unnamed, 
and  then  was  signed  simply  with  the  defendant's  name, 
and  he  was  held  liable  (g).  In  Hick  v.  Ticeedy  (h)  the 
defendants — whom  the  Court  held  to  be  agents  both  for 
the  freighters  of  a  ship  as  well  as  agents  for  the  plaintiff, 
the  shipowner  (they  contended  that  they  were  only  agents 
for  the  plaintiff) — were  held  liable  on  a  contract  in  a 
letter  to  charter  a  ship  which  they  had  signed  in  their 
own  names  without  any  qualification.  Charles,  J.,  said, 
"The  defendants  may  be  agents  in  fact,  and  so  prima 
(•trie  not  contracting  parties  ;  but  they  have  contracted 
in  their  own  names  without  qualification,  and  I  see 
nothing  in  the  language  of  the  letter  necessarily  incon- 
sistent with  prisoner's  liability."  This  decision  was  before 
'Glover  and  Langford  (i),  where  the  whole  principle  had 
been  thrashed  out,  and  shown  to  be  a  matter  of  con- 
struction in  each  case.  In  Chancery,  in  deciding  whether 
there  was  a  sufficient  memorandum  within  the  Statute  of 
Frauds,  it  has  also  been  held  that  the  fact  that  the  agent 
signed  his  own  name  without  qualification  was  not  con- 
clusive, because  he  might  have  been  signing  for  the 
principal,  and  not  as  agent,  as  where  Sir  George  Jessel 
held  "  there  can  be  no  doubt  that  if  a  written  contract  is 
made  in  this  form,  A.  B.  agrees  to  sell  Blackacre  to  C.  D. 
for  1,000/.,  then  E.  F.,  the  principal  of  A.  B.,  can  sue 
G.  H.,  the  principal  of  C.  D.,  on  that  contract  "  (;')•  In 
these  cases  it  seems  to  be  assumed  that  the  agent  is 
not  a  party  to  the  contract  at  all,  and  he  has  signed  as 
per  authority  of  the  principal,  though  not  signing  the 

(/)  Pence  v.   Waller  (1871),  L.  (/)   (1892),  8  Times,  628. 

iR.  5  Ex.  173.  ( / )  Commins  v.  Scott  (187-5),  L.  R. 

(r/)  (1879)  4  Ex.  Div.  104.  20  Eq.  15. 

(/,)   (1N90),  63  L.  T.  765. 
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principal's  name.  Where  he  has  not  done  this,  but  acted 
only  as  agent,  there  it  is  submitted  that  unless  on  the 
construction  of  the  contract  as  a  whole  the  agent  has 
made  himself  personally  liable,  there  is  no  good  memo- 
randum within  the  statute  since  the  contracting  parties 
do  not  appear.  For  this  reason  the  decision  in  Filby  v. 
Hounsell  (A)  of  Eomer,  J.,  appears  to  be  wrong,  since  in 
that  case  Jolly  &  Co.,  auctioneers,  were  clearly  not 
contracting  parties,  and  did  not  sign  on  behalf  of  the 
principal.  Mr.  Justice  Bigham  in  Beigtheil  v.  Stewart  (l), 
where  he  held  an  architect  liable  for  lamps  which  he 
ordered  on  behalf  of  his  clients  on  the  ground  that  "  by 
making  the  contract  in  his  own  name  without  expressly 
excluding  his  liability  he  had  made  himself  personally 
liable,"  does  not  appear  to  have  had  his  attention  called 
to  the  more  modern  decision  of  the  Court  of  Appeal,  for 
on  the  whole  construction  of  the  contract  it  could  scarcely 
be  contended  that  the  architect  ever  intended  to  make 
himself  liable,  or  that  plaintiff  considered  him  liable 
except  as  warranting  his  authority.  In  Hntcheson  v.  Eaton 
the  contract  was  signed  by  the  agent  with  the  word 
"broker,"  and  brokerage  was  charged,  and  because  the 
word  "  as  "  was  not  put  in  before  the  word  "  broker  "  he 
was  held  liable  (m). 

Most  of  the  earlier  cases  have  been  treated  as  overruled 
by  the  three  first  cases  quoted  from  the  Times  Law  Eeports. 
The  contrary  principle  of  decision  began  in  Gadd  v. 
Houghton  in) ,  when  the  agent  was  held  not  liable,  who 
stated  in  the  body  of  the  contract  that  it  was  "on  account 
of "  a  named  foreign  principal.  In  Pike  v.  Ongley(o)  the 
agent  in  the  body  of  the  contract  stated  he  made  it  "for 
the  owner,"  who  was  not  named,  and  signed  his  name 
simply.     It  was  held  that  he  would  not  be  liable  on  the 

(/.)  (1«96),  2  Ch.  137.  (n)   (1876),  1  Ex.  Div.  357. 

(l)  (1900),  16  Times,  177.  (o)   (1887),  IS  Q.  B.  D.  708. 

(«j)   (1884),  13  Q.  B.  D.  861. 
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contract  but  for  a  custom  (which  was  admitted  as 
explaining  the  contract),  that  the  agent  in  that  market 
(the  hop  market)  was  liable  until  he  disclosed  his 
principal's  name.  The  law  now  appears  to  be  as  stated 
at  first — viz.,  that  the  question  whether  the  agent  is 
liable  or  not  depends  on  the  construction  of  the  document 
as  a  whole,  and  that  the  signature  is  not  the  governing 
part,  and  if  there  is  nothing  to  show  the  agent's  liability 
the  fact  that  he  signs  "  as  agent  "  shows  he  is  not  liable. 

Where  the  contract  is  ambiguous  as  to  the  capacity  in 
which  the  agent  signed  it  parol  evidence  is  admissible  to 
explain  it.  Thus  in  Young  v.  Schuler  (p),  the  defendant, 
who  had  a  power  of  attorney  to  sign  a  contract  on  behalf 
of  another,  intended  also  at  the  same  time  to  guarantee 
its  performance  personally.  He,  however,  only  signed 
the  contract  once.  The  Court  admitted  parol  evidence 
to  prove  that  the  defendant  signed  the  contract  in  both 
capacities.  The  signature  was  as  follows :  "  P.  P.  A.  John 
Abraham  &  Co.,  J.  Otto  Schuler."  Lord  Esher,  in 
giving  judgment,  said,  "  Looking  at  the  document  above 
this  is  doubtful,  and  if  there  were  no  evidence  on  the 
subject  I  should  say  Schuler  signed  only  for  Abraham 
&  Co.  But  the  questions  whether  a  person  has  signed 
his  name  at  the  foot  of  a  document,  and  if  so,  for  what 
purpose,  are  questions  of  evidence,  and  any  evidence  on 
the  subject  wdiich  does  not  contradict  the  document  is 
admissible." 

Again,  this  non-liability  of  the  agent  may  be  altered, 
if  by  custom  brokers  in  the  particular  business  make 
themselves  liable.  Thus,  Chief  Justice  Cockburn  in 
Fleet  v.  Murton  (q)  said  :  "  I  think,  nevertheless,  that  the 
evidence  of  the  custom  was  admissible,  and  that  after 
that  evidence  had  been  given,  the  brokers  were  properly 
held   liable   on   the   contract.     For   although,  where  a 


(P)  (1883),   11  Q.   B.   D.    651. 
See  also  Commins  v.  Scott  (1875), 


20  Eq.  11. 

(g)  (1871),  L.  R.  7  Q.  B.  126. 
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party  contracts  as  agent,  there  would  not,  independently 
of  some  further  bargain,  be  any  liability  on  him  as  prin- 
cipal, yet  if  a  man,  though  professing  on  the  face  of  the 
contract  to  contract  as  agent  for  another,  and  to  bind 
his  principal  only,  and  not  himself,  chooses  to  qualify 
the  contract,  he  himself  will  incur  the  same  liability 
as  his  principal."  In  the  particular  case,  a  custom  was 
proved  that  in  the  London  fruit  market  a  broker  was 
liable  unless  he  gave  the  name  of  his  principal.  In 
another  case  (/•),  evidence  was  received  of  a  custom  by 
which,  if  the  principal's  name  was  not  disclosed  within 
a  reasonable  time,  the  agent  was  held  liable.  Again,  in 
Pike  v.  Ongley  (s),  where  the  contract  was  as  follows  : — 
"  Sold  by  Onglev  and  Thornton  to  Messrs.  Pike,  for  and 
on  account  of  the  owner,  100  Hallertau Bavarian  hops"; 
and  evidence  was  given  to  show  that,  by  the  custom  of 
the  hop  market,  when  the  principal  is  not  disclosed  at 
the  time  of  making  the  contract,  the  broker  is  in  fact 
regarded  as  principal,  and  held  liable.  Lord  Esher 
said:  "In  this  case,  the  defendants  (the  agents)  are 
clearly  not  liable  upon  the  contract  itself.  If  they  were 
selling  as  agents  for  an  owner  and  in  the  absence  of 
trade  usage,  no  liability  would  attach  to  them.  The 
evidence  of  the  witnesses  who  were  called  to  prove 
custom  came  to  this,  that  if  the  name  of  the  owner  was 
not  given  in  or  at  the  time  of  making  the  contract,  the 
buyer  might  sue  either  the  principal  or  the  broker.  .  .  . 
The  meaning  of  the  custom  is  that,  where  the  principal's 
name  is  not  disclosed  in  or  at  the  time  the  contract  is 
made,  the  buyers  reserve  to  themselves  the  right  of 
suing  the  broker  or  factor;"  and  he  held  that  though 
the  brokers  were  not  liable  on  the  contract,  they  were 
so  by  reason  of  the  custom,  evidence  of  which  might  be 
properly  admitted. 

(r)  Hutchinson  v.  Talham  (1873  .  (*)  (1SS7),  18  Q.  B.  D.  70S. 

L.  R.  8  C.  P.  482. 

W.  F  F 
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There  may  be  a  custom,  however,  that  the  agent  is 
liable  although  he  names  hie  principal,  as  on  the  Stock 
Exchange,  or  the  custom  that  obtains  between  solicitors, 
where  the  Court  has  held  that  the  London  agent  who 
does  business  universally  gives  credit  to  the  attorney 
who  employs  him,  and  not  to  the  client  for  whose 
benefit  it  is  done  (t). 

Insurance  agents  are  not  only  agents  but  principals. 
Mr.  Justice  Bayley  thus  described  the  insurance  agent's 
position  (w) .  According  to  the  ordinary  course  of 
trade  between  the  assured,  the  broker,  and  the  under- 
writer, the  assured  does  not  in  the  first  instance  pay  the 
premium  to  the  broker,  nor  does  the  latter  to  the  under- 
writer ;  but  as  between  the  assured  and  the  underwriter 
the  premiums  are  considered  as  paid.  The  underwriter, 
to  whom  in  most  instances  the  assured  are  unknown, 
looks  to  the  broker  for  payment,  and  he  only  to  the 
assured.  The  latter  pays  the  premiums  to  the  broker 
only,  who  is  a  middleman  between  the  assured  and  the 
underwriter.  But  he  is  not  merely  an  agent ;  he  is  a 
principal  to  receive  the  money  from  the  assured  and  pay 
it  to  the  underwriters.  In  Universal  Insurance  Co.  dec. 
v.  Merchants'  Insurance  Co.  (x),  it  was  sought  to  confine 
this  custom  to  the  ordinary  Lloyd's  form,  where  the 
premiums  are  in  the  recital  declared  to  be  paid ;  and  to 
set  up  that  it  did  not  affect  a  policy  where  the  assured 
contracted  to  pay  the  premiums,  but  the  Court  held  the 
custom  obtained  equally  in  the  second  form  of  policy, 
and  allowed  the  set-off  claimed. 

Lord  E slier,  in  Ex  parte  Reynolds,  In  re  Barrett  (y), 
discusses  how  a  custom  ought  to  be  proved,  and  when 
judicial  notice  will  be  taken  of  a  custom.     "It  is,"  he 

(t)  Scracc  v.    Whittington (1823),  B.  &  C.  329. 
2   B.   &   Cress.   11;    and  Iveson  v.  (*)  (1897),  2  Q.  B.  93. 

Conington   (1S23),    1    B.    &    Cress.  (y)  (18S4),  15  Q.  B.   D.   169,  at 

160.  p-  184. 

(«)  Power  v.  Butcher  (1829),  10 
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says,  "a  question  of  fact  whether  a  particular  habit  or 
custom  does  or  does  not  exist  in  a  particular  business, 
and  whether  it  is  generally  known  among  the  persons 
who  deal  with  the  particular  class  of  traders.  The 
question  must  at  first  be  tried  upon  the  evidence  in  the 
particular  case.  It  must  certainly  be  tried  in  this  way 
more  than  once  (i.e.,  than  at  one  trial),  but  if  the  thing 
is  proved  several  times  in  the  Courts,  and  is  adopted 
by  the  Superior  Courts,  the  Court,  after  that,  will  take 
judicial  notice  of  it,  and  will  not  require  it  to  be  proved 
again  in  any  subsequent  case." 

The  principle  that  an  agent  is  liable  if  he  contracts  in  Rule  where 
his  own  name  is  most  strictly  adhered  to  in  the  case  of  is  embodied  in 
deeds.  For  no  one  can  sue  on  a  deed  except  a  party  a  deecl- 
thereto,  and  it  is  only  binding  on  the  parties  thereto  (z). 
In  Wilks  v.  Back  {<<),  it  was  decided  that  one  who  executes 
a  deed  for  another  under  a  power  of  attorney  must  execute 
it  in  the  name  of  his  principal ;  but  if  that  be  done,  it 
matters  not  in  what  form  of  words ;  such  execution  is 
denoted  by  the  signature  of  the  words.  The  46th  section 
of  the  Conveyancing  Act  makes  the  rule  less  strict ;  but 
Prideaux  in  his  Precedents  of  Convej'ancing  (b)  says  that 
it  is  still  the  proper  way  to  execute  a  power  of  attorney 
in  the  name  of  the  principal,  and  this  must  clearly  be 
so,  for  otherwise  it  is  not  clear  who  are  the  real  parties. 
Messrs.  Hood  and  Challis,  in  their  work  on  the  Con- 
veyancing Acts,  also  think  that  the  principal,  and  not 
the  attorney,  ought  to  be  named. 

The  46th  section  of  the  Conveyancing  Act,  1881, 
which  came  into  operation  immediately  after  the  31st 
December,  1881,  enacts  that  "the  donee  of  a  power  of 
attorney  may,  if  he  thinks  fit,  execute  or  do  any  assur- 
ance, instrument  or  thing  in  and  with  his  own  name 

(-)  Story.    $  147.      See,  however,  (a)  (1820),  2  East,  140. 

Sunderland  Marine  Insurance  Co.  v.  (h)  18th  ed.  vol.  ii.  p.  S26. 

Kearney  (1851),  16  Q.   B.  925. 
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and  signature,  and  his  own  seal,  where  sealing  is  required, 
by  the  authority  of  the  donor  of  the  power ;  and  every 
assurance,  instrument  and  thing  so  executed  and  done 
shall  he  as  effectual  in  law  to  all  intents  as  if  it  had  been 
executed  or  done  by  the  donee  of  the  power  in  the  name 
and  with  the  signature  and  seal  of  the  donor  thereof. 

"  This  section  applies  to  powers  of  attorney  created 
by  instruments  executed  either  before  or  after  the 
commencement  of  the  Act." 

Lawrie  v.  Lees  (c),  decided  before  the  Act,  was  a 
ease  in  which  an  action  was  brought  against  a  lunatic 
principal.  It  was  sought  to  have  a  lease  by  deed  executed 
by  the  committee  of  a  lunatic  declared  binding.  For 
the  lunatic  it  was  argued  that  the  committee  had  not 
properly  executed  the  deed  so  as  to  bind  their  principal, 
because  they  had  signed  it  and  sealed  in  their  own  names, 
as  follows: — "In  witness  whereof  the  parties  to  these 
presents  have  set  their  hands  and  seals  "  ;  but  the  Court 
held  that  it  was  a  good  execution  of  their  authority,  and 
that  it  bound  the  principal,  and  not  the  agents. 

If  there  is  nothing  from  the  nature  of  the  contract  to 
show  otherwise  prima  facie  an  agent  when  contracting  for 
an  unknown  principal  is  personally  liable  although  he  is 
known  to  be  an  agent ;  for  it  is  unlikely  that  credit 
should  be  given  to  a  person  whose  name  is  altogether 
unknown.  It  is  also  unlikely  that  where  the  principal  is 
a  foreigner  and  outside  the  jurisdiction  of  the  Court,  a 
person  would  prefer  to  trust  him,  rather  than  look  to  the 
agent  in  England  whom  he  knows  and  can  sue. 

At  one  time  it  was  considered  that  there  was  a  universal 
understanding  among  merchants  and  all  persons  in  trade 
that  when  the  principal  was  a  foreigner,  credit  was  given 
to  the  agent  and  not  to  the  principal,  and  that  the  agent 
was  liable  ;  but  it  now  seems  that  there  is  no  presumption 


(c)  (1881),  7Ap.  Cas.  19. 
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either  way,  and  that  it  is  always  a  question  as  to  what 
was  the  intention  of  the  parties  (d).  In  Glover  v.  Lang- 
ford  (e),  Mr.  Justice  Charles — after  first  pointing  out  that 
though  in  the  earlier  cases  signing  "  as  agent  "  would  not 
have  prevented  the  agent  being  held  liable,  the  true  rule 
was  now  laid  down  in  Gadd  v.  Houghton  (f) ,  where  the 
Court  of  Appeal  held  that  the  words  "  on  account  of  "  were 
sufficient  to  show  that  the  agent  did  not  intend  to  make 
himself  liable  on  the  contract,  and  overruled  Paice  v. 
Walker  (g) — says  :  "I  must  look  at  the  contract  to  find  out 
the  question  of  agency — and  that  alone,  and  not  the 
previous  dealings  of  the  parties.  The  principals  of  the 
defendant  were  Messrs.  Young  &  Co.  of  Riga,  and  the 
plaintiff  knew  this  by  March,  as  the  defendant  had  in 
a  specification  told  them  so.  (The  contract  was  worded 
thus :  '  Bought  by  Messrs.  C.  H.  Glover  &  Co.  of 
Hatcham,  of  Messrs.  John  E.  Young  &  Co.  of  Riga, 
through  the  agency  of  Mr.  J.  B.  B.  Langford.')  I  must 
read  the  contract  to  mean  Messrs.  Young  &  Co.  will 
supply  the  goods,  and  the  plaintiff  knew  therefore  that 
they  were  entering  into  a  contract  with  Langford  for  a 
foreign  principal.  Then  it  is  said  by  a  rule  universally 
acted  upon,  and  which  has  become  a  rule  of  law,  there 
can  Tnot '?]  be  the  relation  of  principal  with  the  English 
agent  under  such  circumstances,  and  I  was  referred  to 
Mr.  Justice  Blackburn's  decision  in  Armstrong  v.  Stokes  (li). 
It  is  therefore  said  Mr.  Langford  ought  to  be  charged  as 
principal.  In  referring  to  the  other  cases,  it  appears 
that  in  point  of  law  there  is  no  distinction  as  to  the  liability 
of  an  agent  acting  on  behalf  of  an  English  or  a  foreign 
principal;  it  is  always  a  question  of  fact,  and  no  doubt 
the  circumstance  that  an  Englishman  is  acting  for  a 


(d)  Gran  v.  Eophe  (1856),  IS  (/)  (1876),  1  Ex.  Div.  357. 
C.  B.  549  ;  Halut  v.  North  German  \g)  (1871),  L.  R.  5  Ex.  173. 
Pitivood  Co.  (1892),  8  Times,  557.  (A)  (1872),  L.  R.  7  Q.  B.  598. 

(e)  (1892),  8  Times  L.  R.  628. 
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foreigner  is  a  circumstance  of  great  weight.  If  the  goods 
are  to  be  bought  in  England  he  would  not  be  chargeable 
unless  he  has  made  himself  directly  liable.  On  the 
other  hand,  when  he  is  acting  for  a  foreign  principal, 
that  ought  to  be  remembered.  In  Green  v.  Kopke  (?) 
the  judgment  has  the  following  sentence:  'In  any  case 
it  is  a  matter  of  intention  to  be  gathered  from  the  con- 
tract itself  and  the  surrounding  circumstances.'  The 
case  is  not  an  authority  for  the  defendant,  but  lays  down 
it  is  a  question  of  intention."  His  lordship  then  gave 
judgment  for  the  agent — the  defendant. 

It  seems,  however,  only  fair  that,  in  accordance  with 
the  older  cases,  the  onus  should  be  on  the  agent  of  a 
foreign  principal  to  show  he  is  not  liable  (k)  :  unless 
there  is  something  in  the  nature  of  the  contract  and  the 
agent's  interest  in  its  performance  that  showed  it  was 
highly  unlikely  that  it  could  have  been  intended  that  he 
should  be  personally  bound. 
Receiver  and  In  Burt  v.  Bull  (I)  an  action  was  brought  against  a 
Emty~of  receiver  and  manager,  appointed  by  the  Court,  of  a  corn- 
agent  con-  pany  for  the  price  of  goods  delivered  to  the  company. 
Lord  Esher  held  that  the  inference  from  the  facts  was 
that  the  receiver  pledges  his  personal  credit  for  the  goods, 
and  looks  for  an  indemnity  to  the  assets  of  the  business. 
He  said:  "What  is  the  position  of  such  a  receiver  and 
manager?  He  is  not  agent  for  the  company.  The 
incidents  of  his  relation  to  the  Court  are  such  as  would, 
if  they  existed  as  between  him  and  an  ordinary  person, 
constitute  him  an  agent  for  such  person :  but  it  is  of 
course  impossible  to  suppose  that  the  relation  of  principal 
and  agent  exists  between  him  and  the  Court.  What  is 
the  inference  that  naturally  arises  ?  It  must  be  that  he 
shall  act  in  pursuance  of  his  appointment  on  his  own 

(/)  (1856),  18  C.  13.  549.  14  C.  B.  390. 

{&)   Thomson  v.  Davenport  (1829),  (/)  (1895),  1  Q.  B.  270. 

9  C.  B.  7S;  MaAonyv.Xekule\l85'L), 
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responsibility  and  not  as  agent,  because  otherwise  there 
is  nobody  who  would  be  responsible  for  his  acts.  The 
company  cannot  be,  for  he  is  not  their  agent ;  and  the 
Court  clearly  cannot  be." 

In  Owen  v.  Cronk  (in)  a  receiver  of  a  business  who  had 
the  powers  of  a  receiver  appointed  by  a  mortgagee  under 
the  Conveyancing  Act  was  sought  to  be  held  liable  for  a 
tort  which  the  manager  had  committed.  It  was  held 
that  he  was  a  mere  agent,  and  as  he  did  not  personally 
know  of  the  tort  when  he  took  the  money  the  result 
of  it,  he  was  not  liable. 

In  Isaacs  v.  Chinery  Mr.  Justice  Grantham  held  that 
the  committee  of  a  lunatic  who  was  carrying  on  his 
business  was  not  personally  liable  on  contracts  made 
for  the  lunatic  (n). 

Trustees  of  debenture  holders  are  not  liable  as  agents 
for  goods  supplied  to  the  company,  since  the  business  is 
not  carried  on  for  their  profit  (o).  Nor  are  trustees  of  a 
mortgage  deed  under  which  creditors  allow  the  debtor  to 
carry  on  business  (p). 

InRandell  v.  Trimen  (q)  Chief  Justice  Jervis  adopts  the 
following  propositions  as  stated  in  Smith's  Leading  Cases. 
The  agent  is  personally  responsible — "Where  the  agent 
makes  a  fraudulent  representation  of  his  authority  with 
intent  to  deceive.  Where  he  has  no  authority  and  knows 
it,  but  nevertheless  makes  the  contract  as  having  such 
authority.  Where,  not  having  in  fact  authority  to  make 
the  contract  as  agent,  he  yet  does  so  under  the  bond  fide 
belief  that  such  authority  is  vested  in  him,  as  in  the  case 
of  an  agent  acting  under  a  forged  power  of  attorney  which 
he  believes  to  be  genuine,  and  the  like."  The  agent  being- 
responsible  in  all  these  cases  for  misrepresentation  (?•). 


(in)  (189.5),  1  Q.  B.  265. 
[n      1896  .  12  Times,  302. 
(o)   Gosling  v.   Gaskill  (1897),  13 
Times,  544. 

{p)  Cox    v.   Hickman    (1860),    S 


H.  of  L.  268-. 

{q)   (1856  ,  ISC.  15.  786. 

(/•)  Pol/till    v.    Walter   (1832),   3 
13.  A:  Ad.  114. 
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The  principle  was  also  very  clearly  stated  in  CoUen  v. 
Wright  (s),  where  Mr.  Justice  Willes  gave  a  judgment,  in 
which  all  the  barons  of  the  Court  of  Exchequer  con- 
curred, and  which  has  since  been  followed,  deciding  that 
an  agent  who  acts  without  authority  is  liable  on  an 
implied  warrant  of  authority.  He  says:  "A  person 
who  induces  another  to  contract  with  him  as  the  agent 
of  a  third  party  by  an  unqualified  assertion  of  being 
authorized  to  act  as  such  agent,  is  answerable  to  the 
person  who  so  contracts  for  any  damages  which  he  may 
sustain  by  reason  of  the  assertion  of  authority  being 
untrue.  .  .  .  The  fact  that  the  professed  agent  honestly 
thinks  he  has  authority  affects  the  moral  character  of  the 
act ;  but  his  moral  innocence,  so  far  as  the  person  whom 
he  has  induced  to  contract  is  concerned,  in  no  way  aids 
such  person  or  alleviates  the  inconvenience  and  damage 
which  he  sustains."  A  broker  by  the  fact  of  making  the 
contract  represents  that  he  has  the  authority  both  of  the 
buyer  and  seller  (t). 

In  Brown  v.  Law  the  agents  of  the  persons  who  had 
sold  coal  to  the  shipowner  being  misled  by  a  mistake  in 
a  cablegram,  told  the  master  of  the  ship  that  they  had 
authority  from  his  owner  to  order  him  to  Callao  instead 
of  Rangoon.  They  were  held  liable,  though  it  was  a 
bond  fide  mistake,  for  the  damages  caused  thereby  (u). 

In  Firbank's  Trustees  v.  Humphreys  (x),  directors  had 
issued  stock  beyond  what  their  company  had  powers 
to  issue.  They  were  held  liable  (though  they  did  so 
innocently)  for  the  value  of  an  equal  amount  of  good 
stock.     Lord  E  slier  said  :  "  Where  a  person  by  asserting 


(s)  (1S57),SE1.&B1.  647,atp.657; 
Halbot  v.  Lens  (1901),  70  L.  J.  Ch. 
125 ;  see  also  Oliver  v.  Bank  of 
England  (1901),  1  Ch.  652,  where 
an  agent  was  held  liable  who  inno- 
cently acted  under  a  forged  power  of 
attorney. 

(0  Harjhes  v.  Graeme  (1864),   33 


L.  J.  Q.  B.  335.  An  agent  contract- 
ing on  behalf  of  a  known  principal  as 
agent  is  not  personally  liable  in  the 
absence  of  evidence  of  his  having 
no  authority  ;  Downham  v.  Williams 
(1845),  7  Q.  B.  103. 

(u)  (1895),  72  L.  T.  779. 

[x)  (1886),  18  Q.  B.  D.  54. 
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that  he  has  the  authority  of  the  principal  induces 
another  person  to  enter  into  any  transaction  which  he 
would  not  have  entered  into  but  for  that  assertion,  and 
that  assertion  turns  out  to  be  untrue  to  the  injury  of  the 
person  to  whom  it  is  made,  it  must  be  taken  that  the 
person  making  it  undertook  that  it  was  true,  and  he  is 
liable  personally."  Lord  Justice  Lindley  said  :  "  Speak- 
ing generally,  an  action  for  damages  will  not  lie  against 
a  person  who  honestly  makes  a  representation  which 
misleads  another  (y).  But  to  that  general  rule  there  is 
at  least  one  well-established  exception,  viz.,  where  an 
agent  assumes  an  authority  which  he  does  not  possess, 
and  induces  another  to  deal  with  him  upon  the  faith  of 
the  authority  which  he  assumes." 

Agents,  like  directors,  have  been  held  liable  for  holding 
out  a  sub-agent  (such  as  the  manager  of  a  company)  as 
a  person  authorized  by  them  to  borrow  money  (z) . 

Where  the  agent  signed    a  charterparty,   "per  tele-  "What  repre- 
graphic  authority,"  evidence  was  admitted  to  prove  that  authority  is 
such  form  of  signature  was  commonly  adopted  in  order  made  con- 

i       •        t  n  p      ,i  j.1  tractiug  "  per 

to  negative  the  implication  of  any  further  warranty  that  telegraphic 
he  had  received  a  telegram  which,  if  correct,  authorized  authority, 
the  charterparty  that  was  signed ;   and  the  agent  was 
therefore  not  held  liable  for  a  mistake  in  the  telegram  as 
to  the  rate  of  freight  offered  (a). 

In  Suart  v.  Haigh,  which  went  to  the  House  of  Lords, 
the  question  of  the  meaning  of  these  words  does  not 
appear  to  have  been  matter  on  which  evidence  was  given. 
There  the  agent  signed  a  charter  for  the  charterers  to 
Law  &  Co.  as  follows:  Per  telegraphic  authority  of 
Xoonan  &  Dewjee,  of  Bombay,  for  W.  Law  &  Co., 
Haigh,  "as  agents,"  which  he  contended  meant  that 
Noonan  &  Dewjee,  the  agents  of  the  W.  Law  &  Co.,  had 

(y)  Berry  v.  Peck  (1889),  14  Ap.       ing  So.  (1881),  6  Q.  B.  D.  696. 
Cas.  337.    '  («)  Ldleij    v.     Smales    (1892.    1 

[zj   Chappleo  v.  Brunswick  Build-       Q.  B.  456. 
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given  him  authority  by  telegraph  to  sign  on  behalf  oi 
Law  &  Co.  The  House  of  Lords  held  that  signing  "  as 
agents"  implied  that  the  agent  had  authority  from 
Law  &  Co.,  that  he  could  not  cut  down  their  meaning  1a 
the  words  "per  telegraphic  authority,"  &c.  (b). 

The  misrepresentation  of  authority  must  be  misrepre- 
sentation of  a  matter  of  fact,  and  not  of  a  matter  of  law  : 
for  instance,  if  both  parties  have  seen  or  know  what  the 
authority  is,  if  the  agent  interprets  it  to  give  him  larger 
legal  powers  than  it  actually  does,  he  will  not  be  liable 
to  the  third  party  who  may  have  acted  on  such  interpre- 
tation. Lord  Justice  Mellish,  discussing  the  casi  - 
where  an  agent  has  been  held  liable,  says  (c) :  "  If  tin- 
cases  are  examined  it  will  be  found  in  all  of  them  there 
was  a  misrepresentation  in  point  of  fact  as  to  the  agent 
having  power  to  bind  his  principal ;  and  though  I  hav* 
not  found  any  case  in  Courts  of  law  on  the  question,  1 
have  no  doubt,  m}rself,  that  it  would  be  held  that  if 
there  is  no  misrepresentation  in  point  of  fact,  but  merely 
a  mistake  or  misrepresentation  in  point  of  law  ;  that  is 
to  say,  if  the  person  who  deals  with  the  agent  is  fully 
aware  in  point  of  fact  what  the  extent  of  the  authority  of 
the  agent  is  to  bind  his  principal,  but  makes  a  mistake 
as  to  whether  that  authority  is  sufficient  in  point  of  law 
or  not,  under  those  circumstances,  I  have  no  doubt,  the 
agent  would  not  be  liable.  For  instance,  supposing 
when  an  agent  comes  and  professes  to  make  a  contrac 
on  behalf  of  his  principal,  instead  of  trusting  to  his 
representation  that  he  has  power  to  bind  his  principal 
the  person  dealing  with  the  agent  were  to  ask  to  see  his 
authority,  and  a  power  of  attorney  executed  by  the  prin- 
cipal were  shown  to  him,  and  he  took  the  opinion  of  his 
lawyer  as  to  whether  the  power  of  attorney  was  sufficient 


(b)  Suart     v.    Baigh    (1893),    9 
Times.  488. 

(«•)  Beattu  v.  Lord  Ebury  (1872), 


7  Ch.  777,  at  p.  800;  and  same  cas 
on  appeal  [1874),  L.  It.  7  H.  of  L- 

102. 
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to  bind  the  principal,  and  was  advised  that  it  was 
sufficient  to  bind  the  principal,  and  then  after  that  a 
contract  was  made,  it  turned  out  that  the  power  of 
attorney  was  insufficient.  ...  I  am  clearly  of  opinion 
that  there  would  be  no  warranty  on  the  part  of  the 
agent  that  the  power  of  attorney  was  good  in  point  of 
law."  In  that  case  three  directors  of  a  company  had 
sent  the  following  note  to  the  bankers  of  the  company : — 

"  Watford  and  Bickmansworth  Railway. 
"  Gentlemen, 

"  Please  to  honour  the  cheques  of  this  company, 
signed  by  two  of  the  directors,  and  countersigned  b}r 
the  secretary," 

and  then  followed  the  directors'  signatures.  The  account 
having  been  overdrawn,  the  bankers  tried  to  hold  the 
directors  liable.  The  question  to  be  decided  was,  whether 
the  directors  were  personally  liable  on  that  letter  as  an 
untrue  representation  that  they  had  power  to  overdraw. 
The  Court  held  that  the  letter  only  represented  that 
there  was  such  company  in  existence,  that  they  were 
directors  of  it,  and  had  the  powers  of  ordinary  directors, 
and  that  if  there  were  a  misrepresentation  as  to  their 
powers  (which  the  Court  was  inclined  to  think  there 
was  not)  it  was  a  mistake  of  law  for  which  they  were  not 
liable.  In  another  case,  where  the  directors  indorsed  a  bill 
of  exchange  for  and  on  behalf  of  their  company,  which  had 
no  power  to  accept  bills,  the  directors  were  held  person- 
ally liable  on  the  ground  that  such  indorsement  amounted 
to  a  misrepresentation  of  a  matter  of  fact — namely,  that 
the  company  had  power  to  accept  bills,  a  representation 
which  was  untrue — and  that  it  was  a  misrepresentation 
to  the  person  in  whose  hands  the  bill  had  come  without 
knowledge  of  the  limitation  in  the  company's  powers  (d). 

(d)    West  London  Commercial  Bank       B.  D.  300,  Rashdall  v.  Furd(l§QQ), 
v.  Kitson  (1883;.    12   Q,.  B.  D.  157,        2  Eq.  750. 
at    p.    101  ;  affirmed  (1884),    13  Q. 
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take, agent 
not  liable. 


Agent  of 
charities. 


Where  both  the  third  party  and  the  agent  enter  into 
a  contract  under  a  mistaken  impression,  intending  to 
bind  the  principal  when  he  cannot  be  made  liable,  the 
agent  will  not  be  liable  on  the  contract  (e).  Thus, 
where  in  an  action  brought  by  a  solicitor  for  legal  ser- 
vices rendered  to  a  volunteer  corps  against  the  com- 
manding officer  of  a  volunteer  regiment,  it  appeared 
that  the  plaintiff  and  defendant  both  mistook  the  law,  and, 
thinking  the  corps  was  an  entity  recognized  by  the  law, 
and  could  contract,  intended  to  make  a  contract  with  the 
corps,  it  was  held  that  the  defendant,  who  was  contract- 
ing as  agent,  was  not  liable.  The  Master  of  the  Rolls 
said :  "  Where  the  person  with  whom  the  contract  was 
supposed  to  have  been  made  knows  all  the  circumstances 
just  as  much  as  the  agent  himself — knows  the  agent  is  not 
authorized — and  then  chooses  to  take  the  credit  of  the  per- 
son when  he  knows  the  agent  is  not  authorized  to  pledge 
it,  in  such  a  case  I  cannot  think  that  an  action  would  lie. 
But  that  is  not  the  case  here  at  all.  Here  the  defendant 
and  the  plaintiff  both  knew,  or  assumed,  that  this  contract 
was  being  made  with  the  corps,  and  neither  of  them  knew 
that  no  such  contract  could  be  binding  on  any  of  them. 
.  .  .  Well,  there  is  no  contract  with  Colonel  Uurnford, 
and  judgment  ought  to  be  entered  for  Colonel  Uurnford." 

In  the  case  of  charitable  societies  where  persons  act  as 
committee,  the  cpuestion  very  often  arises  what  the  under- 
standing is,  whether  the  tradesmen  who  supply  goods  look 
to  the  personal  liability  of  the  persons  who  are  acting 
as  agents  of  the  charity,  undertaking,  club,  or  whatever 
it  may  be,  or  solely  to  the  funds  belonging  to  such  body. 
There  is  no  rule.  In  each  case  it  is  a  matter  of  inference 
from  the  surrounding  circumstances  whether  the  agent 
is  personally  liable  (/).     The  general  tendency  of  the 


(e)  Jones  v.  Mope  (1886),  3  Times 
L.  K.  p.  238  (note)  ;  and  see  Hawke 
v.  Cole  (1890),  62  L.  T.  658. 


(/)  Siggim   v. 
3  Ex.  163. 


Hopkins  (1848), 
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Courts  is  to  find  that  the  agent  is  personally  liable  and 
leave  him  to  look  to  the  funds  for  an  indemnity.  Thus, 
in  Luckombe  v.  Ashton  (g)  the  committee  of  a  hospital 
were  held  personally  liable  for  drugs  supplied.  So  in 
another  case  where  goods  were  ordered  in  the  ordinary 
way,  and  there  was  no  special  arrangement,  the  committee 
was  liable  (h).  So  in  Hebbert  v.  Silver,  the  members  of 
the  finance  committee  of  a  volunteer  corps  were  held 
personally  liable  for  uniforms  supplied  to  the  corps  {%). 

But  if  the  agent  can  prove  or  it  can  be  shown 
clearly  (A)  that  it  was  well  known  that  the  agent  did  not 
intend  to  bind  himself,  and  that  the  third  party  did  not 
rely  on  his  credit,  but  only  on  some  fund,  as  sometimes 
happens  in  the  case  of  charitable  societies,  no  one  will 
be  liable  (I). 

The  general  rule  is  that  where  there  is  no  responsible  Agent  of  club. 
principal  whom  the  third  party  can  sue,  the  agent  will 
be  held  liable  personally  (m),  unless  it  can  be  shown  that 
no  credit  was  given  to  him,  and  that  the  third  party 
relied  solely  on  some  fund  for  payment.  A  club  is  no 
legal  entity  ;  therefore  the  executive  committee  who  have 
acted  for  it  are  held  prima  facie  liable  personally  (»). 

An    agent    is    liable    where    he    has    no    principal,  Navigation 
although  he  purport  to  contract  only  as  agent,  and  also  l™™™wnecs' 
where  he  purports  to  contract  for  a   principal  who  is  wardens,  &c. 
incapable  of  contracting.     On  the  above  principle  com- 
missioners for  making  a  river  navigable,  and  inclosure 
commissioners,  have  been  held  to  be  personally  liable  (o). 

(g)   (18fi2),  2  F.  &  F.  705.  (m)  Kelner  v.  Baxter  (1867),  L.R. 

(/;)  Real  and  Personal  Advance  Go.  2  C.  P.  174  ;  but  see  Jones  v.  Hope 

v.  Phalempin  (1893;,  9  Times,   569  (1886),  3  Times  L.  R.  348. 

(French  Hospital).  (n)  Steele    v.    Gourley   (1886),    3 

(i)   (1892),  8  Times,  234.  Times   L.    R.    118,    772;    see   also 

(k)  Pink  v.   Scudamore  (1831),  5  Draper  v.   Earl  Manvers  (1893),  9 

C.  &  P.  71.  Times,  73. 

(I)   Overton   v.   Hewitt    (1886),    3  (o)  Horsl<!/v.Bcll(177S),l Brown, 

Times,  246  ;  Jones  v.   Hope  (1886),  Ch.  101  (note);  Eaton  v.  Pell (1821), 

Ibid.  ;    Hawlce    v.   Cole   (1890),   62  5  B.  &  Aid.  34. 
L.  T.  658. 
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PRINCIPAL    AND    AGENT. 


Agent  liable 
where  be  has 
no  principal. 


Agent  liable 
if  principal 

insane. 


Agent  liable 
when  exclu- 
sive credit 
given  him. 


In  Furnival  v.  Coombes  (p)  the  churchwardens  and  over- 
seers of  a  parish  entered  into  a  covenant  to  pay  for  the 
repair  of  the  parish  church,  and  provided  in  the  deed 
that  they  should  not  be  personally  liable  ;  but  the  Court 
held  thai  they  were  personally  liable,  and  rejected  the 
proviso  as  inconsistent  with  the  covenant. 

The  agent  is  also  personally  liable  where  the  principal 
for  whom  ho  purports  to  contract  has  not  yet  come  into 
existence  ;  although  he  purports  only  to  sign  as  agent. 
Thus,  where  an  agent  signed  a  contract  for  the  purchase  of 
some  wine  as  agent  for  a  company  which  had  not  come 
into  existence,  Chief  Justice  Erie  said  (7)  :  "The  cases  re- 
ferred to  in  the  course  of  the  argument  fully  bear  out  the 
proposition  that  where  a  contract  is  signed  by  one  who  pro- 
fesses to  be  signing  'as  agent,'  but  who  had  no  principal 
existing  at  the  time  and  the  contract  would  be  altogether 
inoperative,  unless  binding  upon  the  person  who  signed 
it,  he  is  bound  thereby,  and  a  stranger  cannot  by  a 
subsequent  ratification  relieve  him  from  responsibility." 

The  agent  is  liable  to  the  third  party  where  he  assumes 
to  act  for  a  principal  who  is  insane  and  incapable  of 
giving  an  authority.  Lord  Justice  Brett  said,  in  Drew  v. 
Nunn  (r)  :  "It  seems  to  me  that  an  agent  is  liable  to  be 
sued  by  a  third  person  if  he  assumes  to  act  on  his  prin- 
cipal's behalf  after  he  had  knowledge  of  his  principal's 
incompetency  to  act.  In  a  case  of  that  kind  he  is  acting 
wrongfully.  ...  In  my  opinion  if  a  person  who  has  not 
been  held  out  as  agent  assumes  to  act  on  behalf  of  a 
lunatic,  the  contract  is  void  against  the  proposed  prin- 
cipal, and  the  pretending  agent  is  liable  to  an  action  for 
misleading  an  innocent  person." 

Again,  the  agent  may  be  personally  liable,  because 
exclusive  credit  was  given  to  him  :  thus,  in  the  words  of 
Mr.  Justice  Bayley,  "  The  seller  who  knows  who  the 


(p)   (1843)  5  Man.  &  Gran.  73G. 
(q)  Kelner  v.  Baxter  (1867),  L.  R. 


2  C.  P.  174. 

{>•)  (1879),  4  Q.  B.  D.  661. 
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principal  is,  and  instead  of  debiting  that  principal, 
debits  the  agent,  is  considered,  according  to  the  autho- 
rities which  have  been  referred  to,  as  consenting  to  look 
to  the  agent  only,  and  is  thereby  precluded  from  looking 
to  the  principal"  (s). 

An  agent  is  also  liable  if,  at  the  time  of  making  the  Agent  liable 
contract  with  the  third  party,  he  does  not  disclose  the  close  ag< L ;y.  " 
fact  of  his  agency  and  treats  with  the  third  party  as 
principal.  Evidence  may  be  given  by  the  third  party  to 
show  that  the  agent  was  an  agent  so  as  to  make  the 
principal  liable  also  ;  but  the  principal  will  remain  bound 
all  the  same,  and  cannot  give  parol  evidence  to  relieve 
himself  of  liability. 

Lord  Denman  said :  "  There  is  no  doubt  that  evidence 
is  admissible  on  behalf  of  one  of  the  contracting  parties 
to  show  that  the  other  was  agent  only,  though  contracting 
in  his  own  name,  and  so  to  fix  the  real  principal ;  but  it  is 
clear  that  if  the  agent  contracts  in  such  a  form  as  to  make 
himself  personally  responsible  he  cannot  afterwards, 
whether  his  principal  were  or  were  not  known  at  the  time 
of  the  contract,  relieve  himself  from  the  responsibility  "  (t). 

But  if  the  agent  had  become  a  party  to  the  contract  in 
his  own  name,  on  an  understanding  that  he  should  not 
be  liable  on  it,  the  Court  has  allowed  evidence  of  such 
understanding  to  be  given.  Thus,  in  Wake  v.  Harrop{u), 
where  the  agents  signed  a  charter  party  as  agent,  but 
bound  themselves  personally  as  freighters  in  the  body  of 
the  document,  they  were  allowed  to  prove  that  it  was 
agreed  between  themselves  and  the  third  party  that  they 
wrere  not  to  be  liable  on  the  charterparty  as  principals. 

The  damages  to  be  recovered  against  the  agent  for  Measure  of 
breach  of  warranty  of  authority  are  what  was  lost  to  aJSagent 
the  third  party  by  not  having  the  valid  contract  which 
the  agent  warranted  he  had;  and  thus  if  the  principal 

is)   Thomson  v.  Davenport  (1829),       Ad.  &  Ell.  486,  at  p.  490. 
9  B.  &  C.  78,  at  p.  89.  («)  (1861),  6  H.  &  X.  76S  ;  and 

(t)  Jones  v.   Ltttledale   (1837),    6       (1862),  1  II.  &  C.  202. 
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were  solvent  the  dama   i     would  be  the  amount  of  the 
profit  lost  by  the  third  party;  if  the  principal  were  not 

solvent  it  would  only  be  a  nominal  Bum  I 

In  CoUen  v.  Wr\ght(y)  the  agenl  represented  lie  had 
authority  to  make  aii  agreement  for  ;i  lease.  The  prin- 
cipal refused  to  give  the  lease,  and  then  the  third  party 
brought  an  action  tor  specific  performance.  In  his 
defence  the  principal  set  up  that  the  agent  had  no 
authority  to  make  the  agreement.  The  third  party  gave 
the  agenl  notice  of  the  defence,  and  that  he  would  pro- 
ceed with  the  action  unless  the  agent  gave  him  notice 
not  to  do  so,  and  claim  the  costs  of  it  against  the  agent. 
The  agent  did  not  take  any  notice,  and  the  action  pro- 
ceeded. Specific  performance  was  refused  on  the  ground 
of  want  of  authority.  The  third  party  then  brought  a 
second  action  againsl  the  agent,  and  the  Court  gave  him 
as  damages  both  the  amount  he  had  expended  on  the 
improvements  of  the  farm,  in  the  belief  that  he  was 
entitled  to  a  lease,  and  also  the  costs  of  the  Chancery 
action.  On  appeal,  this  decision  was  affirmed  in  the 
Exchequer  Chamber,  and  it  was  approved  of  in  Richardson 
v.  Williamson  (z)  by  Lord  Blackburn,  and  in  Beattie  v. 
Lord  Ebury(a).  In  7.V  The  National  Palace  C<>.(b), 
brokers  who,  by  mistake,  applied  for  shares  in  a  company 
without  authority  were  held  liable  to  the  liquidator  of 
the  company  for  the  full  value  of  the  shares,  as  the 
brokers'  client  was  a  solvent  person. 

In  Meek  v.  Wendt  (c)  a  judgment  had  been  obtained 
for  1,000/.  against  a  foreign  company.  The  company 
having  no  assets  here  the  judgment  was  useless,  since 
it  was  unenforceable  in  the  foreign  country.  The  judg- 
ment, therefore,  being   valueless,  the  agents  arranged, 

(x)  &  v.  I'atchett  (1857),  7  {a)  (1872),  7  Ch.  777,  at  p.  805; 

El.  &  Bl.  56^.  and  same  case  on  appeal  (1874),  7 

{>/)   (1857  .    7   El.   &  Bl.   301;  8  E.  &  I.  Ap.  102. 
El.  &  Bl.  G47.  (b)   (1885),  24  Ch.  D.  367. 

(z)  (1871),  L.  R.  6  Q.  B.  276.  \c)  (1888),  21  Q.  B.  D.  126. 
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on  behalf  of  the  company,  to  compromise  the  matter 
for  300/.  This  compromise  the  plaintiff  accepted. 
Afterwards  it  turned  out  that  the  agents  had  no  authority 
to  compromise.  In  an  action  against  the  agents  for  mis- 
representing their  authority,  Mr.  Justice  Charles  gave 
the  plaintiff  the  whole  300/.,  that  being  the  measure  of 
what  he  had  lost  by  losing  the  particular  contract,  which 
was  to  have  been  made  by  the  principal  if  the  agent  had 
the  authority  he  professed  to  have. 

In  all  cases  where  the  agent  is  personally  liable,  except  When  third 
when  he  has  contracted  as  principal,  the  third  party  has  elect  whom 
a  right  to  elect  whom  he  will  sue,  whether  the  principal  t0  Slie- 
or  the  agent.     When  the  third  party  has  once  elected 
to  sue  the  principal  the  agent  will  no  longer  be  bound. 
The  third  party  does  not  elect  bindingly  until  he  knows 
who  the  principal  is. 

Lord  Tenterden  states  the  rule  thus:  "I  take  it  to  How  long 
be  a  general  rule  that  if  a  person  sells  goods  (supposing,  can  elect/ 
at  the  time  of  the  contract,  he  is  dealing  with  a  principal), 
but  afterwards  discovers  that  the  person  with  whom  he 
has  been  dealing  is  not  the  principal  in  the  transaction 
but  agent  for  a  third  party,  though  he  may  in  the  mean- 
time have  debited  the  agent  with  it,  he  may  afterwards 
recover  the  amount  from  the  real  principal,  subject, 
however,  to  this  qualification,  that  the  state  of  the 
account  between  principal  and  agent  is  not  altered  to  the 
prejudice  of  the  principal." 

He  then  deals  with  the  case  before  him,  which  was 
one  where  the  third  party  knew  that  the  agent  was  an 
agent  but  did  not  know  who  the  principal  was,  and  held 
that  the  third  party  is  not  deemed  to  have  made  any 
election  so  as  to  bind  him  to  have  elected  to  have  given 
the  exclusive  credit  to  the  agent  until  he  knows  who  the 
principal  is  (d).     Story  states  (c)  the  rule  thus:  "When 

(d)   Thomson  v.  Davenport  (1829),       cipal  to  Third  Party,  p.  230. 
9  B.  i-  C.   78  ;    and  see  cases  cited  (e)   §  291. 

in    Chapter    on   Liability    of    Prin- 

W.  G  G 
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acting  as  a  known  agent  he  does  not  disclose  the  name 

of  his  principal;    then,   though  credit  is  given  to  the 

agent,  it  is  not  deemed  to  be  exclusive  credit.     On  the 

contrary,  when  the  principal  is  discovered  he  also  will  be 

deemed  responsible  as  well  as  the  agent." 

Agent  may  By  the  first  section  of  the  Bills  of  Lading  Act,  1855  (/) , 

make  himself     a  everv  consignee  of  goods  named  in  a  bill  of  lading,  and 

indorsing  bill     every  indorsee  of  a  bill  of  lading,  to  whom  property  in 

of  lading.         the  goodg   mentioned    therein  shall   pass   upon,  or   by 

reason  of  such  consignment  or  indorsement  shall  have 

transferred  to  him  all  rights  of  suit,  and  be  subject  to  the 

same  liabilities  in  respect  of  such  goods  as  if  the  contract 

contained  in  the  bill  of  lading  had  been  made  by  himself." 

And    it  has   been  held    that  whoever   receives  goods 

under  a  bill  of  lading  as  consignee  or  assignee,  contracts 

by  implication  to  pay  the  freight  due  on  them  (g). 

Mr.  Justice  Cave,  dealing  with  this  right  in  Allen  v. 
ColtartQi),  says:  "  As  far  back  as  1811,  it  was  held  in 
Cock  v.  Taylor,  that  where  the  master  of  the  ship  had 
contracted  by  bill  of  lading  with  the  shippers  to  deliver 
goods  to  certain  persons  or  their  assigns,  he  or  they 
paying  freight  for  the  same,  the  demanding  and  taking 
of  such  goods  from  the  master  by  a  purchaser  and 
assignee  of  a  bill  of  lading  without  freight  having  been 
paid,  was  evidence  of  a  new  agreement  by  him,  as  the 
ultimate  appointee  of  the  shippers  for  the  purpose  of 
delivery  to  pay  the  freight  due  for  the  carriage  of  such 
goods,  the  delivery  of  which  was  stipulated  to  be  made 
to  the  consignees  named  in  the  bill,  or  their  assigns,  he 
or  they  paying  freight  for  the  said  goods.  It  is  true 
that  that  decision  only  extends  to  payment  of  freight, 
but  that  is  because  that  was  the  only  condition  of 
delivery  in  the  bill  of  lading  then  under  consideration. 

(  f)   IS  &  19  Viet.  c.  111.  '■'  Bing.  38:!. 

(ff)  Cock  v.    Taylor   (1811),    13  (h)  (1883),  11  Q.  B.  D.  782. 

East,  399;  Dougalv.  Iumbk  (1826), 
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The  ground  of  the  decision  is,  that  where  goods  are 
deliverable  to  the  holder  of  a  bill  on  certain  conditions 
being  complied  with,  the  act  of  demanding  delivery  is 
evidence  of  an  offer  on  his  part  to  comply  with  those  con- 
ditions, and  the  delivery  by  the  master  is  evidence  of  his 
acceptance  of  that  offer  (/').  Thus,  when  the  bill  of 
lading  stipulates  on  the  face  of  it  for  the  payment  of 
demurrage,  it  w7as  held  that  the  taking  of  goods  under 
it  by  the  indorsee  was  evidence  of  an  agreement  to  pay 
demurrage,  see  Stindt  v.  Roberts  "  (k). 

If  an  agent  puts  his  name  on  a  bill,  all  the  legal  con- 
sequences of  the  act  attach  as  much  as  on  any  other 
party  whose  name  is  thereon:  so  if  a  broker  employed 
to  sell  goods,  sells  them  for  a  bill  of  two  months  drawn 
on  the  buyer  for  the  amount,  he  is  answerable  on  the 
bill,  even  to  the  principal  {I). 

Masters  of  ships  are  always  personally  liable  on  con- 
tracts for  necessaries  and  repairs,  wages,  &c,  for  their 
ships,  unless  by  express  terms  the  credit  is  confined  to 
the  owner  alone  (m)  ;  as  to  the  liability  of  the  owners, 
see  the  chapter  dealing  with  the  "Liability  of  the  Prin- 
cipal to  Third  Parties." 

Where  an  agent  receives  money  for  his  principal  he 
cannot  be  sued  for  it  by  the  third  party  when  there  is 
no  privity  of  contract  between  them.  Thus,  if  a  third 
party  paid  a  deposit  to  the  agent  on  the  purchase  of  a 
property  or  goods,  he  cannot  bring  an  action  against  the 
agent  for  it,  whether  he  frames  his  action  in  contract, 
trover,  or  detinue.  An  agent  so  receiving  money  is  in 
no  fiduciary  position  to  the  third  party  (u).  And  this  is 
so  even  where  the  agent  has  not  handed  over  the  money 


(i)  See    also     Wilson    v.    Kymer 


(1813),  1  M.  &  Sel.  157;  Mdlle. 
Yoiaig  (1855),  25  L.  J.  d  B.  94. 

(/,)   (1848),  5  D.  &  L.  460. 

(/)  Lrfcvrc  v.  Lloyd  (1814), 
Taunt.  749 ;  and  see  Simpson 
Swan  (1812),  3  Camp.  291. 


v. 


(in)  Abbott's  Merchant  Shipping, 
13th  ed.  p.  131. 

(n)  Duke  of  Norfolk  v.  Worthy 
(180s),  1  Camp.  337  ;  EdgeU  v.  Lay 
(I860),  L.  R.  1  C.  P.  so.  Wiggins 
v.  Lord  (1841),  4  Beav.  30,  must  be 
considered  as  overruled. 
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to  his  principal  but  set  it  off  against  him,  and  re- 
couped himself  out  of  it  for  outlays  for  the  principal  (o). 
Lord  Esher  said,  in  such  a  case  where  the  third  party 
sued  the  agent  to  recover  a  deposit :  "  Here  the  deposit 
was  paid  to  the  vendor's  solicitor  on  account  of,  and  as 
agent  for,  the  vendor,  for  the  purpose  of  handing  it  over 
to  the  vendor.  That  was  a  payment  to  the  vendor 
through  his  agent.  The  plaintiff,  therefore,  paid  the 
deposit  to  the  defendant,  Jackson,  as  agent  for  Goulton. 
The  title  not  being  made  out,  the  purchaser  was  entitled 
to  the  return  of  the  deposit ;  Jackson  never  was  in  the 
relation  of  agent  to  the  purchaser.  He  was  acting  solely 
as  agent  for  the  vendor.  There  never  was  any  relation 
between  him  and  the  purchaser.  There  was,  therefore, 
no  fiduciary  relationship  between  them.  In  all  the 
cases  referred  to,  the  distinction  has  been  pointed  out 
between  a  stakeholder  who  could  be  an  agent  for  both 
parties,  and  a  person  who  was  agent  only  for  one."  It 
is  immaterial  whether  he  has  paid  the  money  over  or 
not ;  the  moment  the  money  was  in  the  agent's  hands, 
it  is  virtually  in  the  principal's,  and  the  third  party's 
only  remedy  is  against  him. 

In  Stephens  v.  Badcock,  a  parishioner  paid  his  tithes 
to  the  defendant,  an  attorney's  clerk,  who  received  them 
by  his  master's  order.  The  attorney  was  acting  as 
agent  for  the  rector,  and  absconded,  and  then  the  action 
was  brought  by  the  rector  against  the  clerk  to  recover 
the  amount  paid  for  tithes  to  him.  The  tithes  did  not 
appear  to  have  been  paid  over  by  the  clerk  to  his  prin- 
cipal, the  solicitor,  as  he  had  absconded  before  the  date 
of  the  payment  to  the  clerk,  who  thought  he  was  only 
away  on  business.  Lord  Tenterden  held,  nevertheless, 
that  the  action  did  not  lie,  as  there  was  no  privity  of 
contract  between  the  plaintiff  and  defendant  (oo). 

(o)  Ellis    v.    Goulton    (1893),   1  (oo)  (1832),  3  B.  &  Ad.  354. 

Q.  B.  350. 
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It  is  different  when  the  agent  is  a  stakeholder;  but  But  agent  can 
there  is  no  presumption  of  law  when  the  solicitor  for  g^enolder*™ 
the  vendor  receives  a  deposit  from  the  purchaser,  that 
he  receives  it  as  a  stakeholder  (p).  An  auctioneer  is  a 
stakeholder,  and  should  not  pay  a  deposit  over  to  the 
vendor  until  the  title  has  been  approved  (7).  If  the  sale 
is  a  sale  by  the  Court,  and  a  solicitor  is  acting,  the 
auctioneer  is  entitled  to  pay  the  solicitor  the  deposit  to 
pay  into  Court  (r). 

If  an  agent  receives  money  as  a  stakeholder,  and  before 
he  has  paid  it  over  the  person  who  deposited  it  with 
him  requests  it  back,  although  in  the  event  the  other 
person  is  entitled  to  it,  he  ought  to  pay  it  over  to  the 
depositor,  for  primarily  he  is  agent  for  the  depositor, 
and  can  deal  with  the  money  deposited  so  long  only 
as  his  authority  subsists  (s).  Whether  this  principle 
applies  to  auctioneers  who  might  be  damnified  by  having 
to  return  deposit  money  seems  doubtful  (t),  but  in  the 
case  of  gaming  contracts  it  certainly  is  the  law  (11),  and 
the  Gambling  Act  is  no  defence  to  it. 

"Where  the  agent  was  himself  liable  on  the  contract,  he  Where  the 
is  liable  to  the  third  party  if  that  contract  has  not  been 
properly  performed.  Thus  where  the  agent  was  a  bill  be  sued 
broker,  and  contracted  personally,  he  was  liable  when 
the  bills  he  had  procured  to  be  discounted  turned 
out  to  be  forgeries,  though  he  had  paid  the  money 
obtained  on  them  to  the  principal  (r).  So  where  he 
was  a  stockbroker  and  the  transfers  of  debenture  stock 
turned  out  to  be  forgeries  (y). 

(p)  Edgellv.  Bay  (1865),  1  C.  P 


:igent  party  to 
contract  can 


80. 

(ij)  Edgell  v.  Day,  ubi  supra; 
Edwards  v.  Sodding  (1814),  5 
Taunt.  815. 

(r)  Biggs  v.  Bree  (1,881)  51 
L.  J.  Ch.  263;  Brown  \.  Farebrother 
(1889),  58  L.  J.  Ch.  3. 

(*)  See  Cockburn,  C.  J.,  in 
Hampden  v.  Walsh   (1876),!   Q.  B. 


D.  189. 

{t)  See  the  principle  laid  down  in 
Ready.  Anderson  (1884),  13Q.  B.  D. 
779. 

(«)  O'Sullivan  v.  Thomas  (1895), 
11  Times,  225. 

(A  G linn)/  v.  li'omfrslcif  { 1*54  \ 
4  E.  &  B.  133. 

(y)  Royal  Exchange  v.  Moorv 
(1863),  8L.  T.  242.  ' 
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The  doctrine  thai   the  pi  ion  of  an  agent  is  the 

possession  of  the  principal  has  no  application  in  the 
cas<   of  a  wrongdoer.     Tim-  I  who  act<  an 

executor  de  son  tort  In  collecting  debts  wae  held  per- 
sonally liable,  though  he  had  handed  the  money  received 
over  to  hie  principal,  and  had  acted  in  the  belief  that 
his  principal  was  thi    execul  getting 

money  illegally  ••aim";  discharge  himself  by  paying  ii 
over  to  another 

So  a  solicitor  who  was  acting  for  a  petitioning  creditor 
in  a  bankruptcy  was  held  liable  for  Bums  paid  by  the 
debtor  to  him  for  the  adjournment  of  the  petition, 
though  lif  had  handed  such  mum-  over  to  his  client 
And  so  also  in  another  case  where  he  refused  to  give  up 
a  lease  until  the  costs  which  he  wa  entitled  to 

paid  (c).     In  that  c  i  it  the  agent  w< 

;i  servant,  and  only  acting  ministerially,  he  might  not 
be  liable.     On  the  same  principle  it  has  been  held  that 
if  the  money  had  been  paid  to  the  agent  on  an  ill* 
claim  on  hi>   part,  as   by  a   jailer   for  the  prict 
room  !</  .  or  to  avoid  an  illegal  distress,  it  is  no  di 
for  him  to  plead  that  he  has  paid  it  ovi 

Mr.  Story  says,  that  if  the  illegality  of  the  demand  i- 
not  known  to  the  agent,  and  no  objection  on  that  ground 
is  made  before  the  money  is  paid  over,  the  agent  is  not 
liable  (/).  This  has,  however,  been  held  not  to  be  bo  in 
Sharland  v.  Million  (jy),  and  does  not  seem  to  be  so,  by 
analogy  with  other  actions  for  tort,  unless  his  act  ie 
such  a  nature  as  would  be  justified  if  his  principal  were 
the  tinder  of  the  property.      Thus  where  the  agent's 


(r)  Sharland  v.  Mildon  1865  .  5 
Hare,  469. 

(a)  Steel  v.  Williams  1853  .  - 
Ex.  625;  I  ■  it.  Wilson  1808), 
1  Camp.  396. 

(b)  Ex  parte  Edwards,  In  re 
Chapman  (1884),  13  Q.  B.  D.  717. 

(c)  Smith     v.     Sleap   (1844),    12 


M.  &  W.  585.     See  also 
v.  Netcom  1844  .  6  Q.  B.  27 

(d)  Miller  v.  Aris     1800), 
230. 

(e)  Snowden    v.    Davis 
Taunt.  358. 

(f)  Story,  §  301. 

Ijf)  (1865),  5  Hare,  469. 
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authority  has  been  determined  by  the  principal's  pro- 
pert}'  in  the  subject-matter  ceasing  the  agent  has  been 
held  liable  for  any  dealing  with  it,  however  innocent, 
which  he  cannot  justify  against  the  new  owners.  So 
where  a  principal  has  become  bankrupt  the  agent,  who 
did  not  know  of  the  bankruptcy,  was  held  liable  to  the 
consignee  in  bankruptcy  for  paying  over  money  to  his 
principal  (h).  So  also  in  Holliins  v.  Fowler  (hh),  where 
a  broker  who  innocently  bought  cotton  from  a  person 
who  had  got  possession  of  it  by  a  trick,  was  held  liable 
for  conversion  by  transferring  it  to  his  principal.  In 
that  case  Mr.  Justice  Blackburn  defined  conversion  to  be 
such  an  interference  with  the  property  which  would  not, 
as  against  the  true  owner,  be  justified  or  at  least  exercised, 
in  one  who  came  lawfully  in  possession  of  the  goods. 
He  says,  in  Hollins  v.  Fowler:  "I  think  it  is  clear  law 
that  if  there  has  been  what  amounts  in  law  to  a  conver- 
sion of  the  plaintiff's  goods  by  anyone,  however  innocent, 
that  person  must  pay  the  value  of  the  goods  to  the  real 
owner.  ...  On  principle,  one  who  deals  with  goods 
at  the  request  of  the  person  who  has  actual  custody  of 
them,  in  the  bona  fide  belief  that  the  custodier  is  the  true 
owner,  or  has  the  authority  of  the  true  owner,  should 
be  excused  for  what  he  does  if  the  act  is  of  such  a  nature 
as  would  be  excused  if  done  by  the  authority  of  a  person 
in  possession,  if  he  were  a  finder  of  the  goods,  or  intrusted 
with  their  custod}-."  The  agent  will  only  be  liable  for 
the  negligence  of  a  third  party  in  the  performance  of  a 
contract,  if  he  has  bound  himself  by  the  contract. 

Lord  Chelmsford  in  the  same  case  said,  "that  any 
person  who,  however  innocently,  obtains  possession  of 
goods  of  a  person  who  has  been  fraudulently  deprived  of 
them,  and  disposes  of  them,  whether  for  his  own  benefit 
or  that  of  any  other  person,  is  guilty  of  a  conversion.*' 

(A)  McEntire  v.  Totter  (1889),  22  {hh)  (1874),  L.  E.  7  H.  of  L.  757. 

Q.  B.  D.  438. 


156  PRINCIPAL   ASH    \<.i 

If  the  agent  lb  qoI  to  be  liable  for  a  tort  in  relation 
to  property  which  is  no!  bie  principal's  he  must  .-how 
thai  (i)  his  act  is  either  one  which  be  would  be  justified 
in  performing  it  the  person  who  gave  him  po  •  ion,  or 
he  himself,  were  a  mere  finder  the  case  dealt  with  by 
Lord  Blackburn— or  the  aci  is  one  by  which  the  agenl 
■  ercised  and  intended  to  exercise  no  dominion  over 
tin  ods,  and  only  was  a  mere  intermediate  or 
conduit-pipe  between  the  person  who  had  fraudulently 
deprived  the  real  owner  and  the  seller:  the  latter  cl 
of  casi  being  the  one  referred  to  by  Lord  Cairns  in  his 
judgmenl  <  /  . 

The  act  of  packing  being  one  which  an  agenl  might  do 
clearly  for  a  finder  (I),  a  packer  was  held  no!  thereby 
be  liable  for  conversion.     The  distinction,  then,  between 
the   exercising  a  dominion  over  the  and  merely 

acting   as    intermediate,    is    illustrated   clearly   hy   two 
recenl  cases.     In  the  one,  an  auctioneer  who  Bold  the 
goods  in  the  ordinary  course  o\  his  business  was  held 
liable,  though  he  did  bo  innocently,  for  conversion,  the 
act  being  an  exercise  of  dominion  (m),  in  the  other  (n 
cattle  dealer  was  held  not  liable,  as  he  had  only  allowed 
the  person  who  was  fraudulently  Belling  a  cow  to  put  it 
into  his  p<  n,  and  had  afterwards  only  talon  an  offer  for 
it.   but    had  not  himself  sold  the   animal.      The  seller 
afterwards  accepted   the  offer,  and  the  cow  was  trans- 
ferred to  the  buyer,  without  the  cattle  dealer  doing  n 
than  allow  the  money  to  be  paid  into  his  account. 
Testsug-  The  test  appears  to  be  whether  there  is  an  intention 

Mr.  Jus':  to  interfere  in  any  manner  with  the  title  or  ownership  of 

Henn  Collins    the  chatted,  not  merely  the  post  i  of  it  :  and  therefore 

auctioneers  who  sold  furniture  by  the  direction  of  the 

Per  Lord  Chelmsford,    Rollins  C.  &  P.  190. 
v.  /                       pra.  Turner  v    ffoth 

(k)   Uol/iits  v.   Fowler,  ubi  supra,  L.  T.  744. 
p.  797.  '      'cram  v.  Rut         1887 

Gheenwayx.  Fisher  (1824),  1  L.  J.  301. 


LIABILITY    OF    AGENT    TO    THIRD    PARTIES.  457 

giver  of  a  bill  of  sale  were  held  liable  for  conversion, 
although  they  sold  at  a  private  house  and  without  notice 
of  a  bill  of  sale,  since  the  sale  was  their  act  and 
interfered  with  the  ownership  (o) . 

In  Oueii  v.  Cronk  (}>)  the  receiver  appointed  by  the 
debenture  holders  of  a  company  was  sued  for  money 
extorted  by  the  manager  of  the  business  from  the 
plaintiffs  under  duress  of  goods.  The  money  was  paid 
by  the  manager  to  the  receiver,  who  paid  it  to  his 
principal's  account  into  the  bank  without  knowing  of  the 
circumstances  under  which  it  had  been  obtained.  Lord 
Esher  held  that  the  receiver  was  a  mere  servant  and  not 
liable.  In  other  words,  he  came  within  the  principle 
laid  down  in  Holliits  v.  Folder,  that  a  mere  intermediate 
or  conduit  pipe  is  not  liable.  The  two  other  Lords 
Justices  (Lopes  and  Rigby)  held  he  was  not  liable,  on  the 
ground  that  an  agent  receiving  money  for  his  principal, 
without  any  notice  that  the  money  had  wrongly  been 
obtained,  and  paying  it  over  before  notice,  was  not  liable. 
But  this  does  not  seem  consistent  with  the  cases  above 
referred  to,  to  which  the  attention  of  the  Court  had  not 
been  called. 

If,  however,  money  has  been  paid  to  an  agent  from   Unless  the 
a  pure  mistake  of  fact  on  behalf  of  the  principal,  and  i^e^pakHo 
the  agent  had  not  paid  over  the  money  to  his  principal  the  agent  by 
and  nothing  else  has  been  done  by  him  to  change  his 
circumstances  the  agent  is,  according  to  Cox  v.  Pr entice (g), 
liable  to  the  third  party  for  money  had  to  his  use.     In 
that  case  the  third  party  paid  the  agent  88/.  at  so  much 
an  ounce,  on  the  assumption  that  a  particular  bar,  as 
tested  by  an  assay,  contained  so  many  ounces  of  silver, 
and  then  brought  the  action  to   recover  what   he   had 
overpaid,  on  it  turning  out  that  the  bar  did  not  answer 
the  assay. 

(o)   Consolidated    Co.   v.    Curtis  £  (p)  (1895),  1  Q.  B.  235. 

Son  (1892),  1  Q.  B.  495  ;  Barker  v.  \q)   (1815),  3  M.  &  Sel.  344. 

Furlong  (1891),  2  Ch.  172,  at  p.  183. 
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Bui  whi  In    i\\,,   ca         ■■  here   the   agent  »l   men  Iv    an 

merely  an  ;i  •••lit    hut    in    BOHli  ipal.    money    \\a-    li<  Id 

''-'"'■'"  bo  be  recoverable  from  the  agent  which  had  heen  p 

principal,         to  thi  it,  and  to  which  tli«'  principal  had  no  t. 

™°  ^  l\  1  n  the  tii  •     Bulk  r  v.   Ha  .  I  hi    o  the 

defendant)   wat   an   insurance   broker,  ;iu<l   the   moni 

mghl   to  be  recovei  ■  |  aid   by  the  plaintiff,  the 

underwriter,  in  dischi      •      I  a  \<>—  which  turned 
be  a  '■  foul  loss,"  and  the  < lourl  held  tb  bhen    had 

been  no  payment  over  to  the  principal,  tin 
liable.     There  had  been  a    settlement    in   account,  but 
thi^  had  caused  no  alteration,  as  the  Courl  found,  in  the 
situation  in  which  thi  :i«l  his  principal  b1 

one  anoth<  r ;    there  had   been   in  c  m sequence 
credit  opened,  no  acceptance  of  new  bills,  no  fresh  bills 
bought,  or   money  advanced.     A-    Mr.   Ju 
pointed  out  (s),  the  position  <>f  insurance   broker  is  not 
that   of  an  agent  pure  and  Bimple,  for  tin         li 
looks  to  the  broker  alone,  and   he  is   unknown  to  the 
principal.     "The   principal   pays    the   premium 
broker  only,  who  ia  a  middleman  b<  ssured 

and  the  underwriter.  Bui  he  ia  not  merely  an  agent; 
he  is  a  principal  to  rec<  ive  money  from  th<  and 

to   pay  it    to   the    underwriter."     In    ti 
Newallv.  Tomlinson (t), the plaintit  tton  brok< 

and    bought   of   the  defendants,  who   were  also 
brokers,  Beventy-four  bales  oi  n.     Both   plaint 

and   defendants  were  acting  for  undi  '1  principal.-. 

according  to  the  usage  of  the  market;  each  t  the 

other  as  principals.  By  a  mistake  on  the  part  of  the 
defendants  in  adding  up  the  weights,  the  plaintiffs  paid 
too  much.  Before  finding  out  this  mistake  the  defendants 
allowed  the  3um  in  their  accounts  to  the  principal.-.  The 
Court  held  that  the  plaintiffs  were  entitled  to    recover 

(1777),  2  Cowp.  565.  B.  & 

(a)  Power  v.  Butcher  (1829),   10  [t)  (  1871  )■  L.  R.  6  C.  i 
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the  money  on  the  ground  that  the  defendants  were  not 
mere  agents  and  did  not  receive  the  money  to  their 
principals'  use  but  to  their  own. 

It  will  be  noticed  that  in  both  these  cases  the  money 
had  not  been  paid  over,  and  the  agents  were  not  agent- 
pure  and  simple,  but  acting  by  virtue  of  the  custom  of 
trade  as  principals.  In  the  latter,  again,  the  agents* 
own  mistake  led  to  the  payment  of  the  money  which 
was  sought  to  be  recovered,  and  it  was  clearly  not  right 
that  the  agents  should  profit  by  it.  But  it  is  different 
where  the  monej'  had  been  paid  over  before  the  third 
party  made  any  claim  for  its  repayment. 

In  Davys  v.  Richardson  (u),  the  Court  held  that  where 
an  agent  had  been  misled  by  the  third  party's  own  con- 
duct to  take  money  and  pa}T  it  over  to  his  principal  he 
was  not  liable  for  so  doing,  and  that  an  action  could  not 
be  brought  to  force  him  to  refund  it.  The  circumstances 
were  peculiar.  The  third  party  had  paid  money  into 
Court  while  setting  up  a  defence  which  was  ambiguous. 
The  solicitor  of  the  plaintiff'  took  it  out  and  handed 
part  over  to  the  plaintiff,  and  kept  the  remainder  for  his 
out-of-pocket  costs.  At  the  trial  judgment  was  recovered 
for  a  less  sum  than  paid  into  Court.  The  defendant  s  night 
to  make  the  solicitor  liable  for  the  sum  paid  in  excess  of 
that  which  judgment  was  given  for.  The  Court  held 
that  as  he  had  misled  the  solicitor  by  his  defence  he 
had  no  such  right. 

Only  the  person  who  has  paid  the  money  by  mistake 
to  the  agent  appears  to  have  the  right  to  prevent  him 
paying  it  over  to  his  principal.  A  person  with  whom 
the  agent  has  no  contractual  relations,  and  who  is 
merely  interested  in  the  money  Or),  has  no  such  right. 

In    Holland   v.    Hiissell  (y),   the  agent,   an   insurance 


Money  taken 
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third  party 
and  handi  '1  to 
principal. 


Only  payee  of 
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It  money 

paid  over  to 


(«)   (1888),  21  Q.  B.  D.202. 
(z)  Stephens  y.Badcock  (1832),  3 
B.  &  Ad.  354. 


(;/)   (1861),  1  B.  &  S.  424 ;  affirmed 
(1863),  4  E.  &  S.  14. 
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pnncipal  broker,  was  surd  to  n  money  paid  to  him  by  the 

,  i,,  underwriter  under  ;i  voidable  insurance.     He  had 

:'!'  the  amounl  with  his  principal  before  he  knew  the  policy 

was  to  be  disputed.     Chief  Justice  <  ockburn  found 
the  defendant  ;  while  recognizing  the  authority  of  I 
Prentia   and   BtUler  v.  Harrison,  he   distinguished    the 
fore  liim  «'ii  the  ground  thai  in  tin  the 

account  between  the  parties  was  --till  open,  and  the 
position  of  the  agent  was  not  prejudiced  by  havin 
refund  the  money,  while  here  it  was  a  settled  account. 
In  affirming  that  decision,  Chief  Justice  Brie  said:  "The 
defendant  having  been  altogether  an  agent  in  the  matter, 
Is  there  anything  which  I  him  out  of  the  ordinary 

protection  to  \\  hich  an  agent  i-  entitled  who  pays  money 
to  liis  principal  before  be  received  notice  not  to  pay  it, 
and  before  he  knew  there  was  no  legal  <lut\  on  him 
do  -<>•.'  "   Tin  illowed  in  Shand  v.  Grant 

[f  monev oi  h  has  a!        een  held  thai  the  third  party  cannot 

Jepositedin       ,'"'  agenl  i"  enforce  a  claim  he  has  to  money  deposi 
agent's  hands,    |,v  t]1(.  prmcipal  in  tl  ent's  hands  without   joining 

innot  be         ■  .  '    .         '  ,,  ,      , 

sued  by  third     the  principal  as  b  party  to  the  action  (a  .     Money  had 
ffingprin*    1"','n  deposited  in  the  hand  •  eral  ol 

cipal  party  to    colonial  government  i  irity  for  the  performs 

a  contract.     The  contract   had   1  rmed,  and  a 

lien  on  the  money  was  then  given  by  the  contractors 
their   bankers.      The   a{  eral   having   withdrawn 

the  money  from  the  hank  and  paid  it  to  lii^  colonial 
vernment,  the  hanker.-  who  asserted  a  lien  on  the 
money  Bued  the  agent-general,  upon  the  footing  that  he 
had  constituted  himself  a  trustee  for  the  contractors. 
The  Court,  however,  held  that  he  could  not  he  sued  in 
the  absence  of  his  principal,  the  colonial  government, 
and  said  it  is  not  a  mere  question  of  formal  parties 
was  really  an  attempt  to  enforce  this  contract  hetw- 

:     (1863),     15     C.      1!.     X.     S.  (a)    WrigU  v.   Milk   (18 

L.  T.  1  - 


ai'tmn  ; 
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the  colonial  government  and  Firbank  (the  contractors) 
without  having  the  colonial  government  here. 

A  person  will  not  be  allowed  voluntarily,  and  when  Third  party 

under  no  mistake,  to  pay  money  to  an  agent  and  then  vduntarav™8' 

try  the   principal's    right    to    the    money  in    an   action  paid,  sue  him 

against    the    agent,  but    is    obliged  to  bring  an   action  against18  * 

against  the  principal  himself  (b).  principal. 

An  agent  may   also  make  himself  liable  to   a   third  Agent  may 

party  if  he  receives  directions  from  his  principal  to  hold  Sie  t™hird 

money  in  his,  the  agent's,  hands  to  the  use  of  the  third  Part.v  h-v 

-i  ,  ,  •       •       i  attorning  to 

party,  and  contracts  to  carry  out  the  principal  s  directions,  him. 
and  then  refuses  to  pay  it  over.  So  also  if  with  the 
assent  of  the  principal  but  at  his  own  initiative  he 
attorns  to  the  third  party  lie  becomes  liable  to  him  (c). 
The  agent  is  not  bound,  however,  to  assent  to  such  appro- 
priation, and,  if  he  does  not,  will  not  be  liable  to  the 
third  party,  as  there  is  then  no  privity  between  them(d). 
Until  the  agent  agrees  with  the  third  party  to  pay  it  over 
the  principal  can  revoke  the  authority  to  do  so.  When 
the  agent  has  once  consented  to  hand  over  the  money  to 
the  third  party,  he  is  bound  to  do  so,  and  can  be  sued  for 
it(e).  It  is  a  question  of  fact  whether  the  letters,  &c, 
of  the  agent  amount  to  an  agreement  to  pay  over  the 
money,  and  to  pay  the  third  party  |  f).  A  warehouseman 
makes  himself  liable  for  conversion  if  after  attorning 
he  refuses  to  deliver  up  the  goods  (r/). 

An  agent  assisting  in  a  breach  of  trust  is  personally  Agent  assist- 
liable  together  with  the  trustees,  his  principals  (h).  onrust  liable 

An  agent  is  also  liable  in  tort  to  third  parties,  and  it  is 
no  defence  for  him  to  allege  his  principal's  orders :  a 
man  who  has  done  a  wrong  is  responsible  for  it.     And 

(b)  Sadler    v.     Evans    (1766),    4       Ex.  601. 

Burr.  1984  (Lady  Windsor's  Casi  >.  (  /')  Barlowv.  Browne  (1846),  10 

(c)  Monkwearmouth  Flour  Mill  v.       M.  &  W.  126. 

Lightfoot  (1897),  13  Times,  327.  {y)  Henderson  v.  Williams  (1895), 

(d)  Williams  v.   Everett  (1811),       1  Q.  B.  521. 

14  East,  582.  (h)  Attorney-General  v.   Corpora- 

te) Malcolm   v.   Scott    (1850),   5       tion  of  Leicester  (1846),  9Bear.  546. 
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thi  i  although  !!<•  acts  bona   fuh .  and  bel  bis 

principal  ha  -  o  righl  I  him  the  directs 

\    nt  liable         The  I.i'a  it  thus  laid  down  in  Addison  on  T  ►: — 

■•  The  per  on  who  actually  inflicts  the  injury  tl         b  hii 
ow  hi  oi  course  alwa^  ponsible  for  the 

injurious  ■ sequences  <>f  his  default."     Ami  in  /• 

Pilling  (I)   it   wae   held   thai    both    principal    and 
might  be  sued  jointly  for  dan  Mr.  Iievan        points 

niii  that  1 1 1.  ations  which  the  law  impo  all 

pei  ndenthj  nl  ract  cannol  1 1  I  by 

the  constitution  of  relations  [such  I  principal 

am  t]  t'»  which  the  injured  person  is  not  ent- 

i  I  as  a  |"  rson  is  liabl<  ny  injury  lit- 

may  do  to  the  person  <»r  propei  mother  by  i 

hie   position  as  a   member  ol    the  community  and 
nl v  et  to  its  la  (      own  act  in  putting  himself  in 

r<  lations  of  subordination  to  anothi  r  will  not  <         i   him 
from  answering  f<>r  the  consequem 
he  would  othi  have  been  bound  to.  Lord  Mansfield 

in  I!  Id  v.  I  held  that  an  n 

always  liable  tor  his  own  default.      II-  to  an 

action  on  the  case  lying  against  the  party  reallj  ling 

there  can  be  no  doubt  of  it  ;  for  whoevi  r  does  an  act  by 
which  another  p<  rson  r<  an  injury  he  is  Liabli 

an  action  for  the  injury    sustained.     If  the  man  who 
receives  a  penny  to  carry  the  letters  to  the  \    - 
loses  any  of  them  In-  is  answerable;  rter  in 

the  business  of  his  departnu  ul  ;   w  is  ti  for 

any  fault  of  hi>  own." 

No  authority  whatsoever  can  furnish  a  ju-  nee  for 

an  agent's  own  positive  torts  and  trespas  o  man 

can  authorize  another  to  Jo  a  wrong 

(i)  Mill  v.  Hawker  (1875),  L.  EL  m)  Segfy   nee,  -J  ed.  p. 

1"  K\.     _  -  v.  Atf»w^(1826),       81  - 

6  B.  &  C.  38.  («)   (1778),  Cowp.  754,  atp.  765. 

(*)  6th  ed.  p.  116.  Si      . 

(/)    L'bi  suj)i(t. 
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Where  an  agent  is  not  liable  on  a  contract  because  lie   Non-feasance 

has  contracted  as  agent  for  a  known  principal,  he  is  not  gLef  no  right 

liable  for  any  neglect  in  carrying  it  out  to  third  persons  °1f.a^'tion  t0 
. .  ,  .  ,  ,      .  third  party, 

it  his  principal  has  entrusted  him  with  that  duty,  but  is  but  mis-  ' 

liable  to  his  principal  alone.  Non-feasance  and  omissions  leasance  t1'"  s- 

of  duty  do  not  give  rise  to  any  action  by  third  parties 

against  him  ;  because  they  arise  only  out  of  the  contract. 

In  Lane  v.  Sir  R.  Cotton  it  was  sought  to  make  a  deputy 

postmaster    liable    for  the   loss    of    some   letters,    Chief 

Justice  Holt  says  i  j>) :   "  For  neglect  in  him    they   (the 

plaintiffs)  can  have   no   remedy   against    him,   for    they 

must    consider    him    only    as    a    servant,   and    then   his 

neglect  is  chargeable  on  his  master  or  principal,  for  a 

servant  or  deputy  quatenus  such  cannot  be  charged  for 

neglect,  but  his  principal  only  shall  be  charged  for  it: 

but  for  a  misfeasance  an  action  will  lie  against  a  servant 

or  deputy,  but  not  quatenus  a  deputy  or  servant,  but  as  a 

wrongdoer.     A   fortiori,  no  action  will  lie  against    him 

either  for  the  negligences  and  misfeasances  of  sub-agents 

whom  he  is  authorized  to  employ,  and  who  are  therefore 

the    agents    of    the   principal,  unless,  perhaps,  he   had 

particularly  ordered  the  acts  to  be  done  from  which  the 

damage  ensued  "  (q).    Only  he  who  by  himself  or  another 

as  his  agent  employ  the  agent  to  do  a  particular  act  in 

which  the  alleged  neglect  has  taken  place  can  sue  for 

that  neglect  by  the  law  of  England,  the  right  of  action 

for   non-feasance   depends   entirely   upon   the   question 

between    whom    the    relation    of   principal    and    agent, 

client  and  attorney  subsists  (r). 

There  is  one  important  exception  to  this  rule,  namely,  Master  of 

that  of  the  master  of  a  ship,  which  arises  from  the  fact  fjdp  excep- 
tion to  rule. 

that  the  master  is  not  merely  an  agent,  but  a  principal, 

according  to  maritime  law,  and  is,  therefore,  in  the  latter 

(p)  Lam  v.  Sir  R.  Cotton  (1700),       (1795),  6  Term  l!ep.  411. 
12  -Mod.  p.  488  (r)  Robertson  v.  Fleming    (1801), 

(q)  See,  also,  Stont  v.  Cartwright       1  Mac.  H.  L.  Sc.  167. 


for  fraud. 
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capacity  liable  for  the  non-f<  asances  and  neglecl  -  of  <lut  \ 
of  the  crew 

Pabli  Public  agenl  ernment  are,  ho  ,  liable  for 

their  own  mi  heir  principal  is  not  liable 

bul  they  are  nol    liable  for  those  of   their   employi 
provided  tin      have  employed   pei  of   suitable  skill 

and  ability.     The  maxim  of  respondeat   mperior  applies 
in  the  icy  unless  thi  wilfully  done 

the  wroi  This  maxim  "  i        '    »med  on  the  principle 

thai    he  \\ 1 1  i"  derive   advanta  ra  an 

which   is  done   by  another   for   him    musl    answer 
any   injury   which    a    third    person    may    sustain   from 
ii  "  (w). 

\j. nt  liable  Aii   agenl   is,  of  i rse,  liable   for   fraud    personally, 

although  he  may  have  committed  it  a  - 

the  benefil  of  hia  principal.     Lord  Westbury 

Ml  persona  directly  concerned  in  the  commission  <»f  a 
fraud  are  to  be  treated  as  principals.      No  party  can  be 
permitted  to  excuse  himself  on  the  ground  that  Ik 
as  the  agent  or  Bervanl   of  another;    and    the 
is  plain,  for  the  contract  •     :y  or  of  Bervi  mol 

impose  any  obligation  on  the  agenl  or  Bervant  tocommit 
or  assist  in  the  committing  of  fraud."  He  then  considi 
whether  agents  arc  liable  only  when  they  hav<  committed 
the  fraud  themselves,  or  also  when  they  have  joined 
in  it,  and  continues  thus:  "  Another  question  of  law 
remains,  namely,  whether  the  remedy  for  false  and 
fraudulent  representations  made  to  the  public  is  limited 
to  the  persons  who  have  avowedly  made  those  repre- 
sentations, or  whether  persons  who  have  joined  in 
preparing  and  manufacturing  such  false  representations 
are  liable  to  the  parties  injured,  although  their  names 
did  not  appear  and  were  unknown  to  the  parties.     I  pon 

(s)  ffichohony.  M       n  t  (1812),  (■<)  Per  Best.   C.  J.,  in  Sail  r. 

15  East,  384.  -  Bing.  156. 

(t)    Whitfield    v.    Le    Dei  1862 

(1778),  Cowper,  754.  MacQueen  II.  of  L.  424,  at  p.  430. 
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principle  I  think  it  right  that  in  cases  of  fraud  the 
remedy  should  be  co-extensive  with  the  injury,  and  that 
a  right  of  action  should  be  given  to  the  party  injured  by 
the  fraud  against  all  persons  who  joined  in  committing 
it,  although  the  concurrence  of  some  of  these  persons 
might  be  unknown  to  the  injured  party  at  the  time  of 
the  injury." 

In  considering  whom  the  third  party  proposes  to  sue,   Whether 
whether  the  principal  or  the  agent,  he  must  remember  sho^d  suJ 
that  a  judgment  against  the  agent,  even  if  fruitless  is,  agent  or 
until  it  is  set  aside  (y),  an  answer  in  action  against  the 
principal,  for  the  principle  nemo  debet  bis  vexari  applies 
not  only  to  the  case  of  an  individual  being  sued  twice  for 
the  same  cause  of  action,  but  also  to  the  case  of  two 
actions  being  brought  on  the  same  contract  (z). 

(y)  Partington      v.      Hawthorne       1   Q.  B.  108;   Kendal  v.   Hamilton 
(1888),  52  J."  P.  807.  (18(39),  4  Ap.  ('us.  504. 

(r)    Wegg  Prosst  r  v.  Evans  (1895), 


principal 


W.  H  II 


46(i 


<  M  \i'Tl  I:    XVII. 

1,1  \in. ii  ?  01     .  in:    nil 

W'li.  Tin  i    in   1; 

\'"it)  ,    chapter,    thai    where   an 

tli,  principal  •],,. 

known  cnnnol 

Buethird  '"    third 

between  the    i 

ihequer  the  the 

third  party  I  i.\ 

bou  mikI 

. 
K.  il\    Baid    "  h< 

ii  and  entitled 
ordinary  fo  ra,  i 
and  naming 
him  "' 
m  If  the  third  part 

■  '  '""-  '        principal    and  n  him 

he  cannot  turn  round 
\  wast]  contract  (<  I.     Baron  Ald<  in 

real  principal.    ail  action  brought  by  an  .  3uch  cir 

said,   "At   the  time  when   this  contract  was   inad<    the 

plaintiff  was  himself  t]  '.  principal  in  th< 

an-1   although   the  contract,  on  tl 

to  have  been  made  by  him  for  anotl 

•   ial  tending  strongly  to  show 
that    when    the  first  parcel  of  the  goods        -  deliv< 

(6)  f  v.    r  .  16 

L.  R.  5  Ex.  169.  M.  &  W. 
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to  and  accepted  by  the  defendants,  the  name  of  the 
plaintiff  as  the  principal  was  then  fully  known  to  the 
defendants.  .  .  .  This  contract  has  been  in  part  per- 
formed, and  that  part  performance  accepted  by  the 
defendants,  with  full  knowledge  that  the  principal  was 
not  agent  but  the  real  principal.  If  so,  we  think  the 
plaintiff  may,  after  that,  very  properly  say  that  they 
cannot  refuse  to  complete  that  contract  by  receiving  the 
remainder  of  the  goods  and  paying  the  slipulated  price 
them."  If  the  contract  the  agent  sought  to  have 
enforced  were  wholly  executory,  he  would  probably  have 
been  nonsuited  (d).  If  the  contract  represents  a  party 
'"   '"'  agent   for  a   named  principal,  evidence  is  not  in 

iera]  admissible  to  show  that  the  agent  is  the  real 
principal  in  order  to  entitle  him  to  sue,  as  such  evidence 
would  bo  in  contradiction  of  the  written  contract  (y). 

Insurance  brokers  can  both  sue  and  be  sued  by  third  Aninsurance 
parties  ;  and  an  insurance  broker  who  insures  for  another   ShoS 
may  sue  in  his  own  name  (j    .  cipal 

In  Sunderland  Murine  Insurance  Co.  v.  Kearney  (g), 
Mr.  Justice  Erie  cited  the  following  passage  fromArnould 
on  Marine  Insurance  with  approval:  "As,  generally 
-peaking,  policies  in  this  country  are  effected  by  brokers 
in  their  own  name  for  the  benefit  either  of  a  named 
principal  or  of  whom  it  may  concern,  the  general  rule 
is  that  the  action  on  the  policy  so  affected  may  be 
brought  cither  in  the  name  of  the  principal  for  whose 
benefit  it  was  really  made,  or  of  the  broker  who  was 
immediately  concerned  in  effecting  it;  it  is  treated  in 
fact  as  tlie  contract  of  the  principal  as  well  as  of  the 
agent." 

The    insurance  which  was  the  subject-matter  of    the   Anion  on 
litigation  in  Sunderland  Marine  Insurance  <  'o.  v.  Kearney,  deed  P°U' 

Rai/nei  v.  Grote,  ubh  supra.  (/)  Provincial   Insurance    Co.    of 

■     Humbli    v.  Hunter     IMS),  12  Canada   v.    Lcduc  (1874),   G    I'    C 

'i.  13.  310  :  Bedpath  v.  Wigg  (1866),  224. 
'-  K-  1  Ex.  335.  (,j)  (18.31),  16  <l  V,.  925, 

H  H  2 
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i  i.r.'  n    i. 


Agent  t,;in 
bui  it  litii  on 
subject- 
matter  oi 
contract ; 


was   effected   by  a  deed    poll,  in   which   thi    insurai 
company,  whose  deed  it  was,  only  recited  that  one  ol 
the  plaintiffs  was  interested.     It  was,  therefor*         m  d 
ili.it    the  other   plaintiff   bad   do    right    to  Lord 

Campbell,   who    delivered   judgment,    said,   that   th< 
was  qo  reported  decision  on  the  point,  for  the  objection 
had    oev<  r   I"  en    taken    I  I  be  tr<  arises  upon 

marine  insurance  laid  down  thai  the  action  upon  a  policj 
effected    bj   a   broker   m         •  ither  1 1  il    in   the 

nam<  oi  the  broker  immediately  c serned  in  eff    I 

the  policj .  or  in  the  nan  terested 

whose  benefit  it  was  effected,  and  did  oot  state  any 
,  ,  ptione  .1  -  to  policies  in  the  form  of  a  de<  d  poll  m. 
the  Beal  ol  an  incorporate  'I  company,  although  a  ■  <  ry con- 
siderable portion  of  English  policies  for  more  than 
century  have  been  by  deed  poll  under  the  Beal  of  the 
Royal  Exchari  i  \  iirance  Compan)  or  of  the  Crown 
orance  Company.  o  Buch    policii  by 

brokers,  many  actions  ha  i  o  brought  in  the  nai 

of   tlif   parties  interested  without   any  objection   being 
made  or  thought  of  respecting  the  rights  of  thi 
iin,  |  to  Bue.  .  •  •  The  plaintiffs  were,  at  the  time 

of  the  loss.  .  .  .  jointly  interested  in  the  freight  .  .  . 
to  the  amount  of  the  money  by  them  insured  or  cam 
to  be  insured  thereupon.  The  plaintiffs,  therefore,  show 
that  the  Sunderland  Insurance  Company  covenanted  to 
pay  them  the  800Z.  in  the  event  that  has  happened,  and. 
therefore,  that  they  are  entitled  jointly  to  bring  this  action 
though  the  name  of  one  of  them  only  is  mentioned  as 
having  affected  the  policy." 

So  again,  the  agent  may  sue  if  he  has  an  interest  in 
the  contract,  as  where  his  principal  is   under  advan 
to  him.     Thus,  a  woodbroker,  who  had  made  advan 
to  his  principal  sold,  as  agent,  a  cargo  of  wood  to  the 
defendant    on    behalf    of    his    principal,    and    sued   the 
defendant  for  the  price.      The  defendant  pleaded  that 
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the  cargo  belonged  to  the  principal,  and  a  set-off.  It 
was  proved  that  the  agent  in  delivering  the  cargo  asked 
the  defendant  if  the  principal  owed  the  defendant  any- 
thing, and  he  said  not.  Chief  Justice  Eyre  held  (/*)  that 
under  the  circumstances,  although  the  sold  note  showed 
it  was  a  sale  for  the  principal,  the  broker  had  a  right  to 
sue,  as  he  had  a  special  property  in  the  timber.  So  it 
was  also  held  that  an  auctioneer  whose  charges  had  not 
been  paid  could  sue,  though  his  principal  was  known, 
because  he  has  a  lien  on  the  goods  for  his  charges  (i). 

An   agent   for  a  consignee  of   goods  who  has   made  Agent  of  con- 
advances  for  freight  and  insurance  in  respect  of  them  on  c&a  8ue< 
behalf   of   his  principal,   cannot   sue  the  consignor  for 
damage  done  to  them  at  sea  until  he  1ms  had  possession 
of  them,  for  he  has  no  lien  or  interest  in  them  until  he 
has  had  possession  (/.). 

If  an  agent,  by  arrangement  with  the  third  party, 
forbears  to  insist  upon  the  letter  of  the  contract  which 
he  has  made  on  behalf  of  the  principal  such  forbearance 
gives  him  a  right  to  sue.  Thus,  where  an  auctioneer 
took  an  I.O.U.  for  the  deposit  to  suit  the  purchaser,  it 
was  held  he  had  a  right  to  sue  the  purchaser  on  it  (I). 

Evidence  is  admissible  to  show  that  an  agent  is  not  Evidence 
really  an  agent,  but  the  principal ;  so  as  on  one  hand  to  to  show  that 

allow  the  third  party  to  sue  the  agent  or  principal  (m),  agent  is  the 

*  contra  ***••"*■ 

or  the  agent  to  sue  the  third  party  as  principal  {n).     In  party. 

Schmaltz  v.  Avery,  the  agent  had  contracted  as  if  for 

undisclosed  principals,  and  then  sued  as  principal.     The 

Court  in  holding  he  could  do  so,  said,  "If  the  contract 

had    been    wholly    unperformed,    and    one    which    the 

plaintiff  by  merely  proving  himself  to  be  real  principal 

(//)  Atkyns   v.  Amber   (1796),   2       (1894),  2  Q.   B.    657;     Willats  v. 
Esp.  192.  Kennedy  (1831),  8  Bing.  5. 

(»)   Williams  y.  Milling  ton  {ll%%),  (m)  Carry.  Jackson  (1852),  7  Ex. 

1  II.  Bl.  81.  382. 

Sargent   v.  Morris   (1820),   3  («)  Schmaltz  v.  Acn-i/  (1851),  16 

B.  &Ald.  277.  Q.  B.  655. 

(I)  Sodgens  v.  Keon,  Irish  Bep. 
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was  seeking  to  enforce,  the  question  might  admit  of 
some  doubt.  In  many  such  cases,  such  as  for  instance 
the  case  of  contracts  in  which  the  skill  or  solvency  of 
the  person  irlio  is  named  as  principal  may  reasonably  be 
considered  as  a  material  ingredient  in  the  contract,  it  is 
clear  that  the  agent  cannot  then  show  himself  to  be  the 
real  principal  and  sue  in  his  own  name  ;  and  perhaps  it 
may  be  fairly  urged  that  this,  in  all  executory  contracts, 
if  wholly  unperformed,  or  if  partly  performed  without 
the  knowledge  of  who  is  the  real  principal,  may  be  the 
general  rule  ;  but  it  is  plain  that  it  is  applicable  only  to 
the  cases  where  the  supposed  principal  is  named  in  the 
contract.  If  he  be  not  it  is  impossible  that  the  other 
party  can  have  been  in  any  way  induced  to  enter  into  the 
contract  by  any  of  the  reasons  suggested. 

An  agent  cannot  sue  his  own  principal  on  the  contract 
which  he  has  made  for  him.  He  is  not  allowed  to  change 
his  character,  for  it  is  an  axiom  of  the  law  of  principal 
and  agent  that  a  broker  employed  to  sell  cannot  himself 
become  a  buyer  ;  nor  can  a  broker  employed  to  buy 
become  himself  the  seller  without  distinct  notice  to  the 
principal,  so  that  the  latter  can  object  if  he  should  think 
proper  to  do  so.  A  different  rule  would  give  the  broker 
an  interest  against  his  duty  (o). 

If  the  agent  contracts  in  his  own  name  he  can  sue  ; 
for  it  is  a  well  established  rule  of  law,  that  where  a 
contract  not  under  seal  is  made  with  an  agent  in  his  own 
name  for  an  undisclosed  principal,  either  the  agent  or 
the  principal  may  sue  on  it,  the  defendant  in  the  latter 
case  being  entitled  to  be  placed  in  the  same  situation  at 
the  time  of  the  disclosure  of  the  real  principal,  as  if  the 
agent  had  been  a  contracting  party  (_p). 

If  the  agent  is  suing  on  behalf  of  his  principal  on  ;i 


(o)  Robinson  v.  Mollett  (1874), 
L.  R.  7  II.  (if  L.  802;  see  also 
Sharman  v.  Brandt  (1871),  L.  R.  G 


Q.  B.  720. 

(//)  Sims  v.  Bond  (1833),  5  B.  & 
Ad.  389. 
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contract  made   for   him,   it   is   no   answer   to  an   action   plaintiff  an 
which  he  brings  to  allege  he  is  an  agent  unless  it  can  be 
shown  that  he  is  prohibited  bringing  the  action  by  the 
principal  on  whose  behalf  the  contract  was  made  (q). 

When  the  principal  has  agreed  to  consider  the  third   Hprincipal 
party  as  his  debtor,  and  has  taken  steps  to  recover  the  1)ai.tv,  agent 
debt  from  him,  the  right  of  the  agent  to  sue  ceases,  cannot  sue. 
After  the  intervention  of  the  principal,  the  right  of  the 
factor  to  sue  is  gone  (/•)• 

But  if  the  factor  or  agent  has  advanced  money  to  the   Whereprin- 
principal  on  the  security  of  goods,  the  principal  cannot  dances,  ' 
intervene  and  get  payment  to  himself,  but  the  agent  has  he  cannot 

°       r  ...  intervene. 

a  right  to  sue  ;  for,  as  Lord  Mansfield  put  it,  there  is  no 
case  in  law  or  equity  where  a  factor  having  money  due 
to  him  (from  the  principal)  to  the  amount  of  the  debt  in 
dispute,  was  ever  prevented  from  taking  the  proceeds  of 
the  sale  into  his  hands  (s). 

If  the  agent  is  a  del  credere  agent,  it  seems  open  to  Or  agents 

fi'f  1 1 1  i' '/■■  "l * **i ■  1 1 T 

doubt  whether  the  principal  can,  by  intervening,  stop 
the  agent's  right  to  sue.  If  he  does  so,  it  might  be 
evidence  that  the  agent  would  no  longer  be  held  to  his 
del  credere  commission  guaranteeing  the  solvency  of  the 
third  party  (t). 

It  is  well  established  that  unless  it  is  shown  that  the   Whether 
foreign  principal  authorized  the  agent  to  establish  privity  foreign  prin- 
of  contract  between  him  and  the  third  party,  that  the  cll)al  cim  s"e 

1         ^  ou  contract 

foreign  principal  is  not  liable  on  the  contract  made  b}"  where  he 
the   agent  (u).      There    was,   therefore,  stated    to   be   a 
presumption   that  the  agent  was  liable.      It  has  been 
held,  however,  in  the  more  modern  cases  that  there  is 
no  presumption  either  way  as  to  the  agent's  liability. 

(tj)  Per  Bayley,  J.,  in  Sargent  v.  Cowper,   251  ;    Atkym    v.    A 

Morris  (1820),  3   I!.  &  Aid.  277,  at  (1796  .  2  Esp.  192. 
p.  288.  {t)  Sadler     v.    Leigh    (1815),    -1 

(,■)  Sadler    v.    Leigh    (1815),    4  Camp.  194. 
Camp.  194.  Button     \.     Bullock    (1874), 

(*■)  Brinkwater  v.  Goodwin  (1775),  L.  R.  9  Q.  B.  572. 
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although  the  fact  that  his  principal  is  abroad  will  be 
a  circumstance  of  weight.  Contracting,  however,  "as 
agent  "  he  will  not  be  liable  on  the  contract.  In  such  a 
case  it  would  appear,  therefore,  he  is  not  in  a  position 
to  sue. 

The  agent  also  acquires  a  right  to  sue  the  third  party 
if  he  has  paid  him  money  on  behalf  of  his  principal  by 
mistake  :  Quifacitper  alium  facit  per  se.  Where  a  man 
pays  money  by  an  agent  which  ought  not  to  have  been 
paid  either  the  agent  or  principal  may  bring  an  action  to 
recover  it  back ;  the  agent  may  from  the  authority  of  the 
principal,  and  the  principal  may  as  proving  it  to  have 
been  paid  by  his  agent  (x). 

The  agent  is  also  entitled  to  sue  to  recover  money 
paid  under  an  illegal  contract  if  he  did  not  know  of  its 
illegality  at  the  time.  Thus,  where  an  agent  insured 
the  goods  of  an  alien  enemy,  without  knowing  of  the 
breaking  out  of  hostilities,  he  was  held  entitled  to  a 
return  of  the  premium  {y) . 

Any  surreptitious  dealing  between  one  principal  and 
the  agent  of  the  other  principal  is  a  fraud  on  such 
principal,  and  if  the  agent  makes  a  contract  by  which 
he  is  to  receive  a  commission  from  the  third  party  for 
superintending  the  work  done  by  the  third  party  for  the 
principal,  it  is  a  corrupt  contract  on  which  he  cannot 
sue ;  for  the  tendency  of  such  an  agreement  must 
be  to  bias  the  mind  of  the  agent  or  other  person 
employed,  so  as  to  lead  him  to  act  disloyally  to  his 
principal  (,?). 

In  the  same  way,  if  the  agent's  time  is,  by  agreement 
with  his  principal,  all  his  principal's,  he  cannot  sue  for 
work  done  (a). 

(x)  Stevenson  v.  Mortimer  (177S),  Panama  and  South  Pacific  Tel.  Co.x. 

Cowper,  805.  The  India  Rubber  Works  Co.  (1875 1, 

(g)  Oom  v.  Bruce  (1810),  12  East,  10  Ch.  Ap.  515. 
224.  (a)   Thompson  v.  Harelock  (1808), 

(z)  Harrington  v.  Victoria  Graving  1  Camp.  527. 
Bock  Co.  (1878),  3  Q.  B.  D.  549; 
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If  the  agent  sues  the  third  party,  any  defence  may  be 
set  up  against  the  agent  that  may  be  available  as  against 
him  personally,  and  it  will  be  an  answer  to  the  action. 
Therefore,  it  was  held  that  where  an  insurance  broker 
sued  for  money  due  on  a  loss,  a  plea  that  the  defendants 
had  paid  him  by  crediting  him  with  the  amount  of  the 
loss  as  against  premiums  due  by  him  to  them  was  a 
good  plea  (b) . 

On  the  other  hand,  it  must  be  remembered,  if  the 
agent  has  a  lien  on  goods  the  subject-matter  of  the 
action,  a  defence  which  would  be  good  against  the 
principal  is  no  answer  (c)  when  he  is  suing  for  his  own 
benefit.  If  the  agent  sues  merely  as  trustee  on  behalf  of 
his  principal,  it  is  a  good  defence  (d). 

Any  agent  who  has  a  right  to  the  possession  of  goods 
may  bring  an  action  of  trover  for  their  conversion  (e) . 
So  an  agent  may  sue  for  the  conversion  of  his  principal's 
property,  if  he  is  in  possession  of  it.  Lord  Campbell 
said:  "I  am  of  opinion  that  the  law  is  that  a  person 
possessed  of  goods  as  his  property  has  a  good  title  as 
against  every  stranger,  and  that  one  who  takes  them 
from  him,  having  no  title  in  himself,  is  a  wrongdoer, 
and  cannot  defend  himself  by  showing  that  there  was  a 
title  in  some  third  person  against  a  wrongdoer  "  (/). 

A  factor  to  whom  goods  have  been  consigned,  and  who 
has  never  received  them,  may  bring  trover  for  them  {g) ; 
and  even  a  person  to  whom  property  has  been  lent  has 
a  right  to  bring  an  action  for  damage  done  to  it  (li).  In 
Anderson  v.  Clark  it  was  held  that  appropriating  goods 
to  the  factor,  and  putting  them  in  the  hands  of  a  third 
person  on  his  account,  is  sufficient  to  enable  the  person 


(b)  Gibson  v.  Whiter  (1833),  5  B. 
&  Ad.  96. 

(c)  Robinson   v.  Rutter  (1855),  4 
E.  k  B.  954. 

{(1)  Grieey.  Kenrick  (1870),  L.  K. 
o  Q.  B.  340. 

(e)  Per  Baron  Parke  in  Legg  v. 


Evans  (1840),  6  M.  &  W.  36  at  p.  41. 

(/)  Jeffries  v.  Great  Western 
Rad.  Co.  (1856),  5  E.  &  B.  802. 

(g)  Per  Eyre,  C.  J.,  in  Fowler  v. 
Down  (1797),  1  B.  &  P.  44,  at  p.  47. 

(li)  Rooth  v.  Wilson  (1817),  1  B. 
&  Aid.  59. 
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to  whom  they  are  appropriated  to  maintain  trover  (i), 
but  unless  there  was  an  advance  on  the  particular  goods, 
the  right  of  the  factor  to  the  goods  would  not  override 
the  unpaid  vendor's  right  of  stoppage  in  transitu  (k). 

(/')    1824  .   2   Bing.  20;    see  also  (/■)   Patten  v.   Thompson  (1816),  5 

Bryants  v.  Nix   [1839),  1  M.  &  W.       M.  &  S.  350. 

775. 
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PUBLIC     AGENTS. 


Agents  who  act  on  behalf  of  the  public,  or  on  behalf  of 
the  Government,  are  public  agents  (a).  An  action  will 
not  lie  against  a  public  agent  for  anything  done  by  him 
in  his  public  character  or  employment,  although  the  act 
may  be  alleged  to  be  a  breach  of  such  employment  and 
constituting  a  particular  and  personal  liability  (b)  ;  nor 
can  he  bring  any  action  on  such  a  contract  (c).  This  is 
so  on  principles  of  public  policy,  for  the  liability  to  an 
unlimited  multiplicity  of  suits  would  prevent  any  prudent 
person  accepting  a  public  situation  at  the  hazard  of  such 
peril.  In  any  case  where  a  man  acts  as  agent  for  the 
Government,  and  treats  in  that  capacity,  there  is  no 
pretence  of  saying  he  is  personally  liable,  unless  he 
himself  contracts  to  be  so  liable. 

The  remedy  of  a  person  who  has  contracted  with  a 
public  officer  of  the  Crown  is  by  petition  of  right  (d). 

If  a  public  agent  goes  out  of  his  way  to  give  orders 
which  it  is  not  part  of  his  duty  to  give,  and  he  gives 
such  orders  on  his  own  responsibility,  without  having 
authority  to  contract  upon  the  credit  of  any  person  or 
fund,  he  will,  however,  be  personally  liable  (e).  But  no 
action  lies  against  a  public  servant  on  any  contract 
which  he  makes  in  that  capacity.  For  an  action  to  lie 
it  must  be  an  express  personal  contract.     Nor  can  he 


(a)  Story  on  Agency,  §  302. 

(I)  Gidley  v.  Palmerston  (1822),  3 
Brod.  &  Bing.  275 ;  Macbeath  v. 
Ealdimand  (1786)  1  T.  R.  172; 
Unwin  v.  Wolseley  (1787),  1  T.  R. 
G74. 


{(■)  Bowen  v.  Morris  (1810),  2 
Taunt.  373. 

{</)  Thomas  v.  The  Queen  (1874), 
L.  R.  10  Q.  B.  31. 

(e)  Auty  v.  Hutchinson  (1818),  17 
L.  J.  C.  P.  304. 
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be  made  liable  indirectly  on  such  a  contract  by  alleging 
a  breach  of  warranty  of  authority  if  in  fact  he  is  a 
public  servant  (/). 

It  does  not  seem  clear  whether  a  public  agent,  if  he  hafi 
received  money  for  the  purpose  of  paying  a  third  party, 
1,ir ney  bad  can  be  sued  by  such  a  person  for  money  had  to  his  use. 

and  received.       T  . ,  . 

In  one  case  (-/),  where  a  yeomanry  captain  was  sued  for 
forage  supplied  to  the  use  of  his  troop,  Lord  Kenyon  said  : 
"I  cannot  conceive  how  the  captain  of  a  troop  can  be 
personally  responsible  for  forage  furnished  to  the  troop, 
whether  he  have  received  money  for  that  purpose  or 
not.  .  .  .  It  is  notorious  to  all  parties  that  he  does  not 
contract  as  an  individual,  but  on  behalf  of  the  Govern- 
ment." In  Rice  v.  Everett,  which  will  be  found  in  the 
notes  to  Rice  v.  Chute,  the  Court,  however,  refused  to  set 
aside  a  verdict  against  the  colonel  of  the  same  regiment, 
as  he  happened  to  be  indebted  to  the  paymaster  of  the 
regiment,  who  had  absconded  with  the  money  intended 
to  be  devoted  to  the  expenses  of  the  regiment,  and  was 
also  the  surety  of  the  paymaster  to  the  Government. 

The  Government  are  not  liable  for  the  negligence  or 
torts  of  their  employee,  but  the  employees  are  liable 
themselves  for  their  own  negligence  (/<).  If  public  agents 
performing  a  duty  under  an  Act  of  Parliament  act 
according  to  the  best  of  their  skill  and  diligence  they 
are  not  liable  for  any  damage  that  may  ensue  (/)  ;  but 
if  they  do  not  exercise  proper  skill  (/,-),  or  if  they  exceed 
their  authority,  they  are  liable  (/). 

In  Hall  v.  Smith  (m)  an  action  was  brought  against 


Public  agents 
liable  for 
negligence. 


(/)  Dunn  v.  Macdonald  (1897), 
1  Q,.  B.  555. 

(.-7)  Rice  v.  Chute  (1801),  1  East, 
578. 

(h)  Story  on  Agency,  §  318  ; 
Lane  v.  Cotton  (1701),  1  Ld.  Baym. 
<i46.  p.  G4S  ;  Whitfield  \.  Lespencer 
1778),  Cowper,  754. 

[i)  Boulton  v.  Crowther  (1824),  2 


B.  &  C.  703. 

(&)  Jones  v.  Bird  (1822),  c  B.  & 
Aid.  83  7. 

(/)  Leader  v.  Moxon  (1774),  2  W. 
Bl.  924. 

m)  (1824),  2  Bing.  156;  see  also 
Duncan  v.  Findlater  (1839).  6  CI.  & 
Fin.  894  ;  and  Ward  v.  Lee  (1857), 
7  El.  £  Bl.  426. 
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the  clerk  of  certain  lighting  commissioners  by  a  person 
who  was  injured  by  falling  into  an  unlit  ditch.  The 
commissioners  had  employed  a  firm  of  contractors  to 
excavate  the  ground,  and  it  was  through  the  negligence 
of  the  contractors'  servant  that  there  was  no  light.  The 
contractors  were  held  liable  for  their  servant's  negligence; 
but  it  was  attempted  to  make  the  commissioners  person- 
ally liable  also.  Chief  Justice  Best,  in  giving  judgment, 
said :  "If  commissioners  under  an  Act  of  Parliament 
order  something  to  be  done  which  is  not  within  the 
scope  of  their  authority,  or  are  themselves  guilty  of 
negligence  in  doing  that  which  they  are  empowered  to 
do,  they  render  themselves  liable  to  an  action ;  but  they 
are  not  answerable  for  the  misconduct  of  such  as  they 
are  obliged  to  employ.  If  the  doctrine  of  respondeat  principal 
superior  were  applied  to  such  commissioners,  who  would  ^^^oes 
be  hardy  enough  to  undertake  any  of  those  various  not  apply  to 
offices  by  which  much  valuable,  yet  unpaid,  service  is  pu 
rendered  to  the  country?  .  .  .  Such  commissioners 
will  act  no  longer  if  they  are  to  make  amends  from  their 
own  fortunes  for  the  conduct  of  such  as  must  be  employed 
under  them.  .  .  .  The  maxim  of  respondeat  siq)erior 
is  bottomed  on  this  principle — that  he  who  expects  to 
derive  advantage  from  an  act  which  is  done  by  another 
for  him  must  answer  for  any  injury  which  a  third  person 
may  sustain  from  it."  If  the  commissioners  therefore 
do  not  exceed  their  jurisdiction,  and  the  Act  under 
which  they  are  constituted  gives  no  remedy,  the  party 
is  remediless  (»)• 

The  captain  of  a  ship  of  war,  and  it  seems  also  the   Liability  of 
captain  of    any  ship,  who   does   not   appoint   his  own  n^*!of.°ar 
officers,  is  not  liable  for  their  negligence  (o).     In  a  case 
where  the  plaintiff  attempted  to  make  the  captain  of 

"(«)  Governors  of  Cast  Plate  Mami-  (o)  Nicholson  v.  Mouneey  (1812), 

facturers  v.  Meredith  (1792),  4  T.  R.        15  East,  384. 
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a  warship  liable  for  a  collision  which  occurred  when  he 
was  not  on  deck  or  managing  the  ship,  but  the  first 
lieutenant,  Lord  Ellenborough  said  :  "  Captain  Mouncey 
is  said  to  be  liable  for  the  damages  awarded  in  this  case 
by  considering  him  in  the  ordinary  character  of  the 
master  of  the  vessel  by  means  of  which  the  injury  was 
done  to  the  plaintiff's  property.  But  how  was  he  master  ? 
He  had  no  power  of  appointing  the  officers  or  crew  on 
board ;  he  was  no  volunteer  in  that  particular  station 
merely  by  having  originally  entered  into  the  naval  ser- 
vice, but  was  compellable  to  take  it  when  appointed  to 
it,  and  had  no  choice  whether  or  not  he  would  serve  with 
other  persons  on  board,  but  was  obliged  to  take  such  as 
he  found  there  and  make  the  best  of  them.  He  had  no 
power  of  appointment  or  dismissal  over  them.  The  case 
is,  therefore,  not  at  all  like  that  of  an  owner  or  master 
who,  according  to  the  principle  laid  down  by  Lord  Chief 
-Justice  Eyre  in  Bush  v.  Steinman  (p),  is  answerable  for 
those  whom  he  employs  for  injuries  done  by  them  to 
others  within  the  scope  of  their  employment." 
Xot  liable  for  An  agent  of  the  Crown  appears,  in  no  case,  to  be  liable 
bygovern-  ^01*  a  tort  if  the  act  has  been  subsequently  ratified  by  the 
ment.  Crown. 

Baron  Parke,  in  Buron  v.  Denman  (q),  says,  "  If  the 
Crown  ratifies  an  act,  the  character  of  the  act  becomes 
altered ;  for  the  ratification  does  not  give  the  party 
injured  the  double  option  of  bringing  his  action  against 
the  agent  who  committed  the  trespass  or  the  principal 
who  ratified  it,  but  a  remedy  against  the  Crown  only 
(such  as  it  is),  and  actually  exempts  from  all  liabilities 
the  person  who  commits  the  trespass." 

(jj)  (1799),  1  Eos.  &  Till.  404.  (,j)  (1848),  2  Ex.  167,  at  p.  189. 
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52  &  53  Vict.  c.  45. 

In  Act  to  amend  and  consolidate  the  Factors  Acts. 

[26th  August,  1889. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Tem- 
poral and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

Preliminary. 

1 .  For  the  purposes  of  this  Act —  Definitions. 

(1.)  The  expression  "  mercantle  agent"  shall  mean  a 
mercantile  agent  having  in  the  customary  course 
of  his  business  as  such  agent  authority  either  to  sell 
goods,  or  to  consign  goods  for  the  purpose  of  sale, 
or  to  buy  goods,  or  to  raise  money  on  the  security  of 
goods : 

(-2.)  A  person  shall  be  deemed  to  be  in  possession  of  goods 
or  of  the  documents  of  title  to  goods,  where  the 
goods  or  documents  are  in  his  actual  custody  or  are 
held  by  any  other  person  subject  to  his  control  or 
for  him  or  on  his  behalf : 
•'!.)  The  expression  "goods"  shall  include  wares  and 
merchandise  : 

(4.)  The  expression  "  document  of  title  "  shall  include  any 
bill  of  lading,  dock  warrant,  warehouse-keeper's 
certificate,  and  warrant  or  order  for  the  delivery 
of  goods,  and  any  other  document  used  in  the 
ordinary  course  of  business  as  proof  of  the  posses- 
sion or  control  of  goods,  or  authorising  or  pur- 
porting to  authorise,  either  by  indorsement  or  by 
delivery,  the  possessor  of  the  document  to  transfer 
or  receive  goods  thereby  represented  : 

(5.)  The  expression  "pledge"  shall  include  any  contract 
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pledging,  or  giving  a  lien  or  security  on,  goods, 
whether  in  consideration  of  an  original  advance  or 
of  any  further  or  continuing  advance  or  of  any 
pecuniary  liability  : 
6.)  The  expression  "person"  shall  include  any  body  of 
persons  corporate  or  unincorporate. 


Powers  of 
mercantile 
agent  with 
respect  to 
disposition  of 
goods. 


Effect  of 
pledges  of 
documents  of 
title. 

Pledge  for 
antecedent 
debt. 


Dispositions  by  Mercantile  Agents. 

2. — (1.)  Where  a  mercantile  agent  is,  with  the  consent 
of  the  owner,  in  possession  of  goods  or  of  the  documents  of 
title  to  goods,  any  sale,  pledge,  or  other  disposition  of  the 
goods,  made  by  him  when  acting  in  the  ordinary  course  of 
business  of  a  mercantile  agent,  shall,  subject  to  the  provisions 
of  this  Act,  be  as  valid  as  if  he  were  expressly  authorised  by 
the  owner  of  the  goods  to  make  the  same  ;  provided  that 
the  person  taking  under  the  disposition  acts  in  good  faith, 
and  has  not  at  the  time  of  the  disposition  notice  that  the 
person  making  the  disposition  has  not  authority  to  make 
the  same. 

(2.)  Where  a  mercantile  agent  has,  with  the  consent  of  the 
<  >wner,  been  in  possession  of  goods  or  of  the  documents  of 
title  to  goods,  any  sale,  pledge,  or  other  disposition,  which 
would  have  been  valid  if  the  consent  had  continued,  shall 
be  valid  notwithstanding  the  determination  of  the  consent  : 
provided  that  the  person  taking  under  the  disposition  has 
not  at  the  time  thereof  notice  that  the  consent  has  been 
determined. 

(3.)  Where  a  mercantile  agent  has  obtained  possession 
of  any  documents  of  title  to  goods  by  reason  of  his  being 
or  having  been,  with  the  consent  of  the  owner,  in  possession 
of  the  goods  represented  thereby,  or  of  any  other  documents 
of  title  to  the  goods,  his  possession  of  the  first-mentioned 
documents  shall,  for  the  purposes  of  this  Act,  be  deemed 
to  be  with  the  consent  of  the  owner. 

(4.)  For  the  purposes  of  this  Act  the  consent  of  the  owner 
shall  be  presumed  in  the  absence  of  evidence  to  the  contrary. 

3.  A  pledge  of  the  documents  of  title  to  goods  shall  be 
deemed  to  be  a  pledge  of  the  goods. 

4.  Where  a  mercantile  agent  pledges  goods  as  security  for 
a  debt  or  liability  due  from  the  pledgor  to  the  pledgee  before 
the  time  of  the  pledge,  the  pledgee  shall  acquire  no  further 
right  to  the  goods  than  could  have  been  enforced  by  the 
pledgor  at  the  time  of  the  pledge. 
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5.  The  consideration  necessary  for  the  validity  of  a  sale,  Eights 
pledge,  or  other  disposition,  of  goods,  in  pursuance  of  this  acfluired  by 
Act,  maybe  either  a  payment  in  cash,  or  the  delivery  or  ff00ds0f 
transfer  of  other  goods,  or  of  a  document  of  title  to  goods,  or  documents, 
of  a  negotiable  security,  or  any  other  valuable  consideration; 

but  where  goods  are  pledged  by  a  mercantile  agent  in 
consideration  of  the  delivery  or  transfer  of  other  goods,  or  of 
a  document  of  title  to  goods,  or  of  a  negotiable  security,  the 
pledgee  shall  acquire  no  right  or  interest  in  the  goods  so 
pledged  in  excess  of  the  value  of  the  goods,  documents,  oi' 
security  when  so  delivered  or  transferred  in  exchange. 

6.  For  the  purposes  of  this  Act  an  agreement  made  with  a   Agreements 
mercantile  agent  through  a  clerk  or  other  person  authorised   through 

in  the  ordinary  course  of  business  to  make  contracts  of  sale  cler^s>  &l- 
or  pledge  on  his  behalf  shall  be  deemed  to  be  an  agreement 
with  the  agent. 

7. — (1.)   Where  the  owner  of  goods  has  given  possession  of   Provisions  as 
the  goods  to  another  person  for  the  purpose  of  consignment  to  consignors 
or  sale,  or  has  shipped  the  goods  in  the  name  of  another   a-"   ^ou" 
person,  and  the  consignee  of  the  goods  has  not  had  notice 
that  such  person  is  not  the  owner  of  the  goods,  the  consignee 
shall,  in  respect  of  advances  made  to  or  for  the  use  of  such 
person,  have  the  same  lien  on  the  goods  as  if  such  person 
were  the  owner  of  the  goods,  and  may  transfer  any  such  lien 
to  another  person. 

(2.)  Nothing  in  this  section  shall  limit  or  affect  the  validity 
of  any  sale,  pledge,  or  disposition  by  a  mercantile  agent. 

Dispositions  by  Sellers  and  Buyers  of  Goods. 

8.  Where  a  person,  having  sold  goods,  continues,  or  is,  in  Disposition 
possession  of  the  goods  or  of  the  documents  of  title  to  the  by  seller 
goods,  the  delivery  or  transfer  by  that  person,  or  by  a  mer-  remaiuing  il5 
cantile  agent  acting  for  him,  of  the  goods  or  documents  of  l)ossessluu- 
title  under  any  sale,  pledge,  or  other  disposition  thereof,  or 

under  any  agreement  for  sale,  pledge,  or  other  disposition 
thereof,  to  any  person  receiving  the  same  in  good  faith  and 
without  notice  of  the  previous  sale,  shall  have  the  same 
effect  as  if  the  person  making  the  delivery  or  transfer  were 
expressly  authorised  by  the  owner  of  the  goods  to  make 
the  same. 

9.  Where  a  person,  having  bought  or  agreed  to  buy  goods,   Disposition 
obtains  with  the  consent  of  the  seller  possession  of  the  goods  b>r  buJ.'er 
or  the  documents  of  title  to  the  goods,  the  delivery  or  transfer,   °„SS 

W.  I    i 


482 


APPENDIX. 


Effect  of 
transfer  of 
documents  on 
vendor's  lien 
or  right  of 
stoppage  in 
transitu. 


Mode  of 

transferring 

documents. 


Saving  for 
rights  of 
true  owner. 


by  that  person  or  by  a  mercantile  agent  acting  for  him,  of  the 
goods  or  document's  of  title,  under  any  sale,  pledge,  or  other 
disposition  thereof,  or  under  any  agreement  for  sale,  pledge, 
or  other  disposition  thereof,  to  any  person  receiving  the  same 
in  good  faith  and  without  notice  of  any  lien  or  other  right  of 
the  original  seller  in  respect  of  the  goods,  shall  have  the  same 
effect  as  if  the  person  making  the  delivery  or  transfer  were 
a  mercantile  agent  in  possession  of  the  goods  or  documents  of 
title  with  the  consent  of  the  owner. 

10.  Where  a  document  of  title  to  goods  has  been  lawfully 
transferred  to  a  person  as  a  buyer  or  owner  of  the  goods,  and 
that  person  transfers  the  document  to  a  person  who  takes  the 
document  in  good  faith  and  for  valuable  consideration,  the 
last-mentioned  transfer  shall  have  the  same  effect  for  defeating 
any  vendor's  lien  or  right  of  stoppage  in  transitu  as  the 
transfer  of  a  bill  of  lading  has  for  defeating  the  right  of 
stoppage  in  transitu. 

Supplemental. 

1 1 .  For  the  purposes  of  this  Act,  the  transfer  of  a  docu- 
ment may  be  by  indorsement,  or,  where  the  document  is  by 
custom  or  by  its  express  terms  transferable  by  delivery,  or 
makes  the  goods  deliverable  to  the  bearer,  then  by  delivery. 

12. — (1.)  Nothing  in  this  Act  shall  authorise  an  agent  to 
exceed  or  depart  from  his  authority  as  between  himself  and 
his  principal,  or  exempt  him  from  any  liability,  civil  or 
criminal,  for  so  doing. 

(2.)  Nothing  in  this  Act  shall  prevent  the  owner  of  goods 
from  recovering  the  goods  from  an  agent  or  his  trustee  in 
bankruptcy  at  any  time  before  the  sale  or  pledge  thereof,  or 
shall  prevent  the  owner  of  goods  pledged  by  an  agent  from 
having  the  right  to  redeem  the  goods  at  any  time  before  the 
sale  thereof,  on  satisfying  the  claim  for  which  the  goods  were 
pledged,  and  paying  to  the  agent,  if  by  him  required,  any 
money  in  respect  of  which  the  agent  would  by  law  be  entitled 
to  retain  the  goods  or  the  documents  of  title  thereto,  or  any 
of  them,  by  way  of  lien  as  against  the  owner,  or  from 
recovering  from  any  person  with  whom  the  goods  have  been 
pledged  any  balance  of  money  remaining  in  his  hands  as  the 
Xjroduce  of  "the  sale  of  the  goods  after  deducting  the  amount 
of  his  lien. 

(3.)  Nothing  in  this  Act  shall  prevent  the  owner  of  goods 
sold  by  an  agent  from  recovering  from  the  buyer  the  price 
agreed  to  be  paid  for  the  same,  or  any  part  of  that  price, 
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subject  to  any  right  of  set  off  on  the  part  of  the  buyer  against 
the  agent. 

13.  The  provisions  of  this  Act  shall  be  construed  in  ampli- 
fication and  not  in  derogation  of  the  powers  exercisable  by 
an  agent  independently  of  this  Act. 

14.  The  enactments  mentioned  in  the  schedule  to  this  Act 
are  hereby  repealed  as  from  the  commencement  of  this  Act, 
but  this  repeal  shall  not  affect  any  right  acquired  or  liability 
incurred  before  the  commencement  of  this  Act  under  any 
enactment  hereby  repealed. 

15.  This  Act  shall  commence  and  come  into  operation  on 
the  first  day  of  January  one  thousand  eight  hundred  and 
ninety. 

1 6.  This  Act  shall  not  extend  to  Scotland. 

17.  This  Act  may  be  cited  as  the  Factors  Act,  1889. 


Saving  for 
common  law 
powers  of 
agent. 

Eepeal. 


Commence- 
ment. 


Extent  of 

Act. 

Short  title. 


SCHEDULE. 
Enactments  Eepealed. 


Section  14. 


Session  and  Chapter. 


Title. 


Extent  of  Repeal. 


4  Geo.  4,  c.  83 


6  Geo.  4,  c.  94    ... 


5  &  6  Vict.  c.  39... 


40  &  41  Vict.  c.  39 


An  Act  for  the  better  protection  of 
the  property  of  merchants  and 
others  who  may  hereafter  enter 
into  contracts  or  agreements  in 
relation  to  goods,  wares,  or 
merchandises  entrusted  to  factors 
or  agents. 

An  Act  to  alter  and  amend  an  Act 
for  the  better  protection  of  the 
property  of  merchants  and  others 
who  may  hereafter  enter  into  con- 
tracts or  agreements  in  relation  to 
goods,  wares,  or  merchandise 
entrusted  to  factors  or  agents. 

An  Act  to  amend  the  law  relating  to 
advances  bona  tide  made  to  agents 
entrusted  with  goods. 

An  Act  to  amend  the  Factors  Acts. 


The  whole  Act. 


The  whole  Act. 


The  whole  Act. 
The  whole  Act. 
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Promises  to 
repay  sums 
paid  under 
contracts 
void  by 
8  &  9  Vict. 
c   109,  to  be 
null  and  void. 


Short  title. 


GAMING  ACT,  1892. 

55  Vict.  c.  9. 

An  Act  to  amend  the  Act  of  the  eighth  and  ninth  Victoria, 
chapter  one  hundred  and  nine,  intituled  "An  Act  to 
amend  the  Lair  concerning  Games  and  Wagers." 

[20th  May,  1892.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  ; 

1.  Any  promise,  express  or  implied,  to  pay  any  person  any 
sum  of  money  paid  by  him  under  or  in  respect  of  any  contract 
or  agreement  rendered  null  and  void  by  the  Act  of  the  eighth 
and  ninth  Victoria,  chapter  one  hundred  and  nine,  or  to  pay 
any  sum  of  money  by  way  of  commission,  fee,  reward,  or 
otherwise  in  respect  of  any  such  contract,  or  of  any  services 
in  relation  thereto  or  in  connexion  therewith,  shall  be  null 
and  void,  and  no  action  shall  be  brought  or  maintained  to 
recover  any  such  sum  of  money. 

2.  This  Act  may  be  cited  as  the  Gaming  Act,  1892. 
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Abandonment,  notice  of,  cannot  be  ratified,  78. 

Acceptance  of  Bill, 

acceptor  of,  for  honour  of  drawer,  52. 

agent,  liability  on,  176,  409,  410,  451. 

authority  to,  101. 

bailiff,  no  authority  to,  93. 

bankruptcy,  effect  of  appropriating  proceeds  of  cargo  to  meet, 

339. 
company,  when  not  liable  on,  8. 
necessity,  by  reason  of,  52. 
principal  authorizing,  liable,  176. 

Acceptance  of  Goods, 

agent's  liability  by  accepting  under  bill  of  lading,  450,  451. 
by  principal,  evidence  of  acquiescence  in  purchase,  60. 

Acceptance, 

agency  of,  when  should  be  notified  to  principal,  396. 
of  offer  may  be  ratified  after  withdrawal,  81. 
of  orders,  when  principal  should  signify,  397. 
underwriter's  offer,  when  should  be  notified,  396. 

Accident,  agent  liable  for  if  he  disobeys  orders,  178,  211. 

Accord  and  Satisfaction,  defence  of,  for  agent  against  principal, 
59,  230. 

Account, 

action  for,  Chancery,  215,  218. 

Queen's  Bench,  216,  217. 
agent's,  right  of  inspection  of,  187. 
agent,  duty  to  keep,  185 — 187. 

duty  to  be  ready  with,  186. 
when  right  to,  against  principal,  257. 
Arbitration  Act,  provision  as  to,  217. 
army  agent,  against,  of  discount  received,  190. 


2  INDEX. 

Account — contin  ued. 

commission  agent,  what,  ought  to  keep,  189. 
commission,  depends  on  keeping,  220. 
copy  of  agent's,  when  principal  entitled  to,  187. 
dispute,  right  of  principal  to,  228. 
duty  of  agent  to  keep,  185 — INT. 
falsify,  right  to,  219. 
fraud,  will  be  opened  for,  219. 
illegal  contract,  of,  when  will  not  be  directed,  220. 
inspection  of,  principal  entitled  to,  by  deputy,  187. 
interest,  principal  when  entitled  to,  221. 
interrogatories  as  to,  right  to,  228. 
joint  owners  of  land,  right  to,  against  one  another,  21. 
ship,  right  to,  against  one  another,  24. 
knowledge  of  fraud  in,  when  not  bar  to  action,  220. 
Limitations,  Statute  of,  runs  from  demand  of,  235. 

does  not  apply  during  agency,  23  2. 
mistake  in,  remedy  for,  219. 

mixing  of  agent's  property  with  principal's  entitles  to,  188. 
opening  of,  principal  when  entitled  to,  219,  220. 
payment  of  agent  dependent  on  keeping,  220. 
production  of,  when  Court  will  order,  187. 
Queen's  Bench,  action  for,  216. 
reference,  power  of,  as  to,  217. 
separate  account,  agent  ought  to  keep,  188. 
settled,  right  to  open,  219,  220. 
settlement  of,  by  principal  with  agent,  effect  of,  on  rights  of 

third  party,  403,  404. 
surcharge,  right  to,  219. 

Acknowledgment  of  Debt,  when  agent  authority  to  make,  39. 

Acquiescence, 

appointment  of  agent,  when  implied  from  principal's,  33. 

defence  to  agent,  when,  60,  330. 

definition  of,  61. 

directors,  by,  in  illegal  act,  effect  of,  63. 

effect  of,  as  between  principal  and  agent,  60,  61. 

and  third  party,  02. 
estoppel  by,  59. 

evidence  of  previous  authority  of  agent,  60. 
illegal  act,  effect  of  principal's,  63. 
principal,  of,  in  acts  of  agent,  60,  230. 
ratification  by,  58. 


INDEX.  6 

Action, 

agent,  by,  against  third  party,  defence  to,  what  is,  47:;. 

costs  of,   principal  when  liable 

for,  44 s. 
principal,  right  of  intervention 

in,  347. 
ratification  of  unauthorized,  79. 
agent,  duty  as  to  bringing,  271. 
auctioneer,  authority  to  bring,  127. 
authority  to  bring,  what  required,  147. 
barrister  represents  principal  when  in  Court,  145. 
bringing,  when,  ratification  of  agent's  act,  61. 
commencement  of  action,  what  authority  required,  48. 
compromise,  when  counsel  can,  143,  144. 

when  solicitor  can,  14S. 
contract,  on,  principal  and  agent  cannot  be  sued  together  on,  402. 
costs  of,  agent  when  liable  for,  440. 

entitled  to  indemnity,  271. 
in,  when  solicitor  entitled  to  receive,  150. 
indemnity,  right  of  agent  to,  who  has  brought  or  defended, 

271. 
joint  creditor,  by,  effect  of  release  by  the  other,  22. 
judgment  in,  conclusive  evidence  of  election,  401,  465. 
money  had  and  received  by  agent,  for,  who  can  bring,  459. 
notice  of,  when  good,  if  given  to  solicitor,  147. 
principal,  by,  against  third  party  in  agent's  name,  347. 
ratification  of  act  of  agent  by  bringing,  61. 
ratification  of  action  at  law,  79. 
retainer  in,  how  long  good,  149. 
ship's  husband  no  authority  to  bring,  23. 
solicitor  represents  principal  in  action,  145. 

no  authority  as  such  to  commence,  147. 
to  defend,  147. 
special  authority  required  to  commence,  48,  167. 

Action  by  Agent  against  Principal, 

commission,  for,  237 — 268.     See  Remuneration. 

contract  with  third  party,  cannot  sue  as  principal  on,  47U. 

damages  for  being  prevented  earning  commission,  263 — 265. 

defence  to,  agent  kept  no  account,  220. 

indemnity,  269 — 284.     See  Indemnity. 

title  of  principal,  when  cannot  dispute,  in,  204,  205. 
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Action  by  Agent  against  Third  Party, 
authority  to  commence,  147. 
bill  of  exchange,  on,  176,  410,  451. 
bill  of  lading,  on,  450. 
contract  on,  lien,  468. 

forbearance  to  insist  on  contract  with  principal  entitles 
agent  to  bring,  469. 

when  principal  disclosed,  428,  466. 

when  principal  undisclosed,  429. 
corrupt  contract,  cannot  sue  on,  472. 
defence  to,  what  is,  473. 
del  credere,  agent  can  sue,  471. 
foreign  principal,  agent  of,  when  can  sue,  471. 
insurance  broker  can  sue,  467. 
intervention  of  principal  in,  347,  471. 
lien,  when  gives  right  to  bring,  466. 
mistake,  if  paid  money  by,  472. 

remuneration,  cannot  sue  for,  if  time  principal's,  472. 
trover,  can  bring,  473. 


Action  by  Principal  against  Agent, 

accord  and  satisfaction,  defence  to,  230. 

account,  215,  221.     See  Account. 

acts  of  sub-agent,  168. 

Arbitration  Act,  reference  of,  by,  217. 

books  of  agent,  inspection  of,  1S7. 

Chancery  Division  in,  217. 

commission  for  (received  from  third  party),  222. 

contract,  breach  of,  for,  210. 

conversion,  for,  181. 

credit,  no  action  for  loss  of,  213. 

criminal  action  against,  for  fraud,  223. 

damages  against,  211 — 226. 

declaration  that  agent  is  trustee,  226. 

disobedience  to  orders,  213. 

election,  principal,  right  of,  to  rescind  contract  or  take  secret 

profit,  227. 
gratuitous  agent,  liability  of,  181. 
indemnity  received  by  agent  for  benefit  of,  191. 
indemnity,  right  to,  for  violation  of  duty,  211. 
injunction  for,  to  retain  agent  using  information  improperly, 

207. 
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Action  by  Principal  against  Agent — continued. 
inspection  of  agent's  books,  1ST. 
interest  on  money  in  agent's  hands,  213,  221. 
interrogatories,  right  to  administer  to,  228. 
judgment,  agent  not  liable  for  wrong  exercise  of,  1<S1. 
King's  Bench  Division,  216,  218. 
Limitations,  Statute  of,  defence  of,  232. 
mistake,  no  action  for,  182. 
mixing  principal's  property  with  agent's,  188. 
money  had  and  received  for,  222. 
negligence,  185,  23.3. 

nonfeasance  for,  against  gratuitous  agent,  181. 
secret  profit  for,  222. 
skill,  want  of,  181,  184,  214,  235. 
sub-agent,  for  acts  of,  168. 
tovt  for,  215. 
trustee,  rights  against,  232. 


Action  by  Principal  against  Third  Party, 

agent's  name,  employment  of,  whea  suing,  347. 

antecedent  debt  cannot  be  set  off,  307,  377. 

contract,  on,  295. 

conversion,  action  for,  455,  450. 

deed,  when  contract  by,  175 — 177,  345. 

defences  to,  estoppel,  229. 

fraud  of  agent,  348. 

payment  to  agent,  when  good  defence,   119 —  124, 
324,  393. 
discovery  in,  347. 
estoppel,  defence  by,  356 — 36U. 
evidence  in,  statements  of  agent,  when,  341,  342. 
form  of,  347. 

follow  goods,  right  to,  387 — 389. 
hawker,  powers  of,  369. 
ignorance  of  agent,  effect  of,  355. 
intervention  of  principal  in  action  of  agent,  347,  471. 
knowledge  of  agent,  effect  of,  352 — 355. 
lunacy  of  principal,  effect  of,  311,  333 — 335. 
misrepresentation,  innocent,  effect  of,  356. 
representations  of  agent,  124,  341,  342,  395,  412. 
settlement  with  agent,  when  good  defence,  347. 
trover  for,  estoppel  by  conduct,  400. 
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Action  by  Third  Party  against  Agent, 

agent  not  generally  liable  to,  where  principal  known,  42S. 
"  as  agent,"  effect  of  signing,  429—432. 
authority,  warranty  of,  439 — 441. 
bill  of  lading,  indorsement  of,  450,  451. 
broker,  liability  of,  428.     See  Broleer. 
charity,  silent  of,  444. 
churchwardens,  liability  of,  445. 
club,  agent  of,  445. 

construction  of  power  of  attorney,  liability  for,  442. 
contract,  form  of,  liability  of  agent,  176. 
conversion,  liability  of  a.irent  lor,  454—457. 
custom,  liability  of  agenl  by,  4  32. 

damages,  measure  of,  for  breach  of  warranty  of  authority,  447. 
deed,  liability  of  agent  on,  175,  345,  435. 
delivery  under  bill  of  lading,  effect  of,  450,  451. 
election,  when  to  sue,  405,  449,  4<i5. 
evidence  of  custom,  what  is,  434. 
foreign  principal,  liability  of  agent,  436 — 438. 
form  of  contract,  liability  of  agent  by,  436. 
fraud  for,  of  agent,  464. 

fund,  agent  not  liable  if  third  party  relies  on,  445. 
indorsement  of  bill,  effect  of,  176,  451. 
insanity  of  princpal,  liability  of  agent,  446. 
insurance  agent,  liability  of,  434,  458. 
joinder  of  principal  in,  460. 
judgment  against  agent,  effect  of,  402,  465. 
known  principal,  agent  not  liable,  428. 
lading,  bill  of,  indorsement  of,  450. 
mistake,  liability  of  agent  for,  441. 
payment  to  agent  by,  457. 
navigation  commissioners'  liability,  445. 
negligence,  462. 

no  principal,  liability  of  agent,  446. 
nonfeasance,  liability  of  agent  for,  463. 
packer,  liability  for  conversion,  456. 
payment  to  agent,  liability  to  third  party,  452 — 153,  457 — 461. 

See  Payment  to  Agent, 
principal,  right  of  joinder  in,  460. 

repayment  for  by  agent,  of  money  held  as  stakeholder, 

283,  453. 

of  money  illegally  claimed,  454. 

of  money  paid  by  mistake,  459. 
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Action  by  Third  Party  against  Agent — continued. 
representation  by  agent,  liability  for,  439 — 141. 

as  to  a  fact,  285,  439 — 441. 

as  to  law,  442. 
signature  of  agent,  without  qualification  liability,  64,  430 
stakeholder,  when  liability,  283,  453. 
stockbroker,  liability  of,  434.     See  Stock  Exchange. 
telegraphic  authority,  signing  per,  341. 
trust,  breach  of,  liability  for  assisting  in,  461. 
unknown  principal,  agent  liable,  436. 
warrant  of  authority,  for  breach  of,  439 — 441. 

Action  by  Third  Party  against  Principal, 

acts  of  agent,  liability  of  principal  for,  411 — 427. 

apparent  authority,  principal  liable  for  agent's,  395. 

arrest  by  agent,  111 — 114. 

bailment,  liability  of  principal,  423. 

bar  to,  settlement  of  accounts  with  agent,  403. 

character,  principal  not  liable  for  representations  of  agent  as 

to,  39,  141,  444. 
common  employment,  doctrine  of,  424. 
company  cannot  be  sued  by  shareholder  for  fraud,  417. 
compulsory  pilot,  liability  for,  427. 
corporation,  liability  of,  for  agents,  417. 

credit,  unless  exclusive,  given  to  agent,  principal  liable,  400. 
deed,  signed  by  agent,  liability  of  principal  under,  345,  135, 

436. 
defences  of  principal,  exclusive  credit  to  agent,  400. 
delay  in  suing,  effect  of,  405 — 407. 
elect,  must,  whether  sue  agent  or  principal,  401,  402. 
foreign  principal,  liability  of,  407. 
fraud,  principal  liable  for  agent's,  395,  415 — 419. 
holding  out,  liability  of  principal  through,  395,  396. 
insurance  club,  liability  of  principal,  410,  411. 
judgment  against  agent,  defence  to  principal,  402,  465. 
manager  of  business,  liabibty  for  acts  of,  110,  398. 

restaurant,  114. 
mistake,  liability  of  principal  for  agent's,  111,  423. 

money  paid  by,  who  can  bring  action,  459. 
negligence,  for,  420,  422. 

owner,  where  agent  apparent,  principal  bound  by,  398,  399. 
partner,  sleeping,  liability  of,  399. 
pilot,  liability  for,  427. 
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Action  by  Tiiikd  Party  against  Principal — continued. 

privity  of  contract,  when  principal  liable  owing  to,  107 — 109, 
ion.     See  Sub-Agent  and  Delegation. 

promissory  note,  liability  of  principal  for  agent's,  409 — 410. 
public-bouse,  principal  liable  for  act  within  manager's  apparent 

authority,  114,  398. 
secret  instructions  cannot  restrict  principal's  liability,  395,  397. 
settlement  of  account  with  agent,  effect  of,  402 — 404. 
shareholder  cannot  sue  company,  417. 
sleeping  partner,  liability  of,  399. 
sue,  no  right  to,  principal,  if  he  has  sued  agent,  to  judgment, 

402,  405. 

Admiralty  Court,  gives  lien  to  master,  298,  299. 

Admissions    of   Agent,  when,  bind  principal,   341 — 344.     See 
Represi  ntatiom  of  Agent. 

Advance  of  Agent, 

factor  no  right  of  sale  to  repay,  290,  309. 

gaming  purpose  cannot  recover,  282 — 284. 

illegal  purpose,  where  agent  knows  of,  cannot  recover,  280. 

lien,  agent  has,  in  respect  of,  286. 

pledge  gives  no  right  of,  290. 

principal  cannot  intervene  in  action  where  there  is,  471. 

sale,  when  agent  has  right  to,  for,  290. 

stoppage  in  transitu-,  gives  agent  right  of,  299. 

Adverse  Interest, 

agent  cannot  act  for  persons  having,  15. 
agent  having,  can  be  declared  trustee,  226. 
must  disclose,  191 — 193. 
cannot  claim  commission,  15,  191,  194. 
concealment  of,  by  agent,  gives  principal  right  of  election  of 
rescinding  contract  or  recovering  secret  profit,  16,  200,  227, 
229. 
contract  negotiated  by  agent  having,  not  enforced,  15,  197. 
disclosure  of,  what,  necessaiy,  191,  193,  229,  230. 
duty  of  agent  not  to  have,  15. 

to  disclose,  191 — 193. 
election,  right  of  principal  if  agent  has,  227 — 229. 

Adverse  Possession, 

agent  cannot  set  up  against  principal,  232,  235. 
by  third  party,  agent,  cannot  set  up,  204. 


INDEX.  J 

Agency, 

consent  of  principal  and  agent  necessary  to,  34. 
constituted,  how,  53. 
definition  of,  3. 

Agent, 

account,  duty  to  keep,  185 — 1ST.     And  see  Account. 

acquiescence,  when  evidence  of  authority,  60. 

act  of  bankruptcy  cannot  be  performed  by,  9. 

acting  as  principal,  liability  of,  447. 

action  by  or  against.     See  Action. 

admissions  by,  341 — 344. 

agent,  of  what  principal,  17. 

adverse  interest,  duty  of  disclosure,  15,  191,  193.     See  Adversi 

Interest. 
appointment,  modes  of,  33,  53.    And  see  Appointment. 

by  deed,  36,  40—48. 

by  writing,  37,  38. 

solicitor,  48. 
arrest  by,  111 — 115. 

articles  of  association,  appointment  by,  46. 
as  agent  signing  contract,  429 — 432. 
attorning  to  third  party,  effect  of,  461. 
auctioneer,  127 — 132.     See  Auctioneer. 
authority  of,  87—159.     And  see  Authority. 
bank  manager,  139 — 142. 
bankruptcy  of  agent,  effect  on  principal's  property,  385. 

not  cause  for  dismissal,  313. 
bill  broker,  authority  of,  139. 

liability  of,  453. 
borrow,  manager  of  mines,  no  authority  to,  50. 
ship's  husband,  no  authority  to,  109. 
And  see  Loan. 
breach  of  trust,  party  to,  liability  of,  461. 
broker,  authority  of,  132—139.     See  Broker. 
character,  representations  of,  as  to,  39. 
classification  of,  7. 

clerk  of,  authority  to  make  agreement,  378. 
co-adventurers,  how  far  one  another's,  24. 
commission,  237 — 268.    And  see  Commission  and  Remunen 
contract  duty,  as  to  form  of,  173. 
contract  of,  when  liable  on,  177. 
contract  made  by  principal,  cannot  be  sued  on,  471. 


cttion, 
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A.GENT    continued. 

co-owners,  not  agents  of  our  another,  20,  21. 
corporation,  of,  how  appointed,  46. 
credit,  exclusive,  effeci  of  giving,  1 16. 
crimes  of ,  cannot  be  ratified,  84. 
custom  of  trade,  liability  how  affected  by,  432. 
damages  against,  righl  of  principal  to,  for  negligence,  'J!  2— 215. 
righl  of  third  party  to,  for  br<  ach  of  warranty 
of  authority,  139,  440,  447. 
death  of,  effect  of,  335. 
deed,  execution  of,  by,  345. 
liability  of  agent,  135. 
definition  of,  1 — 3. 

del  credere,  159,  180,  239,  471.     See  Del  < 
delegation  by,  160—172.     See  Delegation. 
delivery,  duty  as  1".  196. 
diligence  required  of,  182. 
disabilities  of,  195,  204—209. 
disclosure  of  interest,  duty  as  to,  16. 
dismissal  of,  313—318. 
disqualification  for  acting  as.  15. 
duties  of,  173     209.    And  see  Duties. 
emergency,  12.  112. 

estoppel,  34.  89,  356—360.     And  sec  Estoppel. 
factor,  159.     See  Factor. 
Factors  Act,  368—386,  and  app.  479—483.      And  see   Factors 

Act  and  Till'!'  of  Statutes. 
fiduciary,  attachment  of,  if  retains  money,  223,  226. 

hanker  is  not.  234. 

Limitations,  Statute  of,  no  bar  to  action  against,  232. 

promoter  of  company,  to,  228. 

right  to  follow  property  in  hands  of,  387. 
foreign  principal,  of,  437,  43S. 
forgery,  cannot  be  ratified,  84. 

fraud,  liability  for,  464.     And  see  Fraud  and  Illegality. 
Frauds,  Statute  of,  36,  37,  129,  134,  211.      And  see    Table  of 

Statutes. 
freight,  when  liable  for,  450. 

gambling,  280 — 284.     And  see  Gambling  and  Gaming. 
Gaming  Act,  2S2,  484.     And  see  Table  of  Statutes. 
gratuitous,  181. 

hawker  is  not  mercantile  agent,  369. 
holding  out,  34,  88,  89,  356—360.     And  see  Holding  Out. 
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Agext — contin  ued. 

house,  agent,  146.     And  see  Commission  and  Remuneration. 

ignorant,  effect  of  employment,  355. 

information,  duty  to  give,  195. 

implied  powers  of,  92. 

incapacity  for  acting  as,  what  is,  15.     See  Adverse  Interest. 

indemnity,  when  entitled  to,  269 — 284.     And  see  Indemnity. 

independent  contractor,  effect  of  employing,  414. 

infant  may  be,  14. 

insane  principal,  of,  liability,  446. 

insanity  of,  336. 

insurance  broker,  liability  of,  434. 

interested.     See  Adverse  Interest. 

joint  agency,  27 — 32. 

joint  owners,  how  should  sue,  2(5. 

joint  principals,  when  agents  for  each  other,  19. 

joint  stock,  co-agent  of,  how  appointed,  46. 

judgment  against,  405.     And  see  Judgment. 

known  principal  of,  liability  of,  428. 

knowledge  of,  imputed  to  principal,  352 — 355. 

of,  effect  on  set  off,  366. 
larceny  by,  punishment,  376. 

liability  of,  to  principal,    210 — 236.      And   see   Liability  and 
Principal. 
to  third  party,  428—465. 

third  party  to,  428 — 465.     And  see  Liability  and 
Third  Party. 
lien,  255—299.     And  see  Lien. 
lien,  when  gives  right  to  sue  third  party,  466. 
lien,  when  gives,  right  to  realise,  290. 
Limitations,  Statute  of,  39,  231,  232,  343.      See  Limitations, 

Statute  of,  and  Table  of  Statutes. 
liquidator,  liability  of,  438,  439. 

delegation  of,  nomination  of,  bad,  165. 
loan  to  (borrowing),  liability  of  principal,  110. 
lunacy  of,  336. 
manager,  bank,  139 — 142. 
marriage  of,  whether  incapacitates,  336. 
married  woman,  13. 
master  of  ship.     See  Ship. 
mercantile,  definition  of,  369,  479.     And  see  Factor  and  Factors 

Act. 
misfeasance  of,  gratuitous  agent,  181. 
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Agent — continued. 

misfeasance  of,  in  liability  to  third  party,  463. 

misrepresentation  by,  124,  340 — 344,  350,  415. 

mistake,  liability  for,  182.     And  see  Mistake. 

mixing  property  with  principal's,  174. 

money  received  from  third  party,  liability  for,  451 — 457. 

municipal.     And  see  Corporation. 

necessity  of,  who  is,  49. 

negligence  of  agent,  liability  to  principal  for,  181 — 184. 

negligence  of  agent,  liability  of  principal  for,  414,  420,  421, 

422,  463. 
negotiable  instruments,  effect  of  possession,  125,  302. 
nonfeasance,  not  liable  to  third  party  for,  463. 
notice  of  failure  of  agency,  duty  to  give,  179,  180. 
onus  of  proof  of  negligence,  where  compulsory  pilot,  427. 
payment  to,  116—121,  150,  359,  395—397,  411.     See   Payment 

and  Authority. 
payment  by  mistake  gives  right  to  sue  third  party,  472. 
pilot,  compulsory.     See  Pilot. 
pledge  by.      See  Authority;  Master  of  Ship;  and  Mercantilt 

Agent. 
powers  of,  87,  159.     See  Authority. 
possessory  lien,  285 — 289.     See  Lien. 
principal  having  no,  liability  of,  446. 
holding  himself  out  as,  447. 
selling  to,  what  must  prove,  198. 
public  agent,  464,  466 — 478. 
purchaser,  distinguished  from,  4. 
quantum  meruit,  right  to,  238. 
qualifications,  special,  when  necessary,  16. 

general,  14. 
ratification  of  act  of  sub-agent,  54. 

of  contract  or  act  of  agent,  64.     See  Ratification. 
of  contract,  effect  on  liability,  64. 
remuneration  of.     See  Remuneration. 
representations  of,  effect  of,  39. 

liability  of  principal,  124. 
revocation  of  authority.     See  Termination  of  Agency. 


rights  of  agent  against  principal. 


indemnity.  209 — 289.     See  Indemnity. 
lien,  285—299.     See  Lien. 
remuneration,  237 — 268.     See  Remuneration. 
cannot  sue  principal  on  contract,  471. 
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Agent—  continued. 

ri^-ht  of  stoppage  in  transitu,  28  1  —299.     See  Factors  Act,  s.  10, 
382  ;  and  Stoppage  in  transitu. 
principal    against  agent,    132 — 15G.    See    Bights  oj 

Principal  against  Agent. 
agent    against  third  parties.      Seo    Bight   of    Agent 

against  Third  Parties. 
third  parties  against  agent.     See  Liability  of  Agent  to 
Third  Parties. 
sale  by  mercantile  agent.     See  Mercantile  Agent. 
sale  to  principal,  how  can  be  supported,  198. 
sell,  to,  authority  of,  107. 

servant  distinguished  from,  2,  123,  420 — 422,  124.     See  Servant 
set-off,  when  arises,  300 — 3(>n. 
signature  of,  contract  by,  liability, 
ambiguous,  432. 
as  agent,  429 — 432. 
per  procuration,  103,  104. 
with  his  own  name,  04,  170,  34.3,  47c. 
slander  of,  by  third  party,  390. 
solicitor,  appointment  by,  48. 

special,  distinction  between  general  and  special,  54. 
statements  of  bank  manager,  liability  of  principal,  140. 
stoppage  in  transitu,  right  to,  299—302,  382.     See  Factors  Act, 

482. 
sub-agent,  liability  of,  170,  171. 

liability  of  agent  for,  108 — 171. 
ratification  of  act  of,  by,  54. 
telegraphic  authority,  effect  of,  2S7. 

termination  of  agency  by,  318.     See  Termination  of  Agency. 
tort  of,  principal  liable  for,  412 — 417. 
ratification  of,  effect  of,  04, 
when  agent  liable  for,  454. 
trover,  right  to  bring  action  for,  473. 
vendor,  distinguished  from,  4. 
writing,  when  should  be  appointed  by,  30. 

Agreement,  made  by  agent's  clerk,  when  binding,  378. 

Alien,  can  be  principal,  14. 

Allotment  of  Shares, 

cannot  be  delegated,  166. 

solicitor  to  company  not  entitled  to  commission  on,  239  {note). 
W.  K  K 
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Ambiguous, 

act,  not  a  ratification,  56. 
authority,  effect  of  giving,  105. 
signature,  evidence  admitted  to  explain,  432. 
liability  of  agent  on,  17-3. 

Antecedent, 

debt,  cannot  be  set  off,  307. 

pledge  to  secure,  gives  no  right  to  third  party,  367,  376. 

liability,  pledge  to  secure,  gives  no  right  to  third  party,  377. 
See  Factors  Act,  s.  4. ..376,  480. 

Apparent  Authority, 

agent  apparent  owner,  liability  of  principal,  110,  357,  398,  399. 
holding  out,  liability  of  principal,  where  there  was,  88,  89. 

where  there  was  not,  399. 
principal  bound  by  acts  within,  89,  116,  117,  125,  356 — 358, 
397—400. 

Appearance,  solicitor  as  general  agent  not  entitled  to  enter,  for 
principal,  147,  148. 

Apportion,  no  right  of  agent  to  apportion  damages,  resvdting  from 
wrong,  178. 

Appraiser,  must  be  licensed,  240. 

Apprentice,  if  time,  principal's,  cannot  sue  for  remuneration,  222, 
242,  472. 

Appropriation, 

assent  of  agent  to  principal's,  effect  of,  461. 

bankruptcy  in,  effect  of,  339. 

cargo  of,  to  meet  acceptances,  339. 

of  goods,  enables  factor  to  bring  trover,  473,  474. 

trover,  factor  can  bring,  if  there  has  been,  473,  474. 

Arbitration, 

cost  of,  solicitor  no  special  lien  for,  296. 
insurance  agents  have  power  to  refer  to,  93. 
trade  committee  of,  contract  to  submit  to,  not  unreasonable, 
277. 

Arbitration  Act,  1889... 2 17. 

accounts  can  be  referred  under,  217. 

Arbitrator, 

delegate,  cannot,  duties,  164. 
skill,  not  liable  for  want  of,  235. 
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Architects, 

British,  Institute  of,  rules  of,  effect  of,  266. 

charges  of.  121)7. 

liability  where  principal  undisclosed,  431. 

Arrest, 

bank,  sub-manager  of,  no  authority  to,  1 10. 

emergency,  power  to,  in,  112. 

principal  liable  for,  when  within  scope  of  agent's   authority. 

Ill,  112,  42:;. 
principal  not  liable,  when  not  within  scope  of  agent's  authority. 

113—118. 
public-house  manager,  liability  of  owner  for,  114. 
ship,  of,  threat  of,  does  not  justify  bottomry  bond,  156, 

Articles  of  Association, 

act  within,  can  be  ratified,  09,  70. 

agent  cannot  sue  on  appointment,  by,  46. 

quorum,  provision  as  to,  30. 

"As  Agent,"  effect  of  signing,  429—432. 

Assault,  liability  of  principal  for,  423,  425. 

Assignment, 

in  bankruptcy  not  "  disposition  "  under  Factors  Act,  372. 
of  lease,  refusal  of  licence,  59. 

Athletic  Sports,  authority  of  general  manager  of,  24. 

Attachment,  person  in  fiduciary  position,  if  retains  money.  liable 
to,  223. 

Attornment  of  Agent,  effect  of,  308,  461. 

Attorney,  Power  of, 

act  done  in  pursuance  of,  when  not  affected  by  bankruptcy  of 

principal,  328,  329. 
construction  of,  98 — 102. 
Conveyancing  Act,  provisions  as  to,  irrevocable,  310 — 312. 

acts   done   in   good    faith 
under,  325. 
death  of  donor,  when  does  not  affect,  325. 
definition  of,  48. 

evidence  in.  to  vary,  not  admissible,  102. 
joint,  form  of  execution  of,  28. 

K  K  2 
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Attorney,  Power  of — continual. 

lunacy  of  donor,  when  does  not  affect,  310,  311,  325. 
married  women,  appointment  of  agent  by,  12. 
notice  of  existence  of,  effect  of,  103,  104. 

valuable  consideration,  given  for,  not  revoked  by  death,  lunacy, 
marriage,  or  bankruptcy,  310,  311. 

Attorney  to  prosecute  action,  infant  and  married  woman  cannot 
be,  16. 

Attorney.     See  Solicitor. 

Auction,  effect  of  advertising,  130,  131. 

Auctioneer, 

advertisement,  effect  of,  130. 

agent  for  both  parties,  128. 

attachment,  liable  to,  if  does  not  hand  over  produce  of  auction, 

223  (note). 
authority  depends  on  conditions  of  sale,  129. 

revocation  of,  263. 
auction  fee,  when  cannot  charge,  267. 
bankruptcy  of  client,  effect  on  authority,  329. 
bill  of  exchange,  may  not  take,  119  (note). 
cheque,  may  receive  payment  of  deposit  by,  121. 
commission,  when  not  entitled  to,  246  (note). 
conditions  of  sale,  effect  of,  129. 
contract,  can  sue  on,  127. 
conversion,  liability  for,  381,  456. 
credit,  no  right  to  give,  127. 
delegation  of  authority,  132. 
deposit,  power  to  receive,  121. 

duty  as  to,  453. 
distress,  when  authority  to  protect  goods  from,  130. 
effect  of  entrusting,  117,  357,  370. 
estoppel,  entrusting  goods  to  act  as,  370. 
fiduciary   agent,    in   respect   of    money   and  goods   received, 

223  (note). 
indemnity,  entitled  to,  against  principal,  269. 

what  must  be  proved  to  entitle  to,  173. 
interest  in  goods,  127,  184. 
liability  of,  to  third  party,  305. 
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Auctioneer—  contiim ,/. 
Hen  of,  127,  285,  294. 
mercantile  agent,  whether,  ;i,*>7. 
misdescription  of  goods  by,  effect  of,  215  {note). 
negligence  of,  215,  246. 
negotiation  of  terms,  no  authority,  130,  :>20. 
payment,  when  entitled  to,  92. 

not  entitled  to,  246. 
private  treaty,  no  power  to  sell  by,  131,  1:32. 
property  in  goods,  127. 
protection  of  goods,  authority  to,  130. 
rescind  contract,  no  authority  to,  1 28. 
revocation  of  authority,  effect  of,  131,  263. 
sample,  if  sale  by,  should  state  in  memorandum,  129. 
stakeholder  of  deposit,  453. 
statements  of,  liability  of  principal  for,  129. 
Statute  of  Frauds,  memorandum  of  sale,  129. 
sue,  can,  127. 

surveyor's  fee,  when  can  charge,  2G7. 
termination  of  authority,  305,  321. 
title,  no  authority  to  deal  with  terms  as  to,  130. 
warrant,  no  authority  to,  128. 
written  memorandum,  when  necessary,  129. 

Auction  Room,  effect  of  sending  goods  to,  117,  370. 

Authority  of  Agent, 

acquiescence,  when  evidence  of,  60. 
action,  to  commence,  147. 

compromise,  148. 

defend,  147. 
agent's  duty  to  observe,  177. 
ambiguous,  effect  of,  105. 
arbitration,  to  refer  to,  93. 
arbitrator,  164. 
arrest,  113—118,  423. 
articles  of  association,  effect  on,  70. 
attorney,  power  of,  construction,  98 — 102. 
auctioneer,  127—132.     See  Auctioneer. 
bailiff,  farm,  92. 
bank,  manager  of,  139 — 142. 
barrister,  of,  142 — 145. 
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Authority  of  Agent — continued. 
barter,  to,  374,  378. 
bill-broker,  of,  138,  139,  453. 
bill  of  exchange,  to  draw,  56. 

discount,  what  includes,  92. 
take  payment  by,  120. 
borrow,  none,  50,  109,  110. 
broker  of,  to  receive  payment,  92,  136,  137. 

sell  in  own  name,  137.    See  Broker,  132— 13!). 
cheque,  to  take,  120 — 123. 
clerk  of,  to  receive  payment,  116. 
company,  of,  how  limited,  73. 
compromise  action,  168. 
conduct  given  by,  399,  400. 
construction  of,  91—93,  98—102. 
"contango,"  dealing  in,  126. 
contract,  to  rescind,  !2<s,  135. 
Conveyancing  Act,  provisions  as  to,  310,  313. 
counsel,  of,  141 — 146. 
coupled  with  interest,  309,  310. 
criminal  proceedings,  to  take,  bank  manager,  140. 
custom,  effect  on,  93,  98. 
definition  of,  1,  82. 
delegate,  160 — 172.     See  Delegation. 
deposit,  form  in  which  to  be  received,  121,  122. 
director,  of,  70,  350. 
discount  bills,  to,  what  includes,  92. 
discretion  to  use,  15,  92 — 165. 
emergency,  owing  to,  49 — 53,  111,  127. 
entrusted  with  negotiable  instruments,  125,  362. 

scrip,  125,  290. 
estoppel  by,  59,  60,  88,  89,  356—360. 
executed,  when,  305. 
extension  of,  parol,  91. 

written,  103. 
factor,  159.      See  Factor  and  Factors  Act,  368—386,  479—483. 
foreign  country,  to  do  business  in,  102. 
holding  out,  effect  of,  88,  89. 
horse-dealer's  servant,  of,  107. 
house  agent,  of,  146. 
indivisible  exercise  of,  effect  of,  74,  17s. 
insurance  agent,  of,  93,  108,  13s. 
interest,  when  coupled  with,  irrevocable,  308,  309. 
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Authority  of  Agent — continued. 

irrevocable,  when.  304—312. 
journey,  to  take,  151. 
judgment,  to  use,  15,  92,  165. 
law,  partly  question  of,  93,  -1-12. 
loss,  settlement  of,  93. 

master  of  ship,  of,  151  — 159,  201.     See  Master. 
bill  of  lading-,  152. 
charter,  to  sign,  153. 

make  contracts  for  employment  of  ship,  153. 

sell  ship,  157. 

to  borrovvr,  1.3  .j. 
memorandum  of  association,  effect  on,  70. 
mercantile  agent.     See  Factors  Act  and  Mercantile  Agent. 
ministerial,  where,  may  be  delegated,  15. 
money  lender,  of,  12(3. 
necessity,  owing  to  49 — 53,  111,  127. 
negotiable  instruments,  to  deal  with,  125,  362. 
onus  of  proof  of,  on  third  party,  394. 

not  duty  of  broker,  136. 

insurance  broker,  93. 
pay  third  party,  50. 

payment,  form  of,  by  bill  of  exchange,  120. 

cheque,   120—123. 

payment,  to  receive,  rule  as  to,  119. 

broker,  when  can  receive,  137. 

per  procuration,  inquiry  puts  third  party  upon,  103,  104. 

telegraphic  authority,  effect  of,  44. 

pledge  to,  108,  359,  374. 

porter  on  railway,  of,  111 — 113. 

power  of  attorney,  construction  of,  98 — 102. 

principal,  as  between,  87,  91. 

private  instructions,  89. 

private  treaty,  to  sell  by,  131. 

promissory  note,  to  take,  94. 

protection  of  principal's  property,  113,  114. 

public,  how  can  be  exercised,  29. 

public-house,  manager,  114. 

ratification  of,  54 — 86. 

receive  payment,  117 — 124. 

refer  to  arbitration,  93,  277. 

rescind  contract,  94,  128,  132,  320. 

revocation  of,  303—320. 
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Atjthobity  of  Agent — continu  d. 
rule  as  to  payment  to,  119. 
scrip,  to  deal  with,  125,  296. 
sell,  to,  what  includes,  107. 

in  his  own  name,  broker  cannot,  137. 
negotiable  instruments,  1 J ."> ,  602. 
private  treaty,  by,  131. 
scrip,  125,  296. 
servant  of,  horse-dealer,  107. 
settlement,    to   make,    by   way   of    set-off   with  third    party, 

118. 
ship,  master  of,  151—159,  201,     See  Master. 
ship's  husband,  of,  109. 

signature,  per  procuration,  effect  of,  103,  104. 
sign  contract .  house  agent,  not,  146. 

solicitor  no  authority  to,  151. 
solicitor,  of,  146—151,  322. 
solicitor  to  appoint,  48. 
stockbroker,  89,  96,  137,  198,  280,  322. 

country,  no  authority  to  treat  as  principal,  97. 
Stock  Exchange,  rules  of,  94,  96.  274,  110.  411. 
stoppage  in  transitu,  77,  299—302,  382,  482. 
survivorship  of,  28. 

termination  of,  303—339.     See  //.  vocation. 
test  of  extent  of,  105. 
third  party,  as  regard-.  107. 
to  be  paid  by  third  party,  119 — 123. 
tort,  to  commit,  57.  83,  412.  413. 
trade  usages,  effect  on,  89. 
ultra  vires,  when  it  is,  73. 
wife,  90. 
written  authority,  extension  of,  103,  115. 


Bad  Debts,  agent,  when  entitled  to  commission  on,  238. 
Bailee,  liability  for  negligence,  423. 

Bailiff,  mistake  of  liability  of  employer,  422. 
farm,  authority  of,  146. 

trespass  by,  liability  of  master,  110. 


INDEX.  '21 

Bailiff  of  County  Cottkt,  must  be  appointed  by  County  Court 
judge,  16. 
liability  of  principal  for  tort  of,  57. 
liability  to  repay  money  paid  by  duress,  454. 

Bailment,  liability  of  bailee,  423. 

Bank, 

acquiescence  by,  effect  of,  63. 

advance  by,  to  agent,  right  of  set-off,  236. 

arrest,  liability  for,  115,  140. 

bills,  authority  of  manager  to  discount,  142. 

character,  representations  as  to  liability  of,  141. 

custody,  no  lien  on  property  left  for  safe,  293. 

debt  of  manager,  liability  for,  63. 

deceit,  liability  for,  141. 

deed,  lien  on,  296. 

exchange  of  securities  for  loan,  effect  of,  377,  378,  481. 

fiduciary  relationship,  not  between  customer  and,  234. 

foreign  branch,  how  affected  by  winding-up  order,  330. 

fraud  of  manager,  liability  for,  350. 

guarantee,  manager  no  authority  to  give,  142. 

general  lien,  287,  293,  295. 

realization  of,  when  possible,  296. 
lien  on  securities,  185,  295. 

how  affected  by  exchange  of  securities,  377,  378,  481. 

realization  of,  296. 
lien  of,  287,  292,  293,  295. 
manager,  authority  of,  139. 

arrest,  140. 

discount  bills,  141. 

liability  for  representations  of  manager,  140. 
money  lender,  lien  for  advance  to,  126,  365. 
plate,  no  lien  on,  if  deposited  for  safe  custody,  293. 
pledge,  tortious,  no  lien,  295. 

property  of,  how  affected  by  winding-up  order  or  petition,  209. 
representations  of  manager,  liability  for,  343,  344. 
safe  custody,  no  lien  on  articles  deposited  for,  293. 
scrip,  lien  on,  for  advances  upon,  125. 
set-off,  right  of,  365. 
shares,  sale  of,  by,  when  agent  not  entitled   to   commission 

on,  245. 
tortious  pledging,  no  lien,  when,  295. 
winding-up  order,  effect  on  foreign  agent,  of,  330. 
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Bank  Manager, 

authority  of,  139. 

character,  liability  of  bank  for  representations  of,  as  to,  39. 

discount  bills,  authority  to,  142. 

guarantee,  no  authority  to  give,  142. 

prosecute,  no  authority  to,  115. 

statements  of,  liability  of  bank  for,  140. 

Banker,    no     fiduciary    relationship     exists    between     customer 
and,  234. 

Bankruptcy  Act,  1883, 

mutual  credits  under,  328 — 329. 
protection  of  rights  of  principal,  385. 
trustee,  removal  of,  337. 

Bankruptcy  of  Agent, 

appropriation  before,  effect  of,  339. 

authority  to  receive  money  for  principal  terminated  by,  336. 
Bankruptcy  Act,  1883,  s.  44. ..337. 
dismissal,  whether  ground  for,  313. 

indemnity,  no  right  to  have  against  consecpiences  of,  276. 
loss  caused  to  principal  by,  no  right  to,  276. 
mutual  credit  in,  328,  329. 

principal  passes  to  trustee  if  agency  not  notorious,  337. 
proof  in,  filing,  not  binding  election,  405. 
property  of  agent  passes  to  trustee,  337. 
removal  of,  337. 

reputed  ownership,  doctrine  as  to,  338,  339. 
set-off,  right  of,  in,  330,  331. 
termination  of  authority  by,  333. 

trustee,    removal    of,    31st     section     of    Conveyancing    Act, 

1881. ..337. 
147th  section  of  Bankruptcy  Act,  1883... 
337. 

Bankruptcy  of  Principal, 

act  done  in  pursuance  of  power  of  attorney,  when  not  affected 

by,  325,  329. 
act  of  bankruptcy  cannot  be  done  through  an  agent,  9. 
agent,  liability  of,  acts  with  knowledge  of,  326. 
assignment  in  bankruptcy  not  disposition  under  Factors  Act, 

372. 
attorney,  power  of,  how  affected  by,  325. 
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Bankruptcy  of  Pbincipax — continued. 

auctioneer,  how  affected  by,  329. 
authority  of  agent  revoked  by,  320. 

principal  continues  until  notice  of,  328. 
commission  agent  entitled  to  prove  in,  247,  2(36. 
del  credere  agent,  right  to  set  oil'  in,  332. 
irrevocable  power  not  affected  by,  310,  311. 
insurance  broker  cannot  settle  losses  after.  326. 
lien  of  agent,  effect  on,  327. 
mutual  credits  in,  328,  329. 
power  of  attorney,  when  act  done  under  not  affected  by,  310, 

311. 
proof  in,  filing,  not  binding  act  of  election,  405. 
property  of  principal,  what  vests  in  trustee,  332. 
revocation  of  authority  by,  326,  327. 

not    where  irrevocable    power    given, 
310,  311. 
set  off  in,  328. 

settlement  of  losses  by  insurance  broker  after,  326. 
validity  of  act  done  in  ignorance  of,  under  power  of  attorney, 

325,  329. 

Barrister, 

authority  of,  142 — 145. 

collateral  matters  to  suit,  no  authority,  143. 

compromise  by,  when  binding,  143. 

gifts,  cannot  take,  206. 

gratuitous  agent,  1S1. 

negligence,  not  liable  for,  181. 

nonfeasance,  not  liable  for,  182. 

Barter,  not  within  agent's  authority  to,  374,  378. 

Bet,  revocation  of  authority,  effect  of,  281.     See  Gambling. 
Bill, 

agent,  drawn  by,  liability  of  principal,  357,  409. 

authority  to  discount,  what  includes,  92. 

manager  of  bank,  authority  to  discount,  142. 

payment  by,  when  valid,  119. 

Bill  Broker. 

antecedent  debt  of,  right  to  pledge  principal's  bills  fur.  139. 
authority  of,  139. 
definition  of,  138. 
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Bill  Broker — continued. 
duties  of,  138,  139,  '203. 
indemnity,  right  to,  275. 
liability  of,  453. 
pledge,  right  to,  139. 

Bills  oe  Exchange  Act,  103,  410. 

Bill  oe  Exchange, 

acceptor,  liability  of,  176,  451. 

payment  of,  clogged  with  condition.  178. 

act  of  drawing  being  ministerial,  can  be  delegated  to  clerk,  105. 

agent  may  not  take  in  payment,  119. 

payment  less  interest  on,  90. 
•  niployed  to  discount,  authority  of,  92. 
when  authority  to  draw,  93,  170. 

attorney,  power  of,  when  authorized,  making  and  accepting, 
101. 

authority  to  discount,  what  includes,  92. 

authority  of  agent  to  receive  payment  clogged  with  condition, 
170. 

authority  of  agent  to  receive  payment  does  not  include  negotia- 
ting bill,  101. 

bailiff,  farm,  no  authority  to  draw,  93. 

bill  broker,  duties  of,  as  to,  138,  139. 

Bill  of  Exchange  Act,  s.  23...  103,  410. 

clerk,  drawn  by,  liability  of  principal,  104. 

company,  when  liable  on,  176. 

when  cannot  accept,  8. 

contract  by,  with  whom,  176.  409,  410. 

delegation  of  signing  not  possible,  105. 

director,  liability  on,  170. 

discount  of,  authority  to,  what  includes,  92. 

election,  taking  from  agent  is  not,  401. 

farm  bailiff,  no  authority  to  draw,  93. 

indorsement,  effect  of,  103,  409,  410. 

liability  of  agent  on,  103,  409,  410,  451. 
•   of  principal  on,  357,  398. 

lien  in  respect  of,  2S5. 

manager  of  business,  right  to  draw  or  accept,  110,  398. 

negotiation  of,  authority  to  receive  payment  of  debt  does  not 
authorize,  101. 

partner,  liability  on,  101,  399. 
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Bill  of  Exchange — continued. 

payment  by,  agent  no  right  to  take,  119,  120. 

clogged  with  condition,  178. 
power  of  attorney,  when  authorizes  negotiation  of,  101. 
railway  company  cannot  accept,  8. 
signature  of  clerk,  when  sufficient,  104. 
wife,  drawn  by,  liability  of  husband  on,  17(3. 

Bill  of  Lading, 

action,  who  can  bring  on,  450. 
agent  indorsing  liable,  450. 

handing  over  without  payment,  liability  of,  210. 
assignee  of,  receiving  goods  under,  liable  for  freight,  299. 
blank,  indorsement  of,  in  effect  of,  380. 
Bill  of  Lading  Act,  1855. ..450. 

consignee  receiving  goods  under,  liable  for  freight,  450. 
demand   of    delivery,    evidence   of    contract  to   comply    with 

terms  of,  450,  451. 
disposition  by  mercantile  agent,  375. 
document  of  title,  371. 

freight,  person  accepting  goods  under,  liable  for,  451. 
liability  of  master  for  goods,  in  spite  of  exception  in,  203. 
master,  authority  to  sign,  for  goods  shipped,  152. 

no  authority  to  sign,  unless  goods  shipped,  153. 
mercantile  agent,  pledge  by,  of  375,  376,  377.      See    Fad 

Act,  s.  2,  subs.  2. ..374;  s.  10.. .382. 
negotiation  of,  effect  of,  384. 
pledge  by  mercantile  agent,  375,  376,  376.     See  Factors  Act, 

ss.  2,  3. ..374. 
possession  of,  by  mercantile  agent,  effect  of,  374,  375.      See 

Factors  Act,  s.  2. 
stoppage  in  transitu,  defeated  by  transfer  of,  302,  384. 
transfer  of,  effect  of,  302,  384. 

Blank  Transfer,  effect  of  entrusting  agent  with,  360. 

Bona  fide  Dealing,   protection   of    person  dealing  with   agent, 
provisions  as  to,  366,  374,  378. 

Books  of  principal,  agent  no  right  to  take  copy  of,  207,  208. 

Borrow, 

agent  authorized  to,  effect  of,  351. 
manager  of  business  no  authority  to,  110. 

mining  company  no  authority  to,  50. 
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Borrow — audi  mini. 

master  of  ship  may,  if  necessary,  155. 
partner,  authority  of,  to,  19. 
ship's  husband,  no  authority  to,  109. 
stockbroker  entrusted  with  stock  to,  352. 

Bottomry  Bond, 
cargo  on,  157. 
creature  of  necessity,  156. 
master,  authority  to  give,  15G. 
onus  of  proof,  on  holder,  to  justify,  157. 
ship,  on,  when  valid,  155. 
validity  of,  155. 

Bought  and  Sold  Notes, 

broker's  book,  entry  in,  satisfies  Statute  of  Frauds,  134. 

broker's  duty  to  sign,  133. 

clerk  cannot  sign,  133. 

commission,  stockbroker  entitled  to,  though  he  has  not  sent  a, 

241. 
conflict  between  bought  and  sold  notes,  133. 
delegation  of  signature,   133. 
disagreement  of,  effect  of,  133. 
entry  in  broker's  book,  original,  133. 
Inland  Be  venue  Act,  provision  as  to,  240. 
stockbroker's  duty  to  make,  241. 
signature  of,  133. 

Branch  Bank,  winding-up  order  on  head  office,  effect  on,  330. 

Breach  of  Trust,  liability  of  agent  for,  461. 

Breach  of  Warrant  of  Authority, 
agent  liable  for,  439 — 442. 
public  agent  not  liable  for,  476. 

Bribing  Agent, 

briber,  guilty  of  conspiracy  to  defraud,  393. 

estoppel,  right  to  plead  lost  by,  89. 

principal,  right  to  recover  bribe,  391,  393. 

principal  can  elect  whether  to  rescind  contract  or  sue  for  bribe, 

227,  229. 
remedies  of  principal,  222,  223,  391—393. 
right  of  action  against  person,  392,  393. 
third  party  bribing  cannot  rely  on  estoppel,  89. 
adverse  interest,  duty  not  to  have,  197. 
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Broker, 

action  against,  on  contract.  138,  429. 

action  by,  against  third  party,  138,  429. 

agent,  of  whom,  132. 

authority  of,  cannot  sell  in  his  own  name,  137,  13S,  175. 

cannot  sell  his  own  property  to  principal,   L93, 

197. 
cannot  delegate,  133,  135,  163. 
cannot  vary  terms  of  payment,  135. 
credit,  when  can  sell  on,  136. 
to  act  according  to  custom  of  market,  L38,  179. 
to  receive  payment,  137. 
to  sign  bought  note,  133. 
to  carry  out  instructions  cy  pres,  138,  179. 
bill  broker,  138,  139,  203. 
bought  and  sold  note,  duty  as  to,  133.     See  Bought  and  Sold 

.Votes. 
business  of,  6.  132. 

clerk  cannot  sign  bought  or  sold  note,  133. 
commission  of,  132. 

cannot  take  from  third  party,  5,  193.  222. 
from  third  party,  when  can  take,  192,  193. 
principal's  right  to  dismiss,   if   takes,  from   third 
party.  224,  225. 
contract,  duty  as  to,  134,  137. 
liability  on,  428,  429. 
note  of,  stockbroker  must  execute,  240. 
rescind,  no  authority  to,  135. 
variation  of  terms  of,  135. 
country  broker,  set-off  against,  97. 
credit,  may  sell  on,  136. 

custom,  effect  on  contract  of,  93 — 97,  136,  432. 
definition  of,  132. 
delegation  by,  133,  135,  163. 
delivery  of  goods,  duty  as  to,  136. 
dismiss,  principal  may,  if  takes  bribe,  224,  225. 
duty  of,  134,  136,  137,  179.  183. 
factor  distinguished  from.  159. 
indemnity,  entitled  to,  279. 
kinds  of — 

bill  broker,  138,  139,  203. 
corn  broker,  136. 
iron  broker,  198. 
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Broker — continued. 

kinds  of — continued. 

insurance  broker,  03,  97,  138.     See  Insurance. 

metal  broker,  when  not  entitled  to  commission,  244. 

produce  broker,  198. 

ship  broker,  26,  137,  262. 

stockbroker,  135,  136,  19S. 

set-off  against  country  broker,  97,  230,  236. 

wool  broker,  137. 
liability  on  contract,  428,  429,  406. 
lien  of,  2S7. 

money,  duty  to  receive  payment  in,  13. 
particular  lien,  has  only,  287. 
payment,  duty  as  to,  137. 

authority  to  receive,  92. 
variation  of  terms  of,  135. 
possession,  has  not,  4,  175.  363. 
promissory  note,  no  authority  to  take,  136. 
rescission  of  contract  by,  136. 

revenue  laws,  broker  must  execute  contract  note  by,  240. 
sale  on  credit,  136. 

selling  his  own  property,  liability  of,  197. 
set-off,  97,  118,  364,  365. 
ship  broker,  duty  of,  26,  137,  262. 
sold    note,    duty    as    to,    133,    134.      See    Bought    and    Sold 

Nott  . 
variation  of  contract,  no  right  to,  135. 

when  can.     See  Addendum. 

Broker's  Book, 

conflict  between  bought  and  sold  note,  134. 

entry  in,  134. 

signature  of  entry  not  essential,  134. 

Building  Lease,  when  commission  payable  in  case  of,  266. 

Business, 

authority  of  manager  of,  110,  116. 

to  sell,  what  includes,  92. 
ceasing,  when  termination  of  agency,  313,  315. 
manager  of,  how  far  statements  bind  principal,  342. 
person  in  charge  of,  authority,  116. 
principal  liable  for  act  of  agent  if  apparent  owner,  338. 
right  of  action  for  damage  to,  by  slander  of  agent,  390. 
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Buyer, 

disposition  when  in  possession,  380. 

Factors  Act,  ss.  9  and  10,  380—384. 

pledge  by,  380. 

possession,  effect  of,  3S 1 . 

transfer  by,  of  document  of  title  to  goods,  effect  of,  382,  383. 

Cablegram,  liability  of  agent  for  mistake  caused  by,  440. 
Call  on  Shares,  agent  right  to  indemnity  against,  '215,  27!). 
Captain  oe  Man-of-War  not  liable  for  negligence  of  crew,  477. 
Captain  oe  Ship,  authority  of,  96—100,  130.     See  Master. 
Caretaker,  not  mercantile  agent,  300. 

Cargo, 

appropriation  of  proceeds  of,  effect  of,  339. 
mode  of  selling,  158. 
mortgage,  right  of  master  to,  157. 
right  of  master  to  sell,  158. 

Cargo  Owners,  when  master  agent  for,  157. 

Carrier, 

agent  is  not,  3. 

custody  of,  effect  of,  301. 

delivery  to,  effect  of,  300. 

by  mistake,  effect  of,  300. 
mercantile  agent  is  not,  360. 
stoppage  in  transitu,  effect  of,  possession  by,  300 — 302. 

Cash,  duty  to  make  payment  in,  118 — 124. 

Cashier,  authority  to  sell  of,  116. 

CAUSA   Causans,  agent  must  be,   to   entitle   to   commission,  not 
causa  proxima,  261. 

Certificate    of   Veterinary    Surgeon    obtained    by    bribery 
vitiates  contract,  391. 

Certificate    of    Warehousekeeper    not    document    of    title. 
371. 

W.  L  L 
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Chaplain  can  be  appointed  by  majority,  29. 

Character,  Representations  as  to, 
agent  cannot  bind  principal  by,  39. 
bank,  not  liable  for  manager's,  343,  344. 
principal,  when  bound  by,  343. 

not  liable  for  agent's,  343. 
See  9  Geo.  4,  c.  14,  s.  6. 

'Charity, 

liability  of  agent  of,  444. 

committee  of,  24. 

'Charter-Party, 

cancellation  of,  authority  of  ship's  husband,  109. 
commission  in  procuring,  when  agent  entitled  to,  246,  247,  253. 
delegation  of  signing  by  master,  161. 
managing  owner,  duty  to  procure,  203. 

not  entitled  to  commission  on,  287. 
master  no  authority  to  charter,  153. 
can  delegate  signature  of,  161. 
can  only  make  in  foreign  port,  153. 
shipbroker  not  entitled  to  commission  unless  he  procures,  253, 

262. 
shipowner  right  to  refuse,  247. 
signature  of,  176. 
unintelligible,  no  commission  on,  246. 

Cheque, 

agent,  when  may  take,  119 — 124. 
auctioneer  may  take,  for  deposit,  121. 
deeds  ought  not  to  be  parted  with  for,  121,  124. 
deposit  may  be  paid  by,  121. 
deputy  steward,  authority  to  take  crossed,  122. 
form  of  cheque,  122. 
liability  of  agent  for  taking,  119. 
payment  by,  when  good,  120 — 124. 

sale  of  land,  payment  for,  ought  not  to  be  taken  by,  121. 
solicitor,  when  ought  not  to  take,  121,  124. 
See  Payment. 

■Churchwardens,  when  personally  liable,  445. 
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Clerk, 

act  of  drawing  bill  of  exchange  can  be  delegated  to,  165. 

agreement  with,  is  agreement  with  mercantile  agent,  378. 

auctioneer  of,  delegation  of  authority  to,  128,  132. 

authority  to  receive  payment,  116. 

Factors  Act,  s.  6... 378. 

liability  to  third  party  for  money  received  for  principal,  402. 

mercantile  agent  is  not,  369. 

of,  effect  of  agreement  by,  377. 
agreement  with  clerk  of ,  378. 
payment  to,  effect  of,  116. 
solicitor's,  disability  of,  209,  note. 
tender  to,  when  valid,  116. 

Club, 

agent  of,  liability  of,  445. 
committee,  liability  of,  25,  26. 
legal  position  of.  445. 
liability  of  members  of,  32. 

Co-Advexturers,  how  far  agents  of  each  other,  24. 

Co-Agexts, 

executors  of  authority,  27 — 29. 
majority,  when,  can  act,  29. 
survivorship  of  authority,  28. 

Collector  of  Rents,  no   power  to  receive  notice  to  quit  from 
tenant,  145. 

Commission, 

adverse  interest,  agent  having,  not  entitled  to,   15,  191,   194, 

242. 
advertisement,  agent  of,  258. 
agent,  what,  must  prove  to  entitle  himself  to,  244 — 247. 

when  not  constituted  by  paying,  18. 
architect  of,  267,  268. 

benefit  to  principal  from  work,  not  necessary  to  prove,  247. 
building  land,  when  commission  payable,  266. 
causal  connection  between  result  and  agent's  efforts  must  be 

proved,  253. 
colonial  broker  of,  273. 
contract  for,  237,  238. 

damages,  agent  entitled  to,  when  prevented  earning,  262,  2(i4. 
del  credere,  180,  239,  332,  471. 

disadvantageous  terms,  principal  not  bound  to  accept,  24. 

LL  2 
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Commission — contin  ued. 

dismissal,  after,  when  agent  entitled  to,  257,  25S. 

failure  of  agent,  when  due  to  principal,  does  not  deprive  agent 

of  commission,  248,  250. 
fiduciary  agent,  when  not  entitled  to,  239. 
future  orders,  when  entitled  to,  on,  255,  256. 
gaming  contract,  no  commission  on,  241,  242. 
house  agent  cannot  bind  principal  by  handing  paper,  260. 
illegal  contract,  no  commission  on,  241. 
introduction,  when  commission  due  on,  251. 
lease,  renewal  of,  259. 

mortgage  in  possession,  when  entitled  to,  on  rents,  254. 
orders,  future,  when  entitled  to,  on,  250 — 255. 
"order,"  meaning  of,  254. 

paper  handed  by  house  agent  does  not  bind  principal,  260. 
payment  of,  when  due,  265,  266. 
quantum  meruit,  agent  when  entitled  to,  238. 
renewal  of  lease,  when  commission  on,  259. 
secret  profit,  against  taking,  not  entitled  to,  191. 
ship's  broker  only  entitled  to,  when  successful,  262. 

not  entitled  if  charter-party  unintelligible,  246. 
theatrical,  agent  of,  259. 

third  party  from,  agent  when  entitled  to,  242,  243. 
traveller  of,  256,  257. 
unfair  contract,  no  commission  on.  247. 
unintelligible  charter-uarty,  no  commission  on,  246. 
wagering  contract  on,  241. 
winding  up  in,  when,  can  be  claimed,  317. 
work  covered  by,  266. 
when  earned, 

agent  not  entitled  to  commission  on  charter-party  procured 
through  others,  not  sub-agents,  253. 

agent  must  have  done  his  best,  191,  242. 

agent  must  have  been  causa  causans,  not  causa  proodma, 
251,  252,  259,  261. 

agent  must  prove  brought  about  result,  251. 

binding,  contract  must  be,  245,  246.     Orogan  v.  Smith,  1890, 
7  Times,  132. 

business  must  have  been  clone  as  work,  not  as  casual  act, 
244,  245. 

introduction  of  purchaser  who  afterwards  buys  at  auction, 
253. 

loan  on.  21!). 
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Commission — continued. 

when  earned — continued. 

loan  on  different  terms,  243,  244. 
on  rents  collected,  239. 
partnership  articles  exchanged,  243. 

result  too  remote,  card-giving  to  view  house.  256;  and  .see 
note  (//). 
partnership  resulting  from  loan,  261. 
re-letting  of    house,    if   not    owing    to 
renewal  clause.  259. 
shares  on  sale  of,  if  not  sold  through  him,  245. 
where  object  of  agency  effected  through  casual  conversa- 
tion by  third  party,  2.51. 

n  done  by  agent  himself  or  sub-agent,  253. 
work  must  have  been  done  within  scope  of  agency,  244,  24  5. 
agent  employed  to  let  cannot  claim  on  sale,  259,  261. 
principal  cannot  bring  work  outside  agency  to  cheat  agent 

of,  262. 
which  agent  employed  to  do,  243,  244. 
work  must  have  been  done  properly,  246. 

no  commission  on  casual  introduction  at  dinner,  244,  251. 
on  introduction  to  another  agent  after  failure.  245. 
taking  trouble  not  sufficient  to  entitle  to,  246. 
unintelligible  charter,  no  commission  on,  246. 
work  must  have  been  completed, 

loan  must  have  been  procured  on  terms  requested,  243. 
partnership  articles  must  have  been  signed,  243. 
title  of  house  must  have  been  approved  of.  243. 
traveller  of,  256,  257. 

wagering  contract,  no  commission  on,  241. 
work  must  be  done  in  reasonable  time,  244. 

no  commission  on  public-house  sold  year  and  a  half  after, 
and  not  through  agent,  247. 
Commission  Agent,  account  of,  duties  as  to,  189. 
Commissioners,  Navigation,  liability  of,  445. 

Committee, 

athletic  club,  liability  of,  24  (note). 

charity,  of,  444. 

exhibition,  liabilities  of,  24. 

executive,  of  club,  445. 

liability  of,  25,  26,  445. 

provisional  committee,  liability  of,  25. 
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Committee  of  Lunatic, 

liability  on  contract,  439. 
on  executing  deed,  436. 

Common  Employment  doctrine  of,  424. 

Company, 

act  of  agent,  liability  for,  350. 

deceit,  141,  142,  417. 
action  against  shareholders,  when,  cannot  bring,  41V. 
appointment  of  agent,  46. 

arrest  by  servant  of ,  liability  for,  111 — 118,  -42.!. 
Articles  of  Association,  effect  of,  9,  30,  69,  70. 

provision  as  to  use  of  seal,  46. 
authority  of  agent  revoked  by  dissolution  of,  323. 
bill,  when  can  accept,  9. 

liability  on,  176. 
debentures,  liability  for  unauthorized  issue  of,  418,  411). 
deceit  action,  141,  142,  417. 
delegation  of  powers,  8,  166. 
directors,  powers  of,  350. 

ratification  of  acts  of,  69,  70. 
dismissal  of  agent  by  voluntarily  winding  up,  263,  31 6,  317,  323. 
fraud  of  agent,  liability  for,  141,  142,  350,  417. 
holding  out  by,  350. 
knowledge  of  agent,  when  binds,  355. 
Memorandum  of  Association,  effect  of,  9,  419, 

provision  as  to  sealing,  46. 
promoter, 

contract  of  ratification  of,  67,  68. 
fiduciary  relation  of,  228 — 229. 
ratification  of  contract  of ,  67,  68,  73. 

railway, 

acceptance  of  bill,  9. 

arrest  or  assault  by  servant,  liability  for,  111 — 118,  423. 

delegation  of  powers,  8,  166. 
ratification  by,  68,  69,  73. 

shareholder,  68,  69. 
representations  of  secretary,  when  bound  by,  418,  419. 
seal,  who  can  affix,  46. 

solicitor  and  authority  revoked  by  resolution  of,  323. 
shareholder,  when  cannot  sue,  417. 

ratification  by,  68,  69. 
ultra  vires,  what  is,  9,  73,  166,  418,  419. 
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Compensation,  when  principal  liable  to  pay,  for  misrepresentation. 
of  agent,  350. 

Compromise, 

agent  liable  to  third  party,  ii'  without  authority  makes,  449. 
counsel,  authority  to,  144. 

of  amount,  one  for  bribe,  principal  not  bound  by,  392. 
solicitor,  authority  to,  11^. 

Compulsory  Pilot,  liability  of  principal  for,  426,  427. 

Concealment  by  Agent, 

adverse  interest  of,  effect  of ,  16,  191—193,  200,  227,  229. 
effect  of,  on  right  of  principal,  against  third  party,  202,  352. 

Conditions  OF  Sale,  test  of  auctioneers  authority,  128,  129. 

CONDUCT,  ratification  by,  co — 57. 

Conductor, 

'bus  owner  not  liable  if,  driver,  52. 

of  liability  of  master  for  arrest  by,  112 — 116. 

Confidential  Information,  no  right  to  disclose,  207 — 209. 

Consent, 

necessary  to  constitute  agency,  34. 

presumption  as  to  possession  by  mercantile  agent  with.  375. 

Consideration, 

Factors  Act  under,  what  is  good,  377. 

pledge  good  up  to  amount  of,  377,  378. 

necessary  for  validity  of  pledge  or  sale,  Factors  Act,  s.  5,  377. 

delivery  of  document  of  title  is  good,  377. 

of  goods  is  good,  377. 

of  negotiable  security  is  good.  377. 

Consignee, 

advance  by  the  protected,  379. 

agent  for,  when  can  sue,  469. 

delivery  to,  by  mistake,  transfers  no  title,  300. 

lien  for  advances  to  consignor,  379. 

stoppage  in  transitu,  300. 

Consignor, 

lien  for  advances  to,  379. 

possession  by,  effect  of,  379. 

protection  of  advances  to.  379. 

shipment  by  owner  in  name  of,  effect  of,  379. 
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Conspiracy, 

briber  of  agent  guilty  of  conspiracy  to  defraud,  393. 
principal's  right   of  action   against  third  party  if,    prevents 
agent's  acting  for  him,  390. 

(  YjXSTRTJCTION, 

ambiguous  signature,  175,  432. 
attorney,  power  of ,  98 — 102. 
authority,  92.  93,  94. 
signature, 

agent  in  his  own  name,  429,  430. 

as  agent,  429 — 432. 

per  procuration,  103,  104. 

Constructive  Knowledge, 

notice  to  principal,  what  is,  352 — 35  I. 
of  principal,  what  held  to  be,  352—355. 

Contango,  right  of  stockbroker  when  transactions  are  on,  126. 

Contract, 

agent,  when  no  authority  to  make  or  sign,  38,  146,  151. 

of,  when  principal  can  sue  on,  340,  346. 

advances,  when  made,  471. 

custom  by,  432,  433. 

del  credere,  agents,  when,  318,  471. 

foreign  principal,  where,  471. 

illegal,  472. 

lien,  having,  468. 

principal,  disclosed,  40(5. 

principal,  undisclosed,  470. 

as  agent,  effect  of  signing,  429 — 432. 

what  sort  of  contract  agent  should  make,  274. 

when  can  sue  on, 
auctioneer  can  sue  on,  127,  469. 
broker,  right  to  sue  on,  138,  428,  429. 

duty  to  make  binding,  134. 
corrupt,  no  action  under,  472. 
deed  by,  who  can  sue  on,  175,  345,  409,  435. 
factor  can  sue,  159,  471. 
form  of,  agent's  duty  as  to,  17:!. 
illegal,  472. 
indemnity  on,  when  agent  entitled  to,  272. 

not  entitled  to,  272,  273. 
insurance  broker  can  sue  on,  467. 
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Contract — continued. 

land  agent  no  right  to  sign,  146. 

lien,  having  3ue  on.  468. 

lumping  contracts  of  different  clients,  174, 274.    -••  fty.O 

11,  2  K.  B.  726. 
married  woman,  power  of  making,  12. 
note  of ,  broker  musl  execute,  133,  240. 
person  who  signs     -ima  facie,  liable,  420. 
principal,  when,  can  sue  on,  deed  by,  409,  435. 

when  in  his  name.  341. 
cannot  sue  on,  if  agent  contracted  as  prin- 
!.  72,  347,  4H). 
conduct  and  ratification  by,  55,  ")7. 
public,  agent  of,  how  enforced.  475. 
ratification  of,  when  possible.  70,  7:;. 
time  for,  80. 

undisclosed  principal  by,  72. 
representation  of  agent,  341 — 343. 
seal  under,  agent's  duty  as  to.  175. 
signature  of,  176. 

solicitor,  not  authority  to  sign,  38,  151. 
stockbroker  can  sue  on.  434. 
time  for  ratification  of,  80. 

Contractor,  Independent, 
liability  of,  420. 
unlawful  act  of.  when  principal  liable  for.  414. 

Contributory    Xegligence  of  principal    no    defence   to    action 
against  agent  for  negligence,  184. 

CONTROL,  test  of  relation  of  master  and  servant.  420.  421. 

Conversion. 

acts  which  amormt  to,  4,3.5,  456. 

agent,  when  liable  to  principal  for.  181,  455. 

right  to  bring  action  for.  473. 

when  liable  to  owner  of  goods  for.  455,   I 
auctioneer,  liability  lor.  456. 
definition  of.  '■>  -7.  455. 
gratuitious  agent,  liability  for.  1^1 . 
packer  not  liable  for.  4o<>. 

possession,  agent  in.  entitled  to  bring  action  for.  473. 
principal,  right  to  sue  for,  387. 
'   ~t  of,  456. 


88  INDEX. 

Conveyance,  receipt  in,  authority  to  solicitor  to  receive  payment, 
150. 

Conveyancing  Act,  1881, 

attorney  can  execute  deed  in  his  own  name,  sect.  46...  175,  345. 

irrevocable  authorities,  provisions  as  to,  310,  311. 

married  woman  can  appoint  agent  to  execute  deed,  13. 

receipt  in  deed,  solicitor  producing,  sect.  56...  150. 

validity  of  act  done  in  ignorance  of  revocation  of  authority,  325. 

Conveyancing  Act,  1882, 
irrevocable,  sect.  8...310. 

for  a  fixed  time,  sect.  9... 311,  312. 

Convict  cannot  be  principal,  14. 

Co-owners, 

agents  are  not,  of  each  other,  20,  21. 
broker,  liability  to,  26. 
distinguished  from  joint  principal.  20. 
insurance  by  one,  liability  of  others,  24. 
liability  of,  for  acts  of  other  owners,  22. 

for  act  of  managing  owner,  23. 
ship  of,  mutual  rights,  23. 

Corporation, 

action  for  deceit,  when  lies  against,  142,  417. 
appointment  of  agent  by,  non-trading,  39 — 43,  46. 

trading,  44 — 46. 
deed,    agent    of,    may    be     appointed    without     deed    where 

convenience  amounts  to  necessity,  42. 
contract  by,  44. 

fraud  of  agent,  liability  for,  141,  417. 
Public  Health  Act,  provision  as  to,  43.     See  Company. 

Corrupting  Agent,  principal  right  of  action  for,  391,  393. 

Costs, 

action  of  agent,  indemnity  against,  when  entitled  to,  271. 

arbitration,  no  special  lien  for,  296. 

bankrupt  solicitor,  when  cannot  receive,  327. 

principal,  when  can  recover,  from  agent,  214. 

solicitor,  personally  liable  after  authority  terminates  for,  296. 

third  party,  when  can  recover,  from  agent,  448,  449. 
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Counsel, 

authority  of,  142 — 145. 
compromise,  what  can,  1 4 .' J . 
gifts,  disability  from  taking,  206. 
gratuitous  agent,  181. 
negligence,  liability  for,  181. 
non-feasance,  not  liable  for,  1S2. 

Country  Broker,  London  broker  cannot  set  off  debt  of.  against 
principal,  97. 

Credit, 

auctioneer  no  right  to  give,  127. 

broker  may  sell  on,  136. 

exclusive  credit  given  to  agent,  effect  of,  400. 

factor  may  sell  on,  159. 

when  master  of  ship  can  pledge  owners',  155. 

stockbroker  no  right  to  sell  on,  94. 

representations  as  to,  by  agent,  liability  of  principal.  '■>',). 

Creditor, 

authority  given  to,  irrevocable,  309. 
rights  of  co-creditors,  inter  se,  20. 

Criminal  Act, 

agent,  of,  liability  of  principal  for,  425,  420. 

gratification  of,  72,  84,  85. 

prosecution  of  agent  no  defence  to  principal,  426. 

Custom, 

agent  may  be  liable  by,  432 — 134. 

liable  to  principal  if,  does  not  adhere  to,  94. 

not  liable  if,  adheres  to,  179. 
alteration  of  contract  cannot  alter,  95,  23S. 
authority  not  varied  by,  102,  198. 
commission,  amount  of,  fixed  by,  23S. 
contracted  by,  93. 
cotton  market,  134. 
insolvent  client  to  sell  shares  of,  2S0. 
Leeman's  Act,  of  ignoring,  effect  of,  96,  179. 
Lloyds1,  97. 
mode  of  performance  of  contract,  how  affects,  95. 

foreign  courts,  of,  authority  to  conform  to,  102. 

fruit  market,  433. 

hop  market,  of,  432 — 433. 
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titinued. 
proof  of,  134,  435. 
reasonable,  musl  be,  96. 

icitor,  43  i. 
stockbroker,  96,  97,  135,  134. 
stock  exchange,  of,  94,  95,  L37,  2 
stock  <  ■  x  <  •  1 1 : )  n  bag  accounts,  278. 

liability    oi     to<  kbroker    for    genuu  of 

documents,  279. 
Leeman's  A.ct,  of   -  96,  179,  278,  306 — '507. 

tallo  ^-merchant,  of,  L34. 
urn  lasonable,  how  far  binding  on  princi]  !'".  179,  278. 

which  has  been  held  to  be,  97 . 
warrant,  whe]  »,  by,  108. 

wool  trade,  of,  137. 


Da  MACKS, 

.  liability  to  principal  for, 

■n.  214. 
isure  of,  212,  117. 
caused  by  refusing  to  act.  31 
v  iolation  of  duty.  17s.  179. 
liab  )hird  party 

breach  of  warranty  of  authority,  4:39,  44!.  148,  149. 
costs  oi'  action,  14. s. 
measure  of  damages,  447  -449. 
gratuitous  agent,  when  liable  for,  181. 
indemnity  for  damages,  agent  when  entitled  to,  '212. 
principal  liable  to  agent. 

auctioneer,  for  revoking  authority,  263. 
consignee  for  sale  to,  '2('A. 
dismissal,  for,  263,  303. 

by  revocation  of  authority,  312. 
by  non-employment,  314,  315. 

Death  of  Agent,  effect  on  sub-agent,  304,  335. 

Death  of  Principal, 

agency  terminated  by,  321 — 323. 

agent  not  liable  for  exercise  of  authority  before  kno  of, 

323. 
authority  coupled  with  interest,  not  affected  by,  310—313,  325. 
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DEATII  OF   PRINCIPAL — continued. 

Conveyancing  Act,  1881,  s.  47,  protects  agent,  325. 

1882,  ss.  8  and  9,  irrevocable  power,  310— 
313. 
irrevocable  power  not  affected  by,  311. 

power  coupled  with  interest,  not  affected  by,  301—313.  325. 
principal's  estate  not  liable  for  act  done  after,  by  agent,  323. 
Story's  opinion  as  to  liability  of  principal,  324. 

Debiting  Agent,  effect  of,  400,  401. 

acknowledgment  of  authority  of  agent  to  make,  39. 
not  binding,  election,  449. 

Debt, 

antecedent  cannot  be  setoff,  361. 

power  of  attorney  to  receive,  does  not  authorize  taking  bill, 
101. 

Deceit, 

corporation,  where  liable  to  action  for,  142.     See  FrurtJ. 
of  agent  in  course  of  employment,    effect  of,  416,  415,  and 
see  p.  418. 

Declaration, 

principal  when  entitled  to  that  against  trustee,  37. 

Declarations  of  Agents, 

liability  of  agent  for,  439,  442,  464. 
principal  for,  341 — 344,  355,  356,  595. 
servant  of  horse-dealer,  107. 

Deed, 

agent  entrusted  with,  estoppel  by,  351. 

agent  to  execute,  married  women,  when  can  appoint,  13. 

appointment  of  agent  by,  when  necessary,  35,  36. 

committee  of  lunatic  liability  by  execution,  436. 

contract,  when  must  be  by,  40 — 44. 

contract  by,  agent  by,  effect  of,  38. 

Conveyancing  Act,   1881,  s.  10,  married  woman  may  appoint, 

agent  to  execute,  13. 
corporations,  non-trading,  must  appoint  agent  by,  40 — 44. 

trading,  need  not  appoint  agent  by,  44. 
execution  by  agent  in  his  own  name,  175,  777,  345. 
liable  on,  who  is,  409,  435. 
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Deed — continued. 

local  board  can  only  contract  by  deed  if  contract  over  501.  ..43, 44. 

i i kmIo  of  execution  by  agent,  17">,  177,  345. 

poll,  who  can  bring  action  on,  467. 

principal,  liability  on,  409,  435,  436,  439. 

receipt  in,  effect  of,  150. 

sealing,  46. 

Defamation  of  agent,  liability  of  third  party  to  principal  for,  390. 

DEFAULT  of  principal,  liability  for  commission,  250,  251,  262.     See 
Revocation  of  Authority  and  Damages. 

Defence  to  Action, 

against  principal.     See  Action. 

bribery  of  agent,  89,  222,  223,  227—229,  391—393. 

brought  in  agent's  name,  347. 

independent  contractor,  defence  of,  412. 

of  third  party  by  agent,  473. 

on  deed,  not  party  to,  409. 

settlement  of  account  with  agent,  403 — 405. 

scope  of  authority  not  within,  418. 

solicitor  when  authority  to  put  in,  147. 

Definition. 

"  acquiescence,"  58. 

"  agency,"  3. 

"agent,''  1,  3. 

"authority,"  1. 

"broker,"  132. 

••  document  of  title,"  371. 

"gaming,"  281. 

••  general  agent,"  7. 

"  person  "  in  Factors  Act,  372. 

'•pledge,"  371. 

"  power  of  attorney,"  48. 

"  principal,"  1. 

"  ratification,"  54. 

"  servant."  2. 

••  special  agent,"  7. 

"  universal  agent,"  7. 

••wilfully,"  35. 

Delay, 

evidence  of  ratification,  60. 

when,  prevents  third  party  suing  principal,  405. 
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Bel  Credere  Agent, 

agency  contract  need  not  be  in  writing,  180. 

authority  of,  332. 

commission,  what  is,  ISO. 

definition  of,  159. 

duties  of,  180. 

Frauds,  Statute  of,  does  not  affect,  ISO. 

intervention  in  action  of,  by  principal,  471 

insurance  broker,  authority  of,  331. 

principal  suing,  release,  471. 

right  of  set-off,  337. 

Delegation, 
agent  to,  8. 

allotting  of  shares  cannot  be  subject-matter  of,  166. 
arbitrator  cannot,  164,  165. 
auctioneer  cannot,  128,  132. 
authority,  when  can  be,   160,  161. 
bankruptcy,  act  of,  cannot  be,  9. 
bought  note,  -signing  of,  cannot  be,  163. 
broker  cannot,  135,  163. 

company,  allotment  of  shares  in,  cannot  be,  166. 
confidential  agency  cannot  be,  163. 
discretion,  where  power  cannot  be,  15,  165. 

no  power  can  be,  164. 
discussing  how  to  exercise  authority  is  not,  164. 
Factors  Act,  under,  378. 
fiduciary  agent,  cannot,  164. 
illegal  act,  power  to  do,  cannot  be,  163. 
judicial  authority,  cannot  be,  164. 
liquidator,  appointment  of,  cannot  be,  165. 
master  of  ship,  can,  153,  161. 

can  delegate  signing  of  charter-party,  161. 
ministerial  acts  may  be,  15,  165. 
mercantile  agent,  by,  377. 
personal  duty,  cannot  be,  8. 
public  duty,  cannot  be,  8. 
powers  that  may  be,  8. 
principles  of,  161,  162. 

privity  of  contract,  when  created,  167 — 170. 
railway  company,  8,  166. 
shares,  allotment  of,  cannot  be,  166. 
sold  note,  signing  of,  cannot  be,  to  clerk,  135. 
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Delegation — continued. 

sub-agent  to,  choice  of,  163. 
trustee  cannot  delegate,  164,  166. 

Delivery, 

acceptance  of ,  when,  involves  liability  upon,  451. 
broker,  duty  as  to,  1 36. 
buyer,  by,  effect  of,  380. 

rier,  to,  subject  to  right  of  stoppage  in  transitu,  301. 
delivery  order,  demand  of  title,  371. 
document  authorizing,  isdocumentof  title,  371. 
orderfor,  document  of  title,  371. 
seller,  by,  effect  of,  379,  380.     See  Factors  Act,  s.  8. 
warrant  for,  document  of  title,  371. 

Demand,  ratification  of  an  authorized,  76. 

Demurrage,  demand  of  goods,  when  evidence  of    agreement  to 
pay,  451. 

Deposit, 

auctioneer  hold  as  stakeholder,  453. 

ling  contract,  right  to  return  of,  281,  453. 

solicitor,  liability  for  return  of.  452. 

Determination  of  Agency, 
act  of  law — 

bankruptcy  of  agent,  336 — 339.     See  BanJeruptcy. 

principal,  326,  333. 
Conveyancing  Act.  provisions  as  to,  311,  325,  337. 
death  of  agent,  335. 

principal,  311,  321,  325. 
determination  of  ownership  of  principal,  313 — 315,  321. 

subject-matter,  320. 
expiration  of  time,  320. 
lunacy  of  agent,  336. 

principal,  333,  334.     See  Lunacy. 
marriage  of  agent,  336. 
act  of  party, 

appointment  of  receiver,  318. 

authority  coupled  with  interest  cannot  be,  30S,  309. 

may  be   revoked   until  binding   contract  with 
third  party,  305. 
commission   agent's   authority  may   be  revoked  without 
notice,  303. 
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Determination  of  Agency — continued. 
act  of  party — continued. 

compensation  for,  agent,  when  entitled  to,  262,  265,  314. 

consent  by,  258. 

Conveyancing  Act,  1SS2,  provisions  as  to,  325. 

irrevocable,  not  possible,  304 — 312. 

master,  determination  of  authority  of,  324. 

mode  of,  303. 

mortgagee  taking  possession  is,  318. 

notice  of,  when  principal  must  give,  304. 

public  agents,  of,  does  not  terminate  sub-agents,  304. 

receiver,  appointment  of,  is,  318. 

refusal  of  agent  to  act,  318. 

sub-agent's,  determined  by  agent's,  304. 

unless  agent  is  public  agent,  304. 
time  from  which,  takes  effect  between  agent  and  principal,, 
304,  319. 
between  principal  and  third  party,  319. 
gambling  agency,  307,  308. 
notice  of  agent,  when  entitled  to,  from  principal,  304. 

third  party,  when  entitled  to,  from  principal,  319. 

Deviation, 

agent  liable   for  not  inserting  clause  permitting,  182  (note),. 

184,  214. 
authority  from,  liability  of  agent,  211—214. 

Directors, 

acquiescence  in  illegal  act,  effect  of,  63. 
acts,  liability  for,  183. 

allotment  of  shares  cannot  be  delegated,  166. 
authority  of.  30,  69,  70. 

not  affected  by  irregularity  of  appointment,  350. 
bills,  liability  of  directors  on,  9,  443. 
dishonesty,  liability  for,  224. 
dismissal  of,  224,  225. 
duty  of,  199. 

fraud  of,  liability  of  company  for,  350. 
holding  out,  how  far  directors  can  be,  68,  73. 
illegal  act,  effect  of  acquiescence  by,  63. 
irregularity  of  appointment,  how  affects  company's  power  to- 

sue,  350. 
liability  for  negligence,  183. 

w-  M  M 
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Directors — continued. 

majority  of,  authority  of,  30. 

managing  director,  dismissal  of ,  224,  225. 

memorandum  of  association,  effect  of,  on  powers,  69.  73. 

negligence,  liability  for,  183. 

profits  before,  director  not  bound  to  account  for,  193. 

ratification  of  act  of, 

conditions  of,  69. 

when  possible,  69. 

when  not  possible,  66,  07. 
representations  by,  effect  of,  443. 
shares,  allotment  cannot  be  delegated,  166. 

Disability, 

agent,  for  being,  14,  15. 
resulting  from  agency,  204 — 209. 

Disbursements, 

agent,  when  may  sell  to  reimburse  himself,  290. 

right  to  indemnity  for,  270. 
gambling,  cannot  recover.  282—284. 
improper,  cannot  recover,  272. 
lien  of  master  for,  299. 
of  sub-agent  for,  293. 

Discretion, 

agent,  where  can  use,  91,  92. 

cannot  be  delegated,  163,  165. 

counsel  of,  143. 

factor,  under  advances,  cannot  sell  in  exercise  of,  290. 

where  agent,  none  can  act  for  both  parties,  15. 

liability  for  wrong  exercise  of,  182,  183. 

particular  agent  has  none,  90. 

Disclosure,  of  interest,  agent's  duty  as  to,  16,  194. 

Discount, 

agent  must  account  for,  190. 
bill  of,  authority  to,  what  includes,  92. 
custom  of  bill  broker  as  to,  138,  139. 
manager  of  bank,  authority  to,  142. 

Discovery, 

foreign  principal  suing  in  agent's  name,  must  give,  347. 
principal  entitled  to,  against  agent,  228. 

Dishonesty  of  Agent,  right  of  principal  to  dismiss  for,  313. 
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Dismissal  of  Agent, 

dissolution  of  partnership  acts  as,  317,  318. 

taking  secret  profit  justifies,  313. 

revoking   authority  by,   operates   from    time    agent    receives 

notice,  319. 
winding  up,  voluntarily,  amounts  to,  316,  317. 

Disobedience  of  Orders, 

rights  of  principals,  177,  178. 
to  insure,  effect  of,  185. 

Disposition  of  Goods, 
by  buyer,  381. 
by  seller,  379. 

effect  of,  by  mercantile  agent,  372—375. 
fiduciary  agent,  by,  right  of  principal  to  follow,  387—389. 
hiring  agreement,  by,  effect  of,  381,  382. 

Dissolution 

of  partnership  terminates  agency,  317. 

of  company  revokes  authority,  263,  316,  317,  323. 

Distraint,  does  not  authorize  manager  of  mine  borrowing,  50. 

Distress, 

agent  liable  for  claim  under  illegal,  454. 

auctioneer,  when  duty  to  protect  from,  130. 

authority  to  receive  payment  does  not  authorize  levying,  178 

(note). 
bailiff  to  levy,  16. 

illegal,  landlord's  liability  for,  57,  422. 
joint  warrant  for,  how  executed,  29. 
manager  of  mine  cannot  borrow  to  pay  out,  50. 
ratification  of,  77. 

Divorce,  effect  of,  on  contracting  power  of  married  woman,  13. 

Divorce  and  Matrimonial  Causes  Act,  effect  of,  13. 

Dock  Warrants,  document  of  title,  371. 

Documents  of  Title, 

disposition  by  buyer  of,  380. 

by  mercantile  agent  of,  372—375. 

by  seller,  379. 
indorsement  of,  effect  of,  bill  of  lading,  450. 

M  M  2 
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Documents  of  Title-  continued. 

onus  of  proof  on  owner  to  show  agent  not  in  possession  with 

consent,  375. 
stoppage  in  transitu,  defeal  of  right  of,  by  transfer  of,  302,  382 
transfer  of,  mode  of,  38  I. 
transfer  of,  effect  of,  by  mercantile  agent,  372. 

Double  Agency,  when  permissible,  15. 

Duress, 

liability  of  agent  for  money  received  under.  l.'H. 
not  liable,  when,  407. 

Duties  of  Agent, 

accounts,  to  keep,  185,  186. 
action,  to  bring,  against  third  party.  271. 
adverse  interest,  nol  to  have,  15,  193,  197. 
authority,  to  observe.  177. 

substantial  observance  of,  sufficient,  178. 
bill  broker,  139,  203. 

books  of  employer,  duty  as  to,  187,  1SS,  207. 
casualty  to  ship,  to  inform  principal  of,  202. 
contract,  as  to,  173 — 175. 
Conveyancing  Act,  execution  of  power,  175. 
deed,  as  to  signature  of,  175. 
del  credt  r<  agent,  180. 
deposit-money  in  principal's  name,  188. 
disclose  any  interest,  194,  230. 

indemnity,  to  account  for  any  money  received  by  way  of,  191. 
inform  principal  of  agency  affairs.  201,  202. 
insurance  broker,  184,  185. 
managing  owner  of,  203,  2G7. 
master  of  ship  of,  202. 
profits,  to  hand  over,  187,  190. 

property  of  principal,  not  to  mix  with  his  own,  188,  1S9. 
receiver,  duty  of,  188 
skill,  to  use,  183,  184. 
solicitor  of,  183. 

time  to  give  to  principal,  222,  242.  472. 
usage  of  trade  to  act  according  to,  179. 

Ejectment, 

notice  to  quit  cannot  be  ratified,  77. 
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Election, 

bills,  taking  from  agent  not  an  election,  401. 

filing  proof  in  bankruptcy  not  conclusive  evidence  of,  405. 

principal's  election  to  abide  by  contract  does  not  entitle  agent 

to  commission,  191. 
principal  right  to  rescind  contract  or  take  secret  profit,  227,  391. 
third  party,  right  to  elect  whether  to  sue  agent  or  principal, 
400 — 105,  449.  450. 

cannot  if  principal  settled  with  agent,  402 — 407. 

Emergency, 

arrest,  power  of,  112. 

authority  derived  from,  111,  112. 

master  authority  to  act  for  cargo-owners  in,  157. 

Employer,  liability  of,  420,  425. 

Employment,  of  agent,  when  principal  bound  to,  314,  315. 

Enticing  agent  away,  effect  of,  390. 

Extrustixg,  meaning  of,  under  Factors  Act.  373,  375. 

Entry,  ratification  of  unauthorised,  76. 

Estate  Agent, 

commission,  not  entitled  to,  where  neglected  management,  246. 
duty  to  keep  accounts,  186. 
negligence  of,  184. 

Estoppel, 

acquiescence,  when  constitutes,  34,  59,  60,  400. 

agency,  by,  33. 

bribery  of  agent  prevents.  89. 

case  of,  what  necessary  to  prove,  60. 

deeds,  entrusting  agent  with,  when  constitutes,  351. 

delay  in  exercising  right,  when  constitutes,  405. 

principle  of,  35,  356,  357. 
none  where  third  party  not  misled,  89. 
permitting  execution,  400. 

permitting  stranger  to  spend  money,  as  authorized  representa- 
tive of  agent,  400. 
possession  of  buyer,  when  is,  380. 

mercantile  agent,  374,  375. 

seller,  379. 
principle  of,  88,  S9,  356—360. 
ratification  by,  59. 
third  person  must  have  relied  on  facts  alleged  as  constituting,  89. 
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Evidence, 

admissible  to  show  agenl  real  principal,  467 — 169. 

admission  of  agent,  when,  341 — 343. 

agency,  of ,  when  necessary,  394. 

ambiguous  signature,  to  explain,  432. 

authority  of,  acquiescence,  <io. 

custom  of,  to  vary  written  authority,  not  admissible,  102. 

custom  of,  what  is,  434. 

exclusive  i  redil  of,  40. 

interpret,  to  powers,  admissible,  102. 

onus  of  proof  of  negligence,  299. 

pilotage,  compulsory,  of,  299. 

possession,  by  consent,  presumption,  375. 

ratification  of,  what  is,  ■'>'>,  ~><>. 

representations  of  agent,  when  admissible,  341 — 343. 

variation  of  authority  by  custom,  not  admissible,  102. 

Exchange    of    documents    by    mercantile     agent,    when     good 
consideration  under  Factors  Act,  377. 

Exclusive  Credit, 

principle  of,  400,  401. 

what  constitutes  giving  evidence,  question  for  jury,  401.      See 
Election. 

Executor, 

who  can  be,  14. 

ExPBESSUM  facit  turn,  103. 

Factor, 

accounts,  duty  to  keep,  188. 

advances,  under,  exclusive  right  to  sue,  347. 

agent  to  purchase,  rights  of,  291. 

sell,  rights  of,  290. 
agreement  through  clerk  of,  378. 
antecedent  debt,  pledge  for,  effect  of,  376. 
authority  of ,  159,  174,  175. 

payment,  to  receive,  359. 
bankruptcy  of, 

appropriation  before,  339. 
effect  of,  338. 
can  sell  in  his  own  name,  174. 
clerk  of,  agreement  with,  378. 
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Factor — and  in  ut  d. 

credit,  may  sell  on,  159. 
definition  of,  174. 

delegation  of  authority,  not  allowed,  159. 
determination  of  authority,  when,  takes  effect,  324. 
disposition  of  goods  by,  374.  375. 
distinguished  from  broker,  174. 
employment  of,  effect  of,  359. 
entrusting  -with  goods,  what  is,  374. 

effect  of,  117. 
estoppel  in  case  of,  359. 
exchange,  power  to  make.  377.  37s. 
fiduciary  agent,  159. 
general  Hen.  2s 7.  2S9. 
insurable  interest  in  goods,  159. 
Larceny  Act.  provisions  as  to.  376. 
Hen  of,  287.  2S9. 

cannot  sell  to  native,  290. 
mercantile  agent  is,  369. 
payment,  right  to  receive,  159.  359. 
pledge,  right  of,  35s.  374. 
pledge  by,  validity  of,  374— 37s. 
possession  by.  what  is,  370. 
possession,  entrusted  with,  174. 
principal,  rights  of,  against,  preserved,  384 

right  to  act  as,  to  agent.  235. 
revocation  of  authority,  effect  on,  324,  327. 
sell,  authority  to,  in  his  own  name,  3G4. 
set  off,  in  sale  by,  360—  36s. 
sue,  right  to, 

if  principal  under  advances,  471. 

if  contracted  in  Ins  own  name   470. 
supercargo,  when,  15.'. 

Factors  Act,  1889... 368— 386,  479—483. 

False  CoiX,  authority  to  arrest  for  offering,  114,  116. 

False  Imprisonment, 

agent,  liability  of,  for,  462. 

agent,  right  to  indemnity  for  causing,  269 — 271. 

principal  liable  for,  when  within  agent's  authority,  111 — 115 

423. 
principal  not  liable  where  not  within  agent's  authority.  412. 
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Farm  Bailiff, 

no  authority  to  draw  bills,  93. 
liability  of  master  for  torfc  of,  11 '5. 

Fellow  Servant,  liability  of  principal  f  tr  negligence  of,  -124. 

Fiduciary  Agent, 

account,  opening  of,  219. 

accounts,  duty  to  keep,  185—188,  220,  221. 

attachment,  when  liable  to,  223. 

auctioneer,  223  {note). 

bailee,  when  is,  227. 

banker  is  not,  216,  234. 

broker  is  a,  136. 

collector  of  rents,  227. 

commencement  of  relationship  as,  promoter,  228. 

delegate,  cannot,  136,  163,  166. 

director  of  company,  198,  199. 

disclosure  of  interest,  duty  to,  191,  194,  229,  230. 

disposition  of  property  by,  effect  of,  226. 

factor  is,  1  59. 

following  of  goods,  right  of  principal  to  follow,  in  case  of,  226. 

land  agent  is,  195. 

Limitations.  Statute  of,  232 — 235. 

promoter,  rights  of  principal  against,  228,  229. 

servant  is  not,  216. 

solicitor,  194. 

trustee,  16(J. 

Fine,  levy  of,  within  what  time  can  be  ratified.  76. 

Fixed  Period,  irrevocable  authority  for,  311. 

Follow  Goods,  Eight  to, 
limit  of  right,  389. 
principal,  when  right  to,  226,  227,  387 — 389. 

Food  and  Drugs  Act,  breach  of,  by  servant,  liability  of  master, 
426. 

Foreign  Country,  authority  to  do  business  in,  what  includes, 
102. 

Foreign  Factor,  rights  of  principal  against,  235,  336. 
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Foreign  Govermext,  agent  of,  not  liable  to  action,  460. 

Foreign  Principal, 

agent,  primd  facie,  no  authority  to  pledge  credit  of,  408. 

agent  of,  whether  liable  personally,  436,  437. 

discovery,  must  give  if  he  sues,  347. 

liability  of,  168,  407. 

no  privity  of  contract  between  third  party  and,  407,  438. 

sue,  when  he  can,  169. 

Forfeits,  agent  when  entitled  to  commission  on,  254. 

Forgery,  ratification  in  case  of,  84,  85. 

Fraud, 

accounts  will  be  opened  for,  219. 

agent's  fraud,  liability  of  agent  for,  461,  464. 

right  of  principal  to  interrogate  as  to,  228. 
liability  of   principal  for,   141,    142,    348,    414, 
417. 
company  not  liable  to  shareholder  for,  417. 
concealment  by  agent,  liability  of  principal  for,  352. 
corporation,  liability  for  agent's  fraud,  141,  142,  417. 
goods  obtained  by,  effect  of,  373. 

possession  taken  by,  does  not  destroy  agent's  lien,  288,  289. 
principal   liable  when    fraudulently  employs  ignorant  agent, 
355. 
See  Knowledge  of  Agent. 
ratification  of,  55. 
Statute  of  Frauds  cannot  be  used  as  engine  of,  36. 

Frauds,  Statute  of, 

appointment  of  agent,  when  in  writing,  36,  37,  38,  48. 

when  need  not  be  in  writing,  44,  45. 
memorandum  under  17th  section,  129,  133,  134,  180,  211. 

Freight, 

agent  when  liable  for,  450. 

demand,  evidence  of,  contract  to  pay,  450,  451. 

master,  duty  as  to,  152. 

shipbroker,  duty  as  to,  137. 

tender  of,  at  destination,  ends  transitus,  299,  300. 
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I'Yti  ; TJ3S8  EFFORTS, 

agenl   entitled  to  commission  it'   owing  1"  principal's  fault, 

249,  250. 
shipbroker  not  entitled  to  paymenl  for,  262. 
taking  trouble  does  not  entitle  to  commission,  246. 

Furniture,  not  goods  under  Factors  Act,  -'JTl 

Future  <  >rders,  agent,  when  entitled  to  commission  on,  256  -  258. 

Gambling  <  Iontra 

agenl  qo1  entitled  to  commission  on,  282. 

definition  of,  281. 

indemnity  no  right  in  respeel  of,  282. 

principal  can  sue  for  bets  paid  to  agent.  "Jo.";. 

ic\  ocation  of,  281 . 

Stock  Exchange,  on.     See  Universal  Sto      Exchangt  v. 

66  I..  'I'.  612. 
unenforceable,  282,  283. 

Gaming  Act,  L845...280. 

Gaming  Ai  r.  1892...282. 

General  Agent, 
authority  of,  87. 

cannot  bo  restricted  by  secret  instructions,  395,  396. 
master  of  ship  is,  152. 
powers  of,  105,  107. 
Licitor,  to  what  extent,  146.  147. 

Gexeral  Li  ex. 

agents  entitled  to,  '2s~. 
definition  of,  287. 
solicitor  of,  296. 

Gexerae  Words, 

construction  of.  98. 

Goons,  recovery  of,  from  agent  by  principal,  384. 
definition  of,  369,  371. 

GRATUITOU S   A G EXT , 

barrister,  liability  of,  181. 
liability  for  bad  faith,  181. 
non-performance  by,  effect  of,  181. 
skill,  not  liable  for  want  of,  181. 
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Guardians,  clerk  of  workhouse,  should  appoint  by  deed,  4.'). 

Guarantee, 

authority  of  bank  manager  to,  142.     See  Warrant. 
agent  employed  to  discount  bill,  92. 

Hawker  not  mercantile  agent,  369. 

Here  and  Purchase  Agreement,  sale  by  hirer,  effect  of,  381. 

Holding  Out, 

company,  by,  115. 

definition  of,  88,  89,  116,  117. 

effect  of,  116,  117. 

lunatic,  by,  323. 

ways  of, 

auction  room,  sending  goods  to,  117. 
entrusting  agent  with  possession  of  goods,  116. 

of  negotiable  instrument, 
125,  126,  362. 
solicitor  giving  deed  with  indorsed  receipt,  150. 
standing  by,  400. 

Homage  cannot  be  delegated  to  agent,  8. 

Home  Factor,  definition  of,  159. 
Horse. 

authority  implied  by  sending  to  repository,  117. 

arrest  of  owner  for  non-payment  of  fare  of,  liability  of  rail- 
way, 115. 

Horse-Dealer,  authority  of  servant,  by  warrant,  107. 
Hospital  Committee,  liability  of,  444. 

House  Agext, 

authority  of,  146. 

cannot  sign  contract,  146. 
commission  of,  on  reletting  house,  259. 

commission,  entitled  to,   though  obtains  insolvent  tenant,   if 
accepted,  247. 
proof  of  giving  card  to  view  does  not  entitle  to,  256. 
employed  to  let,  cannot  claim  commission  on  sale,  259,  260. 
neglecting  management  not  entitled  to  commission,  246. 
payment  to,  in  what  form  valid,  120. 

Hypothecation,  master  of  ship,  right  of,  155,  156. 
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[gnoran  i:  of  V.k.m.  when  principal  liable  for,  355. 

[LLEGAL  A.CT, 

agenl  cannol  be  appointed  to  do,  '•». 
enl  liable  for,  154,  155,  161 .  162. 
delegation  cannol  be  the  subject  of,  163. 
distress,  whal  is  ratification  of,  57. 
ratified,  cannot  be,  84     86. 
servanl  of,  liability  of  principal,  425,  42< 

Illegal  <  'i. mm.  agenl  Liable  if  makes,  154. 

[LLEGAL  <  '(>M  RA(  t, 

agent  can  recover  money  paid  undi  .472. 

commission  on,  agent  not  entitled  to,  241. 
defence  of,  agent  must  prove  i  i  ily  bo,  241. 

indemnity  of,  agent  righl  to,  280. 

Illiterate  AjQI  nt,  liability  oi  principal  in 

Information, 

agent's  duty  to  give  principal,  195. 

no1  third  parti'    .  - 

[mpbopeb  Payment,  » indemnity  in  j  275. 

Im  \r\  Principal, 

alien.  14. 

convict,  1  1. 

infant,  10,  11. 

lunatic,  1 1. 

married  woman,  12,  13. 

i.\.  [dental  Powers,  what  arc  93. 

Incompatible  Position,  effect  of  agent  assuming,  196.  197. 

[ndemnity,  right  < 

action,  cos!  271. 

agent  not  entitled  to,  when  no  contract  with  third  party.  27:;. 

v.  hen  entitled  to,  269. 

receiving  from  third  party  must  account  for  to  principal, 
192. 
bankruptcy,  no  right  to.  where  loss  caused  by  agent's  own,  270. 
breach  of  contract  by  agent  forfeit-.  272. 
call  on  shares.  275. 

contract  on,  agent  when  entitled  to,  273. 
cost  of  action,  when  light  to.  271. 
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Indemnity — continued. 

cxistoin  of  market,  loss  occasioned  by,  277. 

unreasonable  loss  occasioned  by,  278. 
expenses  for,  270. 
gaming  contract,  282. 
illegal  contract,  in  respect  of,  280. 
laches,  disentitled  to,  276. 
liabilities  against,  275. 
negHgence,  no  right  in  respect  of,  276. 
payments,  improper,  no  right  in  respect  of,  275. 
principal  right  to  benefit  of  any  received  by  agent,  191,  192. 
principle  of,  270. 
right  of  principal  to,  where  agent  violates   his   instructions, 

211,  212. 
shares,  call  on,  275,  279. 
social  stigma,  306,  307. 
stockbroker,  right  to,  278,  279. 

no  right  to,  on  "lumped"  orders,  274. 
third  party  from,  must  be  accounted  for  to  principal,  192. 
tort,  action  for.  272. 

unlawful  act,  where  agent  does  not  know  it  is,  270. 
unreasonable   custom,  loss  occasioned  by  agent,  if  principal 

knew  of  and  consented,  277. 

Independent  Contractor,  liability  for  acts  of,  414. 
Indictable  Offence  cannot  be  ratified,  84 — 86. 

Indorsement, 

of  bill  of,  effect  of,  176. 
transfer  of  goods  by,  3S4. 

Infant. 

agent  can  be,  14. 

attorney  to  prosecute  suit  cannot  be,  16. 

executor  can  be,  14. 

principal  cannot  be,  10,  11. 

ratification  by,  65. 

Inland  Ee venue  Act,  broker  bound  to  give  contract  note,  240. 

Insanity, 

agent  making  contract  with  insane  person,  commission  on,  266. 

of  agent,  terminates  agency.  14.  336. 

of  principal,  revokes  agent's  authority,  333. 

of  third  party  does  not  disentitle  agent  to  commission,  266. 
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I\  olvent  Tenant, 

•  nt V  liability  for  procuring,  184. 
agent  procuring,  commission,  when  entitled  to,  21 7. 

Institute  of  British  Architects,  scale  of  charges,  261. 

Instruction 

damages  t<>r  neglecl  of,  1  78,  212. 
duly  of  agenl  to  obey,  213. 
secret,  effecl  of,  395. 

Insurance, 

i   ent,  authority  of,  108. 

bankruptcy  of  underwriter,  effect  of.  331,  332. 

broker,  authority  of,  93,  108,  L38. 

insurance,  can  effect,  in  his  own  name,  138. 
can  both  be  sued  and  sue,  l<>7. 

insurance  broker,  liability  for  money  paid  by  mistake, 
458,  460. 
liability  of,  434. 
Hen  of,  286,  287. 
-  lit  to  settle  loss,  331,  332. 
business,  customs  of,  !»". 
co-owner  not  liable  for,  unless  directed,  23. 
deed-poll,  person  interested  can  sue  on,  though  not  party  to, 

4(57.  468. 
deviation  clause,  improper,  effect  of,  1^2  [note),  184. 
disclosure  of  all  material  facts  necessaiy  for.  validity  of.  202. 
factor  can  sue  on,  159. 
joint  agents  by,  31. 

knowledge  of  agent  when  affects  validity  of,  355. 
negligence  in  effecting,  1S4,  185.  214. 
ratification  of,  can  be  after  loss  known,  SO. 
salvage  without  benefit  of,  241. 
slip,  effect  of,  306. 
valid  only  when  any  material  fact  disclosed,  184,  352 — 354. 

Ixsrr.AXCE  Broker, 

arbitration,  authority  to  refer  to,  93. 

authority  of,  108,  138. 

bankruptcy  of  principal,  no  authority  to  settle  losses  after,  326. 

cancel  insurance,  no  authority  to,  94. 

defence  against  action  for  premiums  by,  472. 

duty  to  disclose  every  material  fact,  184,  202. 

exercise  of  authority  when  bad,  178. 
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Insurance  Broker — continual. 

improper  insurance,  liability  for  effecting,  184,  185. 

insure,  when  duty  to,  184,  185. 

knowledge  of,  when  affects  principal,  352 — 355. 

liability  to  third  party,  458. 

lien  of,  287. 

losses,  cannot  settle,  93. 

after  bankruptcy  of  principal,  326. 
negligence  of,  liability  for,  184,  1S5. 
risks,  authority  to  take,  108. 
settlement,  to  make,  93. 
sue,  liable  to  be  sued  and  can,  467. 
underwriter,  liable  to,  45S. 

Insurance  Club, 

liability  to  non-members,  411. 
non-members,  liability  to,  411. 

Insurance  Company,  affected  by  knowledge  of  agent.  355. 

Intention, 

agency  cannot  be  constituted  without  intention  of  both  parties, 

34. 
agent,  liability  of,  question  of,  429 — 433. 
liability  of  agent,  when  has  foreign  principal,  question  of,  438. 

Interest,  Authority  coupled  with,  what  is,  309,  310. 
Conveyancing  Act,  1S82,  s.  8,  provision  as  to,  310 — 312. 
irrevocable,  308. 

Interest, 

action  for,  when  principal  may  bring,  221. 

agent's  liability  for,  where  uses  principal's  money,  186,  1S7,  213. 

authority  coupled  with,  304 — 312. 

demand  by  principal  of  his  money,  enough  to  make  interest 

payable,  187. 
duty  of  agent  to  disclose  any  interest  he  may  have  to  principal, 

191,  193,  229,  230. 
fraudulent  conduct  of  agent,  principal  entitled  to  interest,  222. 
solicitor  employing  principal's  money  liable  to  pay,  222. 
time  from  which  runs,  187. 

Interplead,  when  principal  ought  to,  256. 

Interrogatories, 

foreign  principal  must  answer,  347. 

principal's  right  to  put,  to  prove  agent's  fraud,  228. 
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Intervention  of  Principal  in  Action, 

cannot,  if  indebted  to  agent,  or  when  agent  has  lien,  471. 
circumstances  under  which  principal  can,  347. 
del  credi  re  agent  where,  principal  cannot  intervene,  471. 
revocation  of  agent's  authority,  operates  as,  312. 

Introduction, 

commission,  when  payable  on,  253. 

not  payable    if    third    party  refuses   terms   and 
afterwards  buys  at  auction,  253. 
must  have  been  in  course  of  business,  244. 

Irrevocable  Authority, 

attornment  of  agent  makes,  308. 
authority  coupled  with  interest,  304 — 311. 

given  for  definite  time,  not  exceeding  a  year,  311. 
good  consideration,  308 — 310. 
Conveyancing    Act,     1882,    ss.    8    and    9,    provisions    as    to, 

310--312. 
executed,  when,  304. 

loss  caused  to  agent  by  revoking,  when,  306 — 308. 
security  for  debt,  when  given  as,  308. 

Jobbek, 

liability  of,  94. 

principal  liable  for  loss  of  closing,  if  given  choice  of  carrying 

out  contract  with,  27*. 
right  to  sue  principal,  410. 

Joinder,  right  of  principal  to  be  joined  in  action  for  money  paid 
by  mistake,  460. 

Joint  Adventurers,  how  far  agents  of  each  other,  24. 

Joint  Agents,  liability  for  acts  of  each  other,  335. 

Joint  Authority, 

directors,  authority  of,  30. 

does  not  survive,  28. 

execution  of,  27,  28. 

exercise  of,  29. 

liability  of,  where  no  principal,  32. 

majority,  when  can  exercise,  29. 

survival  of,  does  not  survive,  28,  29. 

exception  for  public  purpose,  28. 
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Joint  Creditors,  mutual  rights,  'Jo. 

Joint  Contractors,  effect  ofjudgmenl  against  one  27. 

Joint  Owners, 

account,  right  to,  21. 

liability  to  agent,  2(i. 

not  agents  of  each  other,  21. 

possession  of  one,  not  of  all,  21. 

when  trustees,  how  must  act,  22. 

Joint  Principals, 

adventurers,  when  are,  24. 
agents,  when,  of  each  other,  19,  26. 

agreement  necessary  to  constitute,  24. 

committee,  liability  of ,  25. 

joint  ownership  does  not  constitute,  21,  2.'J. 

judgment  against  one,  bar  to  action  against  remainder,  27. 

managing  owner,  only  agent  of  those  who  appointed  him,  23*.. 

partners,  are,  19. 

ship,  co-owners  of,  are  not,  23. 

sue,  must  jointly,  2G. 

Joint  Stock  Company, 

appointment  of  agent  by,  46. 

articles  of  association  only  agreement  inter  se  of  shareholders,. 

and  not  contract  with  third  party,  38. 
seal  of,  who  can  affix,  46. 

Joint  Tenant, 

not  joint  principal,  21. 

notice  to  quit  by,  good,  21  (note). 

Journey,  authority  of  solicitor  to  undertake,  151. 

Judgment, 

against  one  joint  principal,  liar  to  action  against  other.  27. 

agent  not  responsible  for  wrong  exercise  of,  182. 

evidence  of  election,  402. 

solicitor,  when  authority  continues  after,  149. 

when  agent  may  use  his,  <)2. 

Judicial  Authority, 

arbitrator  cannot  delegate  power,  164. 
cannot  be  delegated,  164. 
W.  N  N 
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Knowledge, 

agency  of,  prevents  set-off,  365,  366. 

agent's,  when  that  of  principal,  352 — 355. 

bank  of,  that  securities  are  not  customer's,  126. 

fraud  of,  not  bar  to  account,  220. 

principal's,  may  make  contract  by  agent  fraudulent,  355. 

ratification  necessary  for,  55,  63,  84. 

set-off,  prevented  by  knowledge  of  agency,  365,  366. 

termination  of  agency  of,  effect  of,  319. 

third  party's,  of  goods  being  principal's,  prevents  lien,  364. 

set-off,  365. 
when  not  bar  to  account,  220. 


XiACnES, 

agent  seeking  indemnity  against  principal,  must  not  have  been 

guilty  of,  276. 
bar  to  action  by  third  party  against  principal,  405,  406. 
not  ground  for  assuming  ratification,  59,  63. 

Land  Agent, 

authority  of,  145,  146. 
commission,  when  entitled  to,  246,  247. 
disability  of,  when  dealing  with  principal,  195. 
negligence  of,  246. 

Larceny  Act,  how  affects  agent,  376. 

Leeman's  Act, 

number  of  shares  must  be  inserted,  96. 
Stock  Exchange,  habit  to  ignore,  96,  277. 

principal,  how  far  bound  by,  96,  307. 

Libelling  of  Agent,  principal  has  right  of  action  against  third 
party  damaging  business  by,  390. 

Liability  , 

agent,  when  entitled  to  be  indemnified  against,  275. 
antecedent  liability,  set-off  in  respect  of,  bad,  367,  376,  377. 
definition  of,  377. 
pledge  in  respect  of,  valid,  377. 

Licensing  Act,  liability  of  principal  for  breach  of  by  agent,  426. 
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Lien  of  Agent, 

acquired,  how,  288. 

agent  having,  can  sue  third  party,  468. 

attaches,  when,  2S6. 

to  what.  286. 
auctioneer's,  294. 
banker's,  295,  296. 

bankruptcy  of  principal  does  not  affect,  327. 
broker's,  287. 

claim  barred  by  statute,  lien  for,  good,  287. 
consignee  of,  when  transferable.  379. 
custody,  where  goods  entrusted  only  for,  no,  292,  295. 
definition  of,  285. 

expense  of  exercising,  principal  not  liable  for,  286. 
general,  287. 

inconsistent  claim,  lost  by  making,  291. 
insurance  broker's,  286. 
kinds  of  lien,  287. 

Limitations,  Statute  of,  does  not  affect,  287. 
London  agent  of,  298. 
lost  by  losing  possession,  289,  290. 

contract  not  to  enforce,  292. 

making  inconsistent  claim.  292.  293. 

taking  security,  291. 

waiving,  292. 
maritime,  29S. 
master  of  ship,  292,  299. 
packer's,  287. 
particular,  287. 

possession  obtained  by  misrepresentation,  no  lien,  376. 
depends  on,  288,  289. 

fraudulent  retaking  by  principal  does  not  affect,  288, 
289. 
realization  of,  290. 

sale  of  goods,  transfer  and  lien,  to  price,  289. 
security,  taking,  destroys  lien,  291. 
solicitor's,  296,  29S. 
stockbroker's,  287. 
sub-agent  of,  293,  294. 
third  party  right  to  sue,  where  has,  466. 

tortious  pledging  goods  revives  owner's  right  to  possession,  295. 
waiver  of,  292. 
wharfinger's,  2^7. 

N  N  2 
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Lien  of  Third  Party  for  advance  to  agent,  only  arises  where 
made  in  belief  agent  true  owner,  366. 

Limitations,  Statute  of, 

acknowledgment  by  agent  prevents  running  of,  343. 
action  for  account,  when  begins  to  run,  235. 
defence  of,  by  agent,  234. 
lien  not  affected  by,  2S7. 

Lloyd's,  custom  of,  97. 

Loan, 

by  agent,  ratified  by  taking  interest,  61. 

deeds,  entrusting  agent  with,  to  raise,  effect  of,  351. 

to  agent,  agent  no  authority  to  borrow,  50,  110. 

master  of  ship,  when  has  authority  to,  154. 
to  principal,  commission  on,  243,  249.     See  Commission. 

Local  Board, 

authority  to  appoint  agent,  43. 
to  contract,  43,  44. 

London  Agent,  liability  to  client,  170. 
lien  of,  298. 

Loss, 

agent  not  liable  for,  if  he  adheres  to  usage  of  trade,  S9,  179. 
insurance  can  be  ratified  after  known,  80. 
insurance  broker  no  right  to  pay,  93. 

Lunatic, 

agent  cannot  be,  14. 

becoming,  terminates  agency,  11,  330. 
contract  with,  when  fair  and  executed,  upheld,  1 1 . 
irrevocable  authority,  effect  of  principal  being,  311. 
liability  of  agent  acting  for,  when  knows  fact,  11,  333. 
necessaries,  liability  for,  1 1 . 

piincipal  becoming,  revokes  agent's  authority,  12,  333. 
principal  cannot  be,  11. 
third  party  becoming,  does  not  disentitle  agent  to  commission, 

266. 
validity  of  agent's  act  in  pursuance  of  a  power  of  attorney.  325. 

Majority,  public  authority  well  executed  by,  22. 
Malicious  Act  of  agent,  liability  of  principal,  413,  425. 
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Max  ujeb  of  Bank, 

acceptances  of  bills,  duty  to  obtain,  142. 

authority  of,  139,  142. 

bank,  when  liable  for  fraud  of,  141,  .'349,  350. 

character,  representations  as  to,  no  authority  to  make,  140. 

discount  bills,  has  authority  to,  14:2. 

Managei;  of  Business, 

apparent  authority,  398. 

borrow,  no  authority  to,  50,  110. 

mining  company,  no  authority  to  borrow,  50. 

statements  of,  how  far  bind  principal,  342. 

tender  to,  when  good,  116. 

Managing  Director, 

authority  of,  .350  {note), 
compensation  for  dismissal,  203  [note). 

Managing  Owner, 

authority  of,  24,  10S,  109. 

charter-parties,  commission  on,  203,  267. 

duty  of,  109. 

liability  of  co-owners  to,  23. 
Managing  Committee,  liability  of,  24. 

Manor,  Steward  of, 

authority  to  receive  payment,  122, 
delegation,  by,  165,  166. 

Market  Overt,  effect  of  purchase  in,  387. 

Marine  Insurance,  undisclosed  principal  can  sue  on,  though  not 
mentioned  in  deed,  467,  468. 

Maritime  Lien,  master  has,  298. 

Marriage, 

effect  on  agency,  311. 

principal,  irrevocable  authority,  not  affected  by,  311. 
Married  Woman. 

agent,  when  may  be,  14,  16. 

appointment  of  agent  by,  13. 

common  law,  position  of,  12. 

contract,  power  to,  12,  13. 

divorce,  effect  on,  13. 

executor,  can  be,  14. 

payment  of  costs  by,  13. 

principal  can  be.  12,  13. 
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Makhied  Women's  Property  Act,  1893.. .12. 

Master  of  Ship, 

agent  for  whom,  23,  151. 

of  necessity,  49. 
authority  of,  152 — 159. 

bill  of  lading,  to  sign  if  goods  on  board,  152. 

none  if  goods  not  on  board,  153. 
borrow,  to,  154. 

charter-party  can  delegate  signing,  161. 
co-owners,  when  agent  for,  23. 
delegate,  to,  153,  161. 
employment  of  ship,  153. 
freight,  contracts  as  to,  153. 
liability  of,  necessaries,  457. 
lien  of,  for  disbursements,  157,  298,  299. 
nonfeasances  and  neglect  of  crew,  463. 
overloading  by,  liability  of  principal,  426. 
pledge,  cargo,  157.   . 

ship,  155. 
protect  goods,  203. 

remuneration  from  third  parties,  cannot  sue  for,  201. 
repair,  153. 

revocation  of  authority,  324. 
sell  cargo,  15S. 

ship,  158,  159. 
wages,  298,  299. 

Measure  of  Damages, 

in  action  against  agent  by  principal,  212,  318. 

third  party,  447,  448. 

Memorandum  of  Association,  acts  outside,  ultra  vires,  73. 

Mercantile  Agent, 

agreement  with  clerk  of,  378. 

antecedent  debt  or  liability,  pledge  for,  effect  of,  376. 

clerk  of,  agreement  with,  371. 

consideration  for  disposition,  when  good,  374. 

definition  of,  360,  369. 

disposition  of  goods  by,  when  good,  372—374. 

documents  of  title,  definition  of,  371. 

estoppel  after  revocation  of  authority,  374. 

exchange  of  securities  by,  377. 
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Mercantile  Agent — continued. 

interest  transferred  by  pledge,  377,  378. 

owner,  right  of,  against,  384. 

pledge  by,  when  good,  372. 

pledge  of  documents  same  as  pledge  of  goods,  372. 

possession,  definition  of,  370. 

of  documents  of  title,  effect  of,  372. 
with  consent  of  owner,  definition  of,  373. 
presumption  as  to  possession  of,  375. 
rights  of  owner  against,  384. 
transfer  of  documents  of  title,  mode  of,  384. 
validity  of  pledge  by,  372 — 375. 
of  sale  by,  372 — 375. 
of  sale,  disposition  of  goods  by,  372 — 375. 

Merchant    Shipping    Act,    1854,    liability    of    shipowner    for 
negligence  of  pilot,  427. 

Merchant  Shipping  Act,  1894.  master,  lien  for  disbursements,  157. 

Ministerial  Acts,  vnaj  be  delegated,  15,  165. 

Misfeasance, 

gratuitous  agent,  liability  for,  to  principal,  181. 
liability  of  agent  for,  to  third  party,  462,  463. 

Misrepresentation, 

authority  of,  by  agent,  liability,  439 — 441. 
damages  for,  447—449. 
law  of,  agent  not  liable  for,  442. 
principal,  when  bound  by,  340 — 345,  3-56. 

third  party,  when  entitled  to  compensation  against  principal 
for,  356. 

Mistake, 

agent  when  liable  for,  182. 

not  liable  for  mistake  of  law,  442. 
broker  liable  for  mistake  to  third  party,  448. 
goods  delivered  by,  give  consignee  no  title,  300. 
money  paid  by,  who  can  bring  action,  459. 

joinder  of  principal  in  action,  460. 
agent  in,  can  be  recovered  from  third  party, 
390,  472. 
to  agent  in,  can  be  recovered  by  third  party,  457. 
mutual,  agent  not  liable,  443. 
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Mistake — contin  tied. 

principal  can  recover  money  paid  by  agent  by,  472. 

liable  for  mistake  of  agent,  420,  421,  423. 

Hal  ilo  to  agent  for  mistake,  13-3. 
solicitor  of,  liability  of  client,  149. 

stoppage  in  transitu,  right  of.  not  affected  by  delivery  by,  300. 
telegram,  caused  by,  liability  of  agent,  421,  440. 
third  party  can  recover  money  paid  by,  457. 

Mixing, 

account,  principal  a  right  to,  where  agent  mixed  properties, 

LSS. 
contract   of  principal,   and  with  contract  for  another   person, 

liability  of  agent,  174. 
if  agent's  property  mixed  with  principal's,  principal  right  to  a 

charge  on,  18G,  227. 
sale,  agent  for,  ought  not  to.  108. 

Money, 

improperly  paid  by  agent,  no  right  of  retainer  or  indemnity 

for,  275. 
mistake,  paid  by,  right  of  agent  and  principal  to  recover,  472. 
retained,  of  principal,  agent  liable  for  interest  on,  213,  221. 

Money  Lender, 

authority  of,  126,  139. 
set-off,  365. 

Mortgage, 

authority  of  master  to,  155,  156. 

possession  by  mortgagee  determines  agency,  318,  321. 

Mortgagee, 

joint  agents  for  one  another,  22. 

in  possession,  right  to  charge  commission,  239. 

Motive,  for  bribery,  court  will  not  inquire  into,  392. 

Municipal  Corporation. 

appointment  of  agent  by,  40,  41. 

contracts  of,  40 — 45. 

solicitor,  appointment  of,  42,  43. 

Mutual  Credit, 

object  of,  328—331. 

sot-off,  under  Bankruptcy  Act,  328 — 331. 


INDEX.  69 

Navigation  Commissioners,  liability  of,  445. 

Necessity, 

agent  of,  49. 

authority  derived  from,  52,  53,  110. 

bottomi-y  bond,  creature  of,  155 — 157. 

cargo,  sale  of.  in  case  of,  157,  158. 

master,  authority  to  act  for  cargo  owner  in,  157. 

ship,  sale  of,  in  case  of,  157 — 159. 

Negligence, 

agent's  liability  to  principal,  185. 

to  third  party,  462. 
architect,  246  (note). 
auctioneer,  of,  what  is,  246  (note), 
cheque,  in  taking,  120. 

compulsory  pilot,  liability  of  principal  for,  426,  427. 
deviation  clause,  by  inserting  improper,  182  {note),  184. 
gratuitous  agent,  liability  for,  181. 
insurance  broker,  of,  184,  185,  214. 
insure,  omitting  to,  185. 
land  agent,  184. 
master,  liability  for,  4613. 
onus  of  proof,  427. 
paid  agent,  what  is,  in,  182 — 184. 
paying  money  before  necessary,  1S5. 
principal's,  enabling  agent  to  commit  fraud,  350,  351. 

no  defence  to  agent,  184. 
principal,  liability  for  agent's,  412—414,  420—423. 
public  agent,  liability  for,  476,  477. 
servant's,  liability  of  principal  for,  422—424. 
solicitor,  of,  liability  of  client,  421. 
sub-agent,  of,  agent  liability  for,  168,  171. 
public  agent,  liability  for,  476. 

Negotiable  Instrument,  entrusting  agent  with,  effect  of,  125, 
362. 

Nonfeasance, 

agent  not  liable  for,  to  third  party,  463. 

master  of  ship  liable  for,  463,  464. 

non-insurance,  agent's  liability  for,  to  principal,  184. 
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Notice, 

abandonment  of,  ratification  of,  78. 

advance  at  time  of,  prevents  set-off,  366. 

agency  of,  prevents  set-off,  366. 

bankruptcy  of  principal,  of,   necessary  to  terminate  agency, 

328,  330. 
broker,  notice  of  principal,  not  necessary  to  prevent  set-off,  364. 
commission   agent,    not   entitled   to   notice   of    revocation   of 

authority,   303. 
custom,  unreasonable,  principal  not  bound  unless  has,  278. 
dishonour  of,  ratification  of,  79. 

failure  of  agency,  duty  of  agent  to  give  principal,  179,  180. 
illegality  of,  necessary  for  ratification,  51. 
limited  authority,  of,  how  given,  103. 
name  of  principal  not  necessary  to  prevent  set-off,  366. 
resignation  of  agency,  agent  should  give,  318. 
revocation  of  authority,  agent  right  to,  304. 

when  takes  effect,  319. 

commission  agent  not  entitled  to,  303. 

to   third    party,    when    ought    to    be 
given,  319. 
set-off,  none  after  notice  of  agency,  366. 
solicitor,  to,  effect  of,  146,  147. 
stoppage  in  transitu,  what  sufficient,  301. 
want  of  authority,  effect  of,  372. 

Notice  to  Quit, 

cannot  be  ratified,  77. 

joint  tenant,  one,  can  determine  lease,  21  (note). 

Omnibus, 

driver  of,  cannot  delegate  driving,  163. 
stranger  driving,  when  agent  of  necessity,  51. 

Onus  of  Proof, 

agency,  of,  on  whom,  394. 

agent,  on,  to  prove  disclosure  of  interest,  16,  229. 

authority  of  agent,  on  third  party,  to  prove,  394. 

bottomry  bond,  holder  of,  to  prove  necessity  of,  157. 

lunacy,  knowledge  of,  11. 

negligence  of  crew,  on  whom,  427. 

purchaser  of  ship  from  master  to  justify  sale,  159. 

solicitor  on,  to  prove  retainer,  48. 

want  of  consent  of  owner  to  possession,  375. 
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Option, 

contract  made  by  agent,  to  avoid,  15. 
ratification  of,  78. 

Orders,  commission  on,  meaning  of,  254. 

Ostensible  Authority, 

agent  ostensible  owner,  liability  of  principal,  357,  398. 
principal  bound  by  acts  within,  92,  93,  105,  107,  117,  356,  400. 
principal  liable  to  extent  of, 

where  holding  out,  88,  89. 

where  not  holding  out,  400. 

owner  of  Goods, 

following  goods  or  produce,  right  to,  387 — 389. 
protection  of,  by  Factors  Act,  384. 

Ownership  of  Property,   effect  of  owner  permitting  agent  to 

assume,  357,  398. 
Order  III.  r.  8,  summons  for  account,  217. 

Order  XV.  r.  1,  accounts  in  Queen's  Bench  Division,  217,  218. 

Packer, 

conversion,  liability  for,  456. 
lien  of,  287. 

Parliamentary  Powers  cannot  be  delegated,  8,  166. 

Parol  Contract, 

corporation,  appointment  of  agent  by,  40,  41,  44,  45. 
local  board  by,  43. 
principal,  liability  on,  176. 
trading  corporation  may,  44. 
what  is  a,  176. 

Parol  Evidence, 

admissions  of  agent,  341,  343. 
admissible, 

ambiguous  authority  to  continue,  91. 

signature  to  explain,  447,  452. 
agent  to  show  is  the  contracting  party,  469. 
authority  given  partly  verbally,  103. 
representations  of  agent,  of,  341,  343. 
variation  of  authority  by  custom  not  admissible,  102. 

Part  Performance,  contract  of  agent  of  principal,  when  bound 
by  third  party>  "41  >  46. 
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Particular  Agent,  definition  of,  7,  88,  90. 
Particular  Lien,  definition  of,  287. 
Partner, 

accounts,  right  to  inspect,  1st. 

agents  for  one  another,  19. 

definition  of,  19. 

dissolution  of  partnership,  dismissal  of  agent  by,  318. 

joint  principal,  19. 

sleeping,  liability  of,  399. 
Partnership,  dissolution  of,  equivalent  to  dismissal,  317. 
Part  Owner,  not  liable  as  such,  for  act  of  other  part  owners,  21. 
Payment, 

agent,  liability  of,  by.  451 — 453. 

agent  to,  when  defence  to  action  against  principal,  102 — 106. 

attorney,  power  of,  under  payer  protected,  32.3. 

auctioneer  when  right  to  receive,  92. 

authority  to  sell  includes  authority  to  receive,  92,  1 1(3.  1 1 7     1 24, 
150,  359.  395,  397. 

bankruptcy  of  agent,  revocation  of  power  to  receive,  336,  -!37. 
principal,  agent  no  right  to  make,  320. 

bill  of  exchange,  by,  119. 

broker,  authority  to  receive,  137. 

business,  to  person  in  charge  of,  116. 

cheque  by,  120 — 124. 

clerk,  authority  to  receive,  116. 

Conveyancing  Act,  protection  of  payment,  150.  325. 

defence  to  action,  when,  393. 

factor,  authority  to  receive,  159.     » 

freight,  to  shipbroker,  137. 

insurance  broker  no  right  to  make,  93. 

mistake,  by,  liability  of  agent  to  return,  457 — 459. 

person  in  charge  of  business  has  authority  to  receive,  lib'. 

principal,  liability  for  money  received  by  agent.  411. 
when  bound  by,  119,  120. 

promissory  note  not  proper  form  of,  94. 

ratification  of,  79. 

servant,  rule  as  to,  122. 

set-off  by,  when  good,  118,  119. 

solicitor,  payment  to,  when  good,  150. 

stakeholder  to,  rule  as  to,  283,  284,  453. 

.sub-agent  to,  does  not  bind  principal,  137. 

time  of.  120. 
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Person,  definition  of,  in  Factors  Act,  372. 

Per  Procuration,  effect  of  signing  contract,  10.'}— 105. 

Per  Telegraphic    Authority,   authority  implied    by   signing, 
441. 

Petition  of  Eight,  remedy  against  public  officer,  475. 

Pilot   Compulsory,  shipowner's  liability  for  negligence  of,  420, 
427. 

Pledge, 

antecedent  debt  or  liability  for,  by  mercantile  agent,  370. 

bill  broker,  authority  to,  139. 

buyer,  by  effect  of,  380. 

consideration  for,  when  good,  377. 

definition  of,  under  Factors  Act,  371. 

documents  of  title,  effect  of,  376. 

factor's  authority  to,  359,  374. 

lien  does  not  give  authority  to,  290. 

mercantile  agent,  by,  effect  of,  372 — 374. 

pledgee,  right  of,  under  Factors  Act,  370. 

right  of,  at  common  law,  290. 
seller,  by,  effect  of,  379. 
stockbroker,  by,  of  shares,  when  valid,  361. 
tortious,  destroys  factor's  lien,  295. 

Policy  of  Insurance,  principal  may  sue  on,  though  not  mentioned, 
467,  468. 

Possession, 

agent  with  possession  of  negotiable  securities,  125,  120. 

authority  implied  by  intrusting  agent  with,  116,  ,117. 

broker  has  not,  132,  175. 

buyer,  by,  effect  of,  380. 

consent  of  owner  to,  by  agent,  375. 

conversion  when  taking  possession  is,  455,  456. 

definition  of,  under  Factors  Act,  370. 

factor  has,  159,  174. 

intrusting,  mercantile  agent  with,  what  is,  372,  373. 

joint  owner,  by,  not  possession  of  others,  21,  22. 

lien  depends  on,  289. 

mercantile  agent  by,  authorizes  disposition  by,  372 — 375. 

after  consent  withdrawn  of  owner,  37  1. 

exchanges  by,  377. 
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Possession — contin  ued. 

negotiable  instrument,  of,  125,  126,  361,  362. 
principal  taking,  by  fraud  does  destroy  lien,  289. 

Post  Master,  liability  for  negligence  of,  463. 

Power  of  Attorney, 

construction  of,  98 — 100. 
definition  of,  48. 

Power, 

coupled  witb  interest,  what  is,  308,  309. 
Conveyancing  Act,  provisions  as  to,  310 — 312,  325. 
delegation  of,  163. 
revocation  of,  310 — 312. 

Premium,  agent,  when  entitled  to  return  of,  472. 
Presents,  when  agent  cannot  take,  205. 
Presumption. 

consent  of  owner  to  possession  of  mercantile  agent,  375. 

foreign  principal  not  liable,  436,  437. 

Principal, 

acquiescence,  effect  of,  60—62. 
agent  of  necessity,  when  liable  for,  50. 
alien  may  be,  14. 

business,  right  to  do  business  of  agency  personally,  264,  265. 
contract,    cannot    ratify   unless    in   existence   when 
made,  66. 
convict  cannot  be,  14. 
definition  of,  1. 

employment  of  agent,  limits  of,  8,  9. 
infant  cannot  be,  10. 

joinder  of  in  action  by  third  party  against  agent,  460. 
lunatic  cannot  be,  11. 

becoming,  determines  authority,  12. 
married  woman  can  be,  12. 
private  instructions,  effect  of,  397. 
privity  of    contract,   when  exists    between,   and    sub-agent, 

167—169. 
person  who  can  be,  10. 
qualification  of,  10. 

representation  of  agent  to  character,  not  bound  by,  39. 
scrip,  estoppel  by  entrusting  agent  with,  125. 
undisclosed,  ratification  of  contract,  72. 
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Principal — cord  in  ued. 
rights  against  agent, 

account,  185 — 187,  215 — 218.     See  Account. 

conversion  for,  181. 

credit,  no  action  for  loss  of,  213. 

damages,  211 — 213. 

declaration  that  agent,  a  trustee,  226. 

dismiss,  to,  224,  225,  313. 

disobedience  to  order,  remedies,  indemnity  against  conse- 
quences, 211. 

election  to  rescind  contract  or  take  secret  profit,  227. 

factor,  right  to  act  as  to  agent,  238. 

gratuitous  agent,  181. 

indemnity  for  violation  of  duty,  211 — 213. 

interest  of  money  in  agent's  hands,  186,  1S7,  213,  221. 

limitations,  defence  of,  232 — 234. 

mistake,  no  action  for,  182. 

mixing  principal's  property  with  agent's,  186,  188,  227. 

money  had  and  received,  222. 

money  paid  without  authority,  to  recover,  210,  213. 

negligence,  214. 

non-feasance,  181. 

Queen's  Bench  Division,  216,  218. 

secret  profit,  for,  222. 

skill,  want  of,  214. 

trustee,  declaration  that  agent  was,  226. 

violation  of  duty  by  agent,  effect  of,  211,  227. 
liability  to  agent, 

commission  for,  237 — 268.     See  Commission. 

damages  for  preventing  agent  earning  commission,  262, 
303. 

indemnity,  269  —  284.     See  Indemnity. 
liability  to  third  party, 

account,  settlement  of,  with  agent,  effect  of,  402 — 405. 

acts  of  agent  for,  400,  411 — 417. 

apparent  authority  of,  agent,  395,  396. 

apparent  owner,  where  agent  is,  398 — 400. 

arrest  by  agent,  111 — 116,  423. 

bailment,  by,  423. 

bills  on,  signed  by  agent,  409. 

character,  representations  as  to,  343,  344. 

compulsory  pilotage,  for,  426,  427. 

contract  on,  394. 
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Principal —  cont in  ued. 

liability  to  third  party     continued. 
credit  to  agent,  effect  of,  -100. 
deed,  liability  of  principal  under,  409. 
defence,  third  party,  against, 

election,  401. 

exclusive  credit  to  agent,  -loo. 

judgment  against  agent,  402. 
delay  of  third  party  in  suing,  effect  of,  402 — 407. 
election,  effect  of,  401,  449,  450. 
fraud  of  agent  for,  348,  349. 
holding  out,  by,  395. 
insurance  club,  to,  410,  411. 
judgment  against  agent,  defence,  402. 
manager  of  business  for,  110,  110.  398. 
mistake  of  agent,  for.  111 — 110,  42:>. 
negligence  of  agent,  420,  421. 
owner,  where  agent,  apparent,  400. 
partner,  sleeping,  of,  399. 
pilot,  compulsory,  where,  420,  427. 
privity  of  contract,  owing  to,  107,  168.      See  Sub-Agent; 

Delegation. 
promissory  note  of  agent,  for,  409. 
public-house  manager,  act  of,  110,  114,  398. 
receipt  by  agent  of  goods  or  money,  395. 
representation  of  agent  by,  340—343. 
revocation  of  authority,  effect  in  disposition  by  mercantile 

agent,  319,  37-1. 
secret  instructions  cannot  limit,  395,  396,  397. 
settlement  of  account  with  agent,  effect  of,  402 — 407. 
shareholder  cannot  sue,  417. 
sleeping  partner,  of,  399. 
>tatements  of  agent  for,  124. 
torts,  by  ratification  of  agents,  83. 
unlawful  act  of  agent,  for,  412. 
warranty  on,  by,  108. 
wilful  wrongs  of  agent,  fur.  425. 
rights  against  third  party, 

action,  form  of,  against,  347. 

agent's  contract,  light  to  sue  on,  173. 

antecedent  debt  or  liability  of  agent  cannot  be  set-off,  376. 

bribing  agent,  for,  390 — 393. 

contract  on,  340. 


INDEX.  77 

Principal — continued. 

rights  against  third  party — continued. 
conversion,  for,  380,  387,  455. 
discovery,  in  action  against,  347. 

disposition  by  mercantile  agent,  how  affects,  372 — 374. 
earnings  of  agent,  to  sue  for,  201,  222. 
enticing  away  agent,  391. 
foreign  principal,  347. 
follow  goods,  t«»,  226,  387—389. 
ignorance  of  agent,  effect  of,  355. 
intervention  of  principal,  347,  471. 
knowledge  of  agent,  effect  of,  on,  352 — 355. 
libelling  agent,  for,  390. 

mercantile  agent,  when  disposition  by,  372 — 374. 
misrepresentations,  effect  on,  340 — 343. 
ratification  by.     See  Ratification,  54 — 86. 
representation  of  agent,  effect  on,  340 — 343,  412. 
slandering  agent,  390. 

Private  Contract,  auctioneer,  authority  to  sell  by,  131,  132. 

Private  Purpose,  authority  for,  does  not  survive,  28. 

Privity   of   Contract,    when    exists    between    sub-agent    and 
principal,  167 — 169. 

Profits,  Secret, 

agent  liable  to  account  for,  187,  190—191,  222. 
agent  not  liable  to  account  for,  192,  223 — 224. 

before  agency  commenced,  193. 
duty  to  disclose,  194,  229—230. 
hand  over  to  principal,  190 — 192. 
election,  principal  can  take  or  rescind  contract,  227. 
follow,  principal,  right  to,  226. 
promoter's  liability,  as  to,  193,  222.  227. 

Promissory  Note, 

agent's  right  to  take,  136. 
duty  of  agent,  as  to,  176. 
liability,  a  rule  as  to,  409. 

Promoter, 

company,  liability  on  contracts  of,  07. 
duty  of,  193,  222,  228—229. 
position  of,  228. 

ratification  of  contracts  of,  66 — 68. 
w.  o  o 


78  INDEX. 

Proof, 

admissible  to  show  agent  is  principal,  469. 
agency,  of,  when  necessary,  394. 
consent  to  possession  by  owner,  275. 
custom,  434,  435. 
of  negligence,  onus  of,  427. 
ratification,  55 — 58,  61. 
representation  by  agent,  341 — 348. 
signature  of  contract,  when  necessary,  394. 

Protection  of  Property,  agent's  right  of  arrest  in  order  to,  113. 

Provisional  Committee,  liability  of,  25. 

Public  Agent, 

contract,  cannot  be  sued  on,  475. 

misfeasance,  liability  for,  464. 

money  had  and  received,  whether,  can  be  sued  for,  476. 

negligence,  not  liable  for,  470. 

not  liable  for  acts  of  subordinates,  477. 

ratification  of  act  of,  effect  of,  64,  478. 

revocation  of  authority  of,  304. 

tort,  liability  for,  464,  478. 

warranty  of  authority,  cannot  be  sued  for  breach  of,  176. 

Public  Authority, 

cannot  be  delegated,  8,  166. 
exercise  of,  29. 
revocation  of,  304. 
survivorship  of,  28. 

Public  Duty,  act  done  in  execution  of,  canuot  be  ratified,  72. 
cannot  be  delegated,  8. 

Public  Health  Act, 

contracts  over  50/.  must  be  by  deed,  43. 
breach  of  by  agent,  liability  of  principal,  426. 

Public-House, 

arrest  by  manager,  liability  of  principal,  114. 
authority  of  manager,  110,  398. 
liability  of  owner  of,  for  acts  of  manager,  111. 
misrepresentation  of  auctioneer  as  to  right  of  way  to,  356. 

Public  Trust,  majority  can  bind  minority  in,  22. 

Purchaser, 

distinguished  from  agent,  4. 

not  liable  for  acts  of  co-purchasers,  25. 
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Quantum  Meruit,  when  agent  a  right  to,  237,  238. 

Quit,  Notice  to, 

cannot  he  ratified,  77. 
joint  tenant  can  give,  21. 

Ql  OD  COMPUTIT,  old  writ  of,  216. 

r 

Railway  Company, 

agent  of  necessity,  when,  50. 

arrest  by  agent,  liability  for,  111,  112,  115,  423. 

assault,  ratification  of  agent's,  57. 

building  of,  contract  to.  when  ultra  vires,  73. 

delegation  by,  running  powers  of,  8,  166. 

Real  Property  Act,  for  amendment  of  law  as  to,  36. 

Ratification, 

abandonment,  notice  of,  78. 

acceptance  by  agent  of  offer  can  be,  after  withdrawal,  81. 
acquiescence,  by,  58 — 61. 
action,  by  bringing,  61. 
action  of,  79. 

acts  which  can  be  ratified,  70. 
acts  of,  only  of  agent  can  be,  65,  70. 
when  cannot  be,  72,  73 — 75. 
agent,  effect  on,  liability  of,  64. 
agent  by,  of  act  of  sub-agent,  54. 
agent  liable  for  tort  in  spite  of,  64,  65. 
charter-party,  when  can  be,  54. 
company,  by,  66 — 69. 
corporation,  by,  42. 
conditions  necessary  to,  66,  69,  70. 
contract  of,  altogether  or  not  at  all,  74. 

undisclosed  principal  by,  72. 

what  can  be  ratified,  70. 

when  may  be,  75. 
conversion,  of  an  act  of,  what  is,  57. 
criminal  act,  of,  72,  84. 
definition  of,  54. 

delay  in  objecting,  when  amounts  to,  58,  59,  60,  63. 
demand  of,  76. 
dishonour,  notice  of,  79. 

0  o  2 
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Ratification — continued. 
distress  levying,  77. 

duty,  acts  giving  rise  to,  cannot  be,  75 — 79. 
effect  of,  63. 

election,  power  of,  gives  third  party,  64. 
entire,  must  be,  71. 
entry  of,  unauthorized,  76. 
evidence  may  be  slight  where  relation  of  principal  and  agent 

exists,  58,  60. 
factor  acting  as,  to  agent  is  not,  61. 
fine,  levy  of,  when  can  be,  76. 
forgery,  84,  85. 
illegal  sale,  receipt  of  proceeds,  when  amounts  to,  57. 

does  not  amount  to,  57. 
infant,  by,  when  has  power  to,  65. 
insurance  of,  when  can,  after  loss,  80,  81. 
interest,  taking,  when  amounts  to,  61. 
late,  when  too,  75 — 80. 

lawful  acts  cannot  be  made  unlawful  by,  75. 
notice  of  abandonment,  78. 
notice  to  quit,  77. 
option  of,  exercise  of,  78. 
partial,  cannot  be,  74. 
payment  by  agent  of,  79. 
principal  must  be  in  existence,  66. 
probability,  must  not  rest  on,  56. 

public  authority,  ratification  of  act  done  in  pursuance  of,  72. 
receipt  of  proceeds  of  illegal  sale  not  necessarily,  56,  57. 
sale  of  land,  of,  what  amounts  to,.  61 — 63. 
sale,  illegal,  what  amounts  to,  61 — 63. 
seal  by,  when  necessary,  42. 
shareholders,  by,  69. 
sheriff's  act  cannot  be  ratified,  72. 
similar  acts  of,  what  is,  69. 
stoppage  in  transitu,  when  cannot  be,  78. 
stranger,  act  of,  what  amounts  to,  58. 
sub-agent,  ratification  of  act  of,  by  agent,  54. 
third  party,  right  of  election  by,  64. 
time  for,  74,  80—83. 

from  which  takes  effect,  64. 

when  too  late,  80. 
tort,  agent  liable  for,  in  spite  of,  64,  65. 

principal's  liability  for,  by,  57. 
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Ratification — continued. 

ultra  vires,  act  which  is,  cannot  be,  63. 
unauthorized  person,  not  ageut,  of  acts  of,  58. 
what  can  be  ratified,  70. 

who  can,  65. 
writing,  by,  not  necessary,  84. 

Ready  Money, 

auctioneer,  duty  to  take,  121,  127. 
broker  need  not  sell  for,  136. 
factor  need  not  sell  for,  159. 

Beceipt, 

agent  by,  when  discharge,  US,  119. 

liability  of  principal  for,  411. 
authority  to  sell,  includes  authority  to  give,  359. 
bankruptcy  of  agent  revocation  of  power  to  give,  336. 
broker,  duty  as  to,  118. 
cheque  by,  effect  of,  120—124. 
clerk,  when  authority  to  give,  116. 
deed,  on,  is  authority  to  pay,  150. 
factor,  authority  to  give,  159,  359. 
fraudulent,  of  agent,  principal  when  not  liable  for,  348. 
servant,  rule  as  to,  122. 
set-off  is  not,  118. 
stakeholder,  by,  effect  of,  453. 

Receiver  in  Bankruptcy, 

appointment  of ,  terminates  agency,  318. 
contracts,  liability  on,  438,  439. 
liability  of,  for  act  of  manager,  457. 

Reimbursement, 

agent,  when  power  to  sell  in  order  to,  291. 

master,  right  of,  299. 

sub-agent,  right  of,  294.     See  Indemnity  and  Disbursements. 

Release, 

agent  guilty  of  dishonesty  must  prove,  59. 
by  one  of  several  joint  creditors,  effect  of,  23. 

Re-letting,  commission,  when  payable  on,  259. 
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Remoteness  or  Result, 

causa  causans,  agenl    musl  be,  to  entitle  to  commission,  251, 

255,  261. 
chartering  of  ship,  248,  253. 
damages,  when  too,  213,  214. 
introduction,  261. 

loan,  agent,  when  nol  entitled  to  commission  on,  further,  261. 
partnership,  261 . 
renewal  of  lease,  259,  260. 
Bale  after  letting,  259,  260. 
subsequenl  orders  after  dismissal,  256. 

Remuneration,  237—268.    Sec  Commission. 

Renunciation  of  Agen<  v. 

damages,  when  principal  entitled  to,  l>y,  318. 
duty  <>i'  agenl  in  case  of,  318. 

Rents, 

agent  collecting,  not  entitled  to  commission  if  neglects  man- 
agement, - 16. 
mortgagee  in  possession,  v.  bether  entitled  to  commission  on,  239 

Repairs, 

authority  of  master  of  ship,  to  borrow  to  do,  155. 

to  order,  153. 
liability  of  co-owner  for,  23. 

master  of  ship,  for,  451. 

Representation  ok  Agent, 

character  as  to.  39,  110.  :>44. 

liability  of  principal  for,  124.  341—34:;. 

Representation  of  Authoiuty.  liability  of  agent,  439 — 142. 

Reputed  Ownership,  effect  of,  on  principal's  rights,  385. 

Rescission  of  Contract, 
agent's  right  to,  135. 

bribing  agent  gives  principal  right  to,  391. 
broker,  no  authority  to,  135. 

when  has  right  to,  135. 
fraud  gives  right  to,  356. 
principal,  when  can,  "227,  391. 
shareholder,  right  to,  417. 
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Respondeat  SUPERIOR,  maxim  does  not  apply  to  public  agent,  477. 
Restaurant  Manager,  authority  to  arrest,  114. 
Retainer,  solicitor  when  ought  to  have,  43,  48,  148,  149. 
Revenue  Act,  broker  must  execute  contract  note  by,  1240. 

Revocation  of  Authority, 
act  of  law,  303,  320,  339. 
act  of  party,  303—320. 
appointment  of  receiver,  acts  as,  318. 
attorney,  power  of,  effect  of,  323. 
auctioneer  of ,  131,  305,  321. 

bank,  winding-up,  has  effect  of,  after  notice,  330. 
bankruptcy  of  agent,  336. 

principal,  326 — 333. 
commission  agent  not  entitled  to  notice  of,  303  {note). 
company  of,  by  dissolution  of,  322. 
compensation  for,  262. 

contract  may  be,  until  binding  contract,  305. 
Conveyancing  Acts,  provisions  as  to,  310 — 312,  325. 
damages,  when  agent  entitled  to,  owing  to,  303. 
death  of  agent,  335. 

principal,  321 — 325. 
debt,  security  for,  cannot  be,  308. 
definite  time,  authority  given  for,  when  irrevocable,  311,  312. 

revocable,  303. 
del  credere  agent,  authority  of,  hy  bankruptcy,  332. 
determination  of  subject-matter,  acts  as,  313,  314,  316. 
dismissal,  313. 

employment,  contract  of,  effect  on,  314,  315. 
executed  agency  of,  not  possible,  304. 
factor  with  lien,  not  affected  by,  327. 
fixed  time,  authority  given  for,  when  not  revocable,  311,  312. 

revocable,  303. 
holding  out,  effect  of  on,  323. 
ignorance  of,  effect  on  agent,  319,  322,  325,  333. 
indemnity,  262. 

insurance  brokers,  effect  of,  325,  332. 
intervention  of  principal  by,  312. 
irrevocable,  when,  304 — 312. 
joint  authority  of,  319. 
loss,  if  occasions,  not  possible,  306. 
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Revocation  of  Authority — continued. 
losses,  settlement  after,  332. 
lunacy  of  agent,  336. 

principal,  333 — 335. 
master  of  ship,  324. 
mercantile  agent  of,  374. 
mode  of,  319. 

mortgagee  taking  possession,  acts  as,  31S. 
mutual  consent,  258,  303. 
notice  of,  agent  entitled  to,  304. 

commission  agent  not  entitled  to,  303. 

third  party,  entitled  to,  319,  323. 
ownership,  determination  of,  hy,  321. 
partly  exercised  authority,  when  can  be,  304. 
payment  after,  Conveyancing  Act  provision  as  to,  325. 
performance,  320. 
power  coupled  with  interest  cannot  be,  308,  309. 

definition  of,  308. 
premiums,  set-off  after,  325. 
principal  doing  work  sometimes  is.  264,  2(55. 
public  agent  of,  304. 
rule  as  to,  303. 

sale  can  be  before  binding  contract  of,  305. 
security  for  debt,  authority  cannot  be,  3()8. 
stockbroker,  of,  320. 
sub-agent,  how  affected  by,  304,  335. 
third  party,  effect  of,  on,  319,  323. 
time,  given  for  definite,  may  be,  304. 
time  at  which  revocation  operates,  325. 
validity  of  acts  done  alter,  319,  322,  323,  324,  329. 
voluntary  winding-up  acts  as  dismissal,  316,  317. 
will,  at,  authority,  can  be,  303. 
winding-up,  has  effect  of,  after  notice,  330. 
years,  authority  given  for,  may  be  at  any  time,  304. 

not  be,  when,  325. 

Eight,  against  principal,  cannot  be  tried  by  voluntary  payment  to 
agent,  461. 

Roman  Law,  right  of  co-owners,  20. 

Sale, 

agent  to  buy  cannot  sell  to  himself,  4,  226. 
for,  cannot  buy,  195,  197,  198. 
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Sale — continued. 

acquiescence  in,  effect  of,  61 — 63. 

commission  on,  162. 

contract  of,  solicitor  no  authority  to  sign,  38. 

land  agent  no  authority  to  sign,  146. 
mercantile  agent,  by,  after  revocation  of  consent  to  possession, 
374. 

Salvage,  insurance  without  benefit  void,  241. 

Scope  of  Authority, 

admission  to  bind  principal  must  be  within,  341 — 343. 
"  class  of  acts,"  within,  liability  of  principal  for,  415,  418. 
commission  not  payable  unless  work  within,  259,  260. 
company,  liability  for  agent's  acts  within,  417 — 419. 
principal  liable  for  acts  of  agent  within,  55,  56,  92 — 93,  103. 

107,  108,  116,  117,  356—359,  395—398,  400,  412—417. 
representations  of   agent  to  bind  principal  must  be  within. 
341—343. 

Scrip,  effect  of  intrusting  agent  with,  125. 

Seal, 

company,  of,  who  can  affix,  46. 
contract,  when,  must  be  under,  40 — 45. 

under,  distinguished  from  parol  contract,  177. 
corporations,  non-trading,  can  only  act  under,  40 — 43. 

trading  for  trade  purposes,  can  act  without,  44,  45. 
duty  of  agent  as  to,  175. 

local  board  can  only  make   contract   on   50/.  under,  43,  44. 
See  Deed. 

Secret  Instructions, 

effect  of,  395,  396,  397. 
stockbroker,  to,  89. 

Secret  Profit, 

agent  taking,  liable  to  dismissal,  313. 

duty  of  agent  to  hand  over  to  principal,  190,  191. 

what  is  not,  192,  193. 

Secretary,  liability  of  company  for  acts  of,  415,  418,  419. 

Security, 

banker  taking  deed  for  safe  custody  has  no  lien,  295. 
taking,  forfeits  lien,  291. 
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Sell, 

agent  to,  has  power  to  receive  payment,  359. 
authority  to  sell,  what  includes,  107. 
factor  no  right  to,  to  repay  advances,  290. 
mercantile  agent  has  authority  to,  372,  375. 

Seller,  left  in  possession,  effect  of  disposition  by,  379. 

Servant, 

common  employment,  doctrine  of,  424. 

course  of  employment,  principal  liable  for  acts  of,  done  within, 

111—114,  422,  423,  425. 
distinguished  from  agent,  2. 
duty  of,  111—114. 
horse-dealer's,  authority  of,  108. 
mercantile  agent  is  not,  360. 
negligence  of,  liability  of  principal  for,  422. 
payment,  how,  ought  to  be  made  to,  123. 
seal,  when  should  be  appointed  under,  43. 

Set-off, 

agent  against,  when  operates  as  payment  to  principal,  118,  119. 

agent's  right  of,  in  principal's  bankruptcy,  330,  331. 

antecedent  debt  or  liability  of,  376. 

bailee,  where  agent  intrusted  as,  no  right  of,  368. 

banker,  authority  to,  125,  126. 

bankruptcy  of  principal  in,  where  exists,  330,  331. 

broker,  third  party  dealing  with,  no  right  to.  364,  365. 

conditions  of,  363,  364. 

country  broker,  set-off,  97. 

extent  of  right  to,  365. 

insurance  broker,  right  of,  against  trustee  in  bankruptcy,  331. 

means  of  knowledge   that  there  was  principal  not  sufficient 

to  prevent,  366. 
money-lender,  of,  advance  to,  365. 
mutual  claims  of,  right  to,  329,  331. 
notice  that  there  is  a  principal,  destroys  right,  365,  366. 
principle  of,  363. 
third  party  dealing  with  agent,  when  right  of,  362. 

Settle  Losses, 

bankruptcy  of  principal  revokes  authority  to,  326. 
insurance  agent,  when  authority  to,  93. 
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Settlement  between  Principal  and  Agent. 
effect  on  liability  of  agent,  458,  459. 
third  party's  right  of  election,  how  affected  by.  403,  4(M. 

Sexton,  may  employ  deputy,  105. 
Shares,  stockbroker  right  of  pledge  of,  361. 

Shake  Certificates,  liability  of  company  for  fraudulent,  given  by 

agent,  415. 

Shareholder. 

action  by,  against  company,  cannot  bring,  417. 
director':-  acts,  ratification  of,  73,  350. 
promoter's  contract,  ratification  of,  66,  67. 
ratification  by.  OS — 70. 

Sheriff,  act  of,  cannot  be  ratified,  72. 

Ship. 

account,  co-owners  right  to.  24. 
co-owners  of  mutual  rights.  23. 

Shipbkoker. 

authority  of,  93. 

cancelled  charter,  no  right  to  commission  on,  264. 
charter-party,  signing  of,  may  be  delegated  to,  161. 
unintelligible,  no  commission  on,  246. 
commission  of,  when  entitled  to,  262. 
co-owners,  liability  to.  26. 
freight,  duty  as  to,  137. 
negligence.  184  (nott 
shipowner  right  to  refuse  charter-party  procured  by,  247. 

Shipowner. 

custom  dues  paid  by  mistake,  may  recover.  390. 
entitled  to  profits  made  by  captain.  201. 
negligence  of  pilot,  when  liable.  429. 

Ship's  Husband, 

agent  for  whom.  23. 

authority  of.  109. 

lawsuit,  cannot  pledge  owner's  credit  for.  23. 

Signature,  parol  evidence  admissible  to  explain,  37 — 39,  44  7. 
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Skill, 

agent  liable  for  want  of,  181. 

what  skill  duty  to  have,  181 — 184. 
arbitrator  not  liable  for  want  of,  235. 
delegate,  skilled  agent  cannot,  16:3. 
gratuitous  agent  not  liable  for  want  of,  181. 
public  agent,  liable  for  want  of,  476. 

Slander  of  Agent,  by  third  party,  liability,  390. 

Sole  Agent, 

principal  agreeing  to  employ  as. 

if  acts  himself,  liable  to  agent,  265. 

if  docs  no  business,  not  liable,  .'313,  314. 

Solicitor, 

action,  in,  represents  client,  barrister  only  in  Court,  145. 

to  commence  an,  no  authority,  147. 
agent,  when  has  authority  to  appoint,  48. 
appearance  by.  when  ratification  of  act  of  agent,  57. 
appointment  of,  in  articles  of  association,  38. 
authority  of,  14(3 — 151. 

in  action,  148. 
bankruptcy  of  client,  effect  of,  327. 

liability  for  money  received  from,  454. 
change  of,  effect  of.  207,  2! is. 
cheque,  when  no  authority  to  take,  121. 
clerk  of,  demand  by,  76. 

disability  of,  209. 

tender  to.  116. 

payment  to,  452. 

execution,  ultra  vires,  to  postpone,  149. 
commencement  of  action  by,  no  authority  to,  147, 
company,  dissolution  of,  revokes  authority,  322. 
compromise  of  action,  authority  of,  148. 
confidential  information,  cannot  disclose,  203. 
contract,  signing  of,  no  authority,  37. 
Conveyancing  Act,  provision  as  to  payment  to,  150. 
corporation,  of,  should  be  appointed  under  seal,  42,  43. 
costs,  when  personally  liable  for,  323. 
death  of  client,  terminates  authority,  322,  324,  325. 
demand  of  payment  by  clerk  of,  76. 
deposit,  liability  to  repay,  452. 
disabilities  of,  195,  208,  209. 
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Solicitor — continued. 
duties  of,  194. 
fiduciary  agent,  206. 
fraud,  liability  for,  348,  349. 

by  ratification,  57. 
general  agent,  146. 
gifts,  no  right  to  receive,  207 — 209. 
indictable  offence  for  person  not,  to  act  as,  17. 
interest,  liability  to  pay,  221. 
journey  by,  authority  to  make,  151. 
lien  of,  285,  292,  293,  296. 
London  agent,  lien  of,  298. 

liability  of  principal  to,  434. 
negligence,  liability  for,  183. 
negligence  of,  liability  of  client,  149,421. 
notice  to,  effect  of,  146. 
onus  of  proof  on,  to  show  retainer,  48. 
payment  to,  of  deposit,  453. 

by  set-off,  validity  of,  119. 

when  authorized.  150. 
penalty  for  acting  as,  if  not,  17. 
principal,  liability  to  London  agent,  434. 
receipt  on  deed,  authorizes  payment  to,  150. 
retainer,  ought  to  be  in  writing,  48. 
seal,  when  should  be  appointed  under,  42,  43. 
stakeholder,  no  presumption  that  is,  453. 
special  qualifications  required  of,  17. 
winding-up  of  company  revokes  authority  of,  323. 

Special  Agent,  definition  of,  7. 

Special  Lien,  when  solicitor  has,  296. 

Specific  Performance,  no  defence  to,  that  agency  instituted  by 
parol,  37. 

Stakeholder, 

agent  liable  for  money  paid  to,  when,  453. 
auctioneer  is,  453. 

stakes,  when  recoverable  from,  281,  283,  453. 
solicitor,  when  is,  453. 

Stamp,  commission  agent  cannot  sue  where  contract  not  >tumped, 
241. 
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State  of  Accounts,  between  principal  and  agent,  when  bar  to 
action  against  principal,  403. 

Stated  Account,  when  principal  may  open,  219,  '220. 

Statement  of  Agent, 

bank,  liability  for,  140. 

ignorant  agent,  of,  liability  of  principal,  355. 

principal,  liability  for,  24,  ■'ill  —343,  400. 

Station-master,  not  agent  of  railway  to  get  doctor,  50. 

Statutes  generally.     See  Table  of  Statutes,  p.  lxv. 

Statute  of  Frauds, 

agent,  when,  must  make  contract  in  writing,  37. 
auctioneer's  memoranda  satisfies,  129. 
appointment  of  agent  when  in  writing,  38. 
broker's  note,  how  affects,  133,  134. 
memorandum  under  17th  section,  37. 
ratification  need  nol  be  in  writing,  84. 

Statute  of  Limitations. 

account,  action  for,  when  begins  to  run,  '-'-'J"), 
defence  of,  by  agent,  232,  233. 
lien  does  not  affect,  287. 

Steward, 

bazaar,  of,  liabilty  of,  '24. 

manor,  of,  when  can  delegate,  165. 

Stock,  not  goods  within  Factors  Act,  371. 

Stockbroker, 

account,  when  can  close,  278. 
authority  of,  89,  94,  9(3,  97,  135,  137. 

termination  of,  135. 
bankruptcy  of,  liability  of  principal  in  event  of,  276. 

no  right  to  indemnity  against,  276. 
bought  note,  ought  to  make,  133,  240,  241. 
contracts  in  his  own  name,  138. 
call  on  shares,  right  to  indemnity,  279. 
cancel  contract,  when  can,  135. 
client's  shares,  cannot  take  over,  198. 
close  account,  when  right  to,  94,  27S. 
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Stockbroker — mitt  inn,  d. 

contango,  when  dealing  in,  can  pledge,  126. 
contract,  duty  as  to,  198. 

when  completed,  Stock  Exchange  custom  settles,  94. 
contract  note,  entitled  to  commission,  though  not  sent,  241'. 
credit,  may  not  deal  on,  94. 
custom,  liable  for  genuineness  of  documents,  279. 

to  ignore  Leeman's  Act,  effect  of,  278. 
death  of  client,  effect  on  authority,  322. 

differences,  non-payment,  authorizes  closing  of  account,  94,  278. 
documents,  genuineness  of,  liability  for,  276. 
entrusting  negotiable  instruments  to,  effect  of,  125. 
gambling,  liability  of  principal,  280,  281. 
genuineness  of  shares,  liable  for,  279,  453. 
illegal  contract,  no  right  to  remuneration,  211. 
indemnity,  right  to,  273,  276,  277,  279. 

no  right  to,  where  sells  wrongfully,  272,  273. 

how  fixed,  279. 
bankruptcy,  in,  276. 
Inland  Revenue  Act,  240. 
insolvent  client,  right  to  sell  shares,  280. 
jobber,  liability  of,  94,  277,  278. 

right  to  sue  stockbroker's  client,  410. 
Leeman's  Act,  custom  to  ignore,  effect  of,  90,  278. 
liability  for  genuineness  of  documents,  279. 
lien  of,  287. 

loss,  duty  to  minimise,  279. 
lumping  orders,  effect  of,  274.    And  see  Scuff,  v.  Godfrey,  1901, 

2  Iv.  B.  726. 
mistake  of  principal,  effect  of,  135. 
name  day,  liability  until,  138. 
option,  when  must  give  principal,  276. 
payment,  has  authority  to  receive,  137. 
pledge,  no  power  to,  361. 

exception,  126. 
principal  not  bound  by  unreasonable  custom,  unless  knows  of 

it  and  assents,  96. 
principals  inter  se,  434. 
promissory  note,  may  not  take,  136,  137. 
purchaser,  liability  to  third  party,  94.. 
remuneration,  entitled  to,  though  has  not  made  contract  note, 

241. 
secret  profit,  charging,  no  right  to  commission,  273. 
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Stockbroker — continued. 

selling  wrongfully,  no  indemnity,  272. 
scrip,  effect  of  intrusting  to,  125,  126. 
set-off,  right  of,  against  country  broker,  97. 
Stock  Exchange,  customs  of,  13.3. 

rules  of,  94,  96,  135,  277,  279. 
sue,  principal  can  sue  stockbroker  of  third  party,  94. 
undisclosed  principal  can  sue,  i)4. 
unreasonable  custom,  effect  of,  96. 

indemnity  against,  277 — 279. 

Stoppage  in  Transitu, 

agent,  when  right  of,  299. 

indorsement   of    bill  of  lading    in  blank  sufficient  to   defeat 
right  of,  380. 
ratification  of,  78. 
how  right  to,  defeated,  382. 
surety,  no  right  to,  300. 

Stranger. 

agent  of  necessity,  when,  51,  52. 
ratification  of  act  of.  54,  .'>■'>,  70,  71. 

Sub-Agent, 

agent  right  to  appoint,  166. 

agent's  liability  for,  168. 

appointment  of,  when  right  to.  160.     See  Delegation. 

authority  of,  determination  of,  304. 

commission,  agent  entitled  to,  if  work  done  through,  253. 

delegation  to  a  sub-agent  who  has  adverse  interest,  breach  of 

duty,  163. 
disbursements,  lien  for,  293. 
lien  of,  293,  294. 

London  agent  is,  of  solicitor,  434. 

monev,  should  not  be  intrusted  with,  before  necessary,  185. 
payment  to.  effect  of,  137. 

privity  of  contract  between,  and  principal,  167,  347. 
public  agent  of,  determination  of  authority,  304. 
public  officers,  not  liable  for  acts  of,  477. 
ratification  by  agent  of,  act  of,  54. 

Supercargo,  determination  of  authority  of,  324. 
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Surcharge  and  Falsify,  principal's  right  to  agent's  accounts, 
219,  220. 

Surety,  no  right  to  stoppage  in  transitu,  300. 
Survivorship,  of  authority,  28. 

Tallow  Market,  custom  of,  134. 

Tanner,  not  mercantile  agent,  370. 

"Telegraphic  Authority," 

agent  signing  "  as  per,"  liability  of,  441. 

Tenant  in  Common, 

account,  right  of,  against  co-tenants,  21. 
not  agent  of  co-tenants,  21. 
not  joint  principal,  20,  21. 

Tenant,  Insolvent,  principal  accepting,  from  house  agent,  can- 
not refuse  commission,  247. 

Tender, 

to  person  in  charge  of  business,  validity  of,  116. 
when  good  to  agent,  116. 

Termination  of  Agency.     See  Determination  of,  303 — 339. 
agent  by,  318. 
auctioneer,  of,  305. 
bankruptcy  of  principal,  323 — 326. 
death  of  agent,  by,  335. 

of  principal,  321,  325. 
dismissal,  by,  313. 
dissolution  of  partnership,  317. 
effluxion  of  time,  by,  320. 
execution  of  agency,  after,  not  possible,  304. 
failure  of  subject-matter,  by,  313 — 315. 
gambling,  306. 
implication,  by,  319,  320. 
intervention  of  principal,  by,  312. 
joint  agency,  of,  319. 
lunacy  of  principal,  by,  336. 
marriage  of  agent,  336. 
mortgagee  taking  possession,  318. 
notice  by,  when  principal  must  give,  304, 
performance,  by,  320. 

W,  P  P 
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Termination  of  Agency — continued. 
public  agent,  of,  304. 
receiver,  appointment  by,  318. 
solicitor,  liability  for  cost  after,  313. 
sub-agent,  how  affected  by,  304. 
suffering  to  agent  caused  by,  effect  of,  300. 
time  from  which,  takes  effect,  319. 
voluntary  winding-up,  by,  316 — 317. 

Tiieft,  agent  not  liable  for,  236. 

Time, 

ratification,  in  which  must  take  place,  71. 
of  act  of  agent,  75 — SO. 
contract  of  agent,  80 — 83. 
torts  of  agent,  83. 

Title  of  Principal, 

agent  cannot  dispute,  204. 

commission,  agent  when  right  to,  if  loan  falls  through  owing 
to  flaw  in,  249,  250. 

Title  Deeds,  entrusting   agent  with,  estops   principal  recovering 
them  without  paying  loan  of  third  party  on  them,  351,  352. 

Tort, 

agent  of  necessity,  of,  liability  of  principal  for  torts  of,  51. 

agent  liable  for  his,  454,  461,  462,  404. 

commissioners,  lighting,  liability  for,  477. 

contribution  between  tort-feasors,  65. 

conversion,  liability  of  agent  for,  465. 

farm  bailiff,  of,  liability  of  principal,  116. 

government,  liability  for,  478. 

indemnity,  agent  when  right  to,  for  committing,  2G9— 272. 

liability  of  agent  for,  454,  455. 

master  of  ship,  liability  for  crew's,  463. 

principal,  liability  for  agent's,  116,  412 — 115. 

ratification  of  agent's,  effect  of,  57 — 64. 
principal  may  sue  agent  for,  217. 
public  agent  liable  for  his  own,  476. 

unless  ratified  by  government,  478. 

not  liable  for  those  of  subordinates,  477. 
ratification  of,  57. 

how  affects  agent's  liability,  64. 

time  for,  83. 
servant's,  liability  of  principal  for,  116,  412,  415, 
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Tort-Feasors. 

agent  personally  liable,  454,  4G1,  462,  464. 
contribution  between,  65. 
indemnity,  wben  have  right  to,  269 — 272. 
public  agent  liable,  who  is,  476. 

Trade  Customs,  authority  implied  to  be,  subject  to,  89,  93. 

Trading  Corporation, 

agent  of,  need  not  be  appointed  by  deed,  43 — 45. 
can  contract  without  seal  for  trade  purpose,  44 — 46. 
must  use  seal  for  other  purposes,  45. 

Tramway  Company,  liability  for  arrest  by  servants,  112,  113. 

Transfer, 

blank,  of  shares,  effect  of  giving  agent,  360. 
documents,  effect  on  right  of  stoppage  in  transitu,  302,  3S2. 
mercantile  agent,  by,  372 — 377.     See  Disposition. 
modes  of,  under  Factors  Act,  384. 

Traveller, 

commission  on  "  orders,"  254. 

orders  received  through,  duty  of  principal  as  to,  397. 

payment,  when  authority  to  receive,  397. 

when  entitled  to  commission  though  principal  ceased  business, 

318. 
winding-up  of  company  operates  as  dismissal,  317. 

Trespass, 

agent,  liability  for,  461,  462,  464. 
principal's  liability  for  agent's,  116. 

by  ratification  of  agent's,  57,  S3.     See  Tort. 

Trover,  when  agent  can  bring  action  for,  473. 

Trust  Property,  principal  right  to  follow,  226,  227,  387 — 390. 

Trustee, 

agent  to  buy,  buying  for  self,  will  be  declared  trustee,  226. 

bankrupt,  removal  of,  357. 

delegation  by,  166. 

joint  agents  must  act  together,  22. 

public  charity,  of,  can  act  by  majority,  22. 
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Ultra  Vibes, 

company  not  liable  for  acts  which  arc,  115. 
cannot  ratify  act  which  is,  63,  7.'!. 
not  liable  for  act  which  is,  73,  115. 

UNAUTHORIZED, 

act,  acquiescence  in,  effect  of,  58—63,  68,  398 — 400. 

principal  liable,  if  within  apparent  authority,  89,  356 — 359, 
398,  399,  412. 
authority,  exercise  of,  when  good,  178. 
contract,  agent's  liability  on,  439 — 142. 
ratification  of,  66,  67,  80—83. 
ratification  by  undisclosed  principal,  2. 
payment,  agent  cannot  recover,  275. 
services,  principal  not  liable  to  pay  for,  243,  259 — 261. 
tort,  principal  when  liable  on,  57,  83.     See  Ratification  ;  and 
see  Tort. 

Underwriter, 

bankruptcy  of,  effect  of,  326. 

custom  of,  97,  434,  458. 

insurance  broker  liable  to,  434,  458. 

not  liable  to,  459,  460. 

not  agent  of,  to  pay  loss,  93. 

Undisclosed  Principal, 

agent  of,  liable,  64,  429,  436. 

broker  of,  not  liable,  429. 

contract,  when  can  ratify,  72. 

custom  may  make  broker  of,  liable,  432,  433. 

deed  on,  liability  of,  409,  435,  436,  439. 

insurance  club,  of,  when  protected,  410,  411. 

liability  of,  398—400. 

exception,  settlement  of  account  with  agent,  402 — 407. 
ratification  by,  does  not  alter  agent's  liability,  429,  436. 

of  contract  by,  not  possible.  72. 
settlement  of  account  with  agent,  when  protects,  402 — 407. 
sue,  right  to,  third  party,  345. 

Universal  Agent,  definition  of.  87. 

Unreasonable  Custom,  liability  of  principal  by,  94 — 97,  278,  279. 
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Usage, 

agent,  when  liable  by,  432    435. 

liable  1"  principal,  it'  does  not  adhere  to,  93,  94. 

not  liable,  if  adheres  to,  89. 
authority  of  agent  by,  91 — 94. 

how  affected  by,  179. 
commission  fixed  by,  238. 
contract  cannot  be  altered  by,  95,  102,  238. 
cotton  market,  134;  and  see   Cooke  v.  Eshelby,   12  Ap.   Cas. 

271. 
evidence  of,  when  necessary,  434,  435. 
foreign  country,  of,  authority  to  conform  to,  102. 
fruit  market,  433. 
hop  market,  432,  433. 
skipbroker,  of,  as  to  commission,  262. 
solicitor,  London  agent  liable  to,  434. 

Stock  Exchange,  governs  authority  of   stockbroker,   94—97, 
276—280,  434. 

closing  accounts,  278. 

genuineness  of  documents,  279. 

Leeman's  Act,  of  ignoring,  278. 
trade,  of,  admissible  in  evidence  to  interpret  powers,  95,  102. 
unreasonable,  principal  not  bound  by,  96,  278. 

unless  knows  and  assents,  95,  278. 
variation  of  authority  by,  cannot  be,  95,  102,  238. 
wool  trade,  137. 
warrant,  agent  when  authority  to,  by,  92,  107,  108. 

Useless  Work, 

agent  not  entitled  to  commission  for,  246. 
jury  decide  whether  work  is,  246. 

Valuer,  skill  required  of,  184. 

Variation, 

between  bought  and  sold  note,  effect  of,  133. 

broker,  authority  to  make,  135. 

custom,  cannot  make,  in  authority,  95,  102,  238. 

Vendor, 

distinguished  from  agent,  4. 

lien  of,  how  lost,  382. 

trover,  right  to  bring  action  for,  300. 

unpaid,  right  of  stoppage  in  transitu,  300. 
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Vendor  and  Purchaser,  relation  between,   distinguished  from 
that  between  principal  and  agent,  4. 

VETERINARY   Surgeon,    certificate   obtained   by  bribery   vitiates 
contract,  391. 

Violation  of  Duty,  agent  must  indemnify  principal  for,  185,  211. 

Void  Contract, 

agent  has  no  right  to  commission  on,  241. 
betting  contracts  are,  241,  280 — 284. 

Voluntary  Winding-up,  operates  as  dismissal  of  agent,  263, 
316,  317. 

Volunteer  Corps,  liability  of  committee  of,  on  contracts,  445. 


Wagers, 

bookmaker  cannot  sue  on  contract  relating  to,  282. 
must  pay  money  received  from,  283. 
cannot  recover  if  paid,  282. 

Wages,  master  of  ship  lias  lien  for,  298,  299. 

Waiver,  lien  lost  by,  291. 

Warehouse  Keeper, 

attornment  to  purchaser,  effect  of,  461. 

certificate,  document  of  title,  371. 

possession  as,  not  an  intrusting  as  mercantile  agent,  370. 

Warrant, 

agent  when  authority  to,  92. 

authority  to  sell  includes  power  to.  92,  107.  108. 

auctioneer  no  right  to,  128. 

bill,  when  agent  right  to,  92. 

dock,  document  of  title,  371. 

goods,  for,  document  of  title,  371. 

horse,  of,  servant  of  horse-dealer  has  authority  to,  107. 

private  servant  no  right  to,  108. 
sale,  agent  for,  entitled  to,  108. 

Warrant  eor  Goods,  document  of  title,  371. 
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Warranty  of  Authority, 

agent,  liability  for  breach  of,  439 — 441. 

damages,  measure  of,  44  7. 

death  of  principal,  effect  on,  323. 

measure  of  damages  for  breach  of,  447 — 4-1!). 

public  agent  not  liable  to  action  for  breach  of,  323. 

Wharfinger, 

custody  of,  effect  of,  370. 

liability  for  servant's  fraudulent  receipt,  348. 

lien  of,  287. 

Weights  and  Measures  Act,  breach  of,  by  several,  liability  of 
principal,  426. 

Wife, 

agent  of  necessity,  when,  51. 

authority  of,  90. 

bill  of  exchange,  indorsement  by,  effect  of,  176. 

Wilful  Act,  liability  of  principal  for,  425. 

Wilful  Misrepresentation  by  principal  causing  estoppel,  what 
constitutes,  35. 

Winding-up  of  company,  when,  amounts  to  wrongful  dismissal, 
263,  316. 

Wool  Market,  custom  of,  137. 

Writing, 

when  agent  must  bo  appointed  by,  36. 
need  not  be,  38. 

Wrongdoer, 

agent,  damages,  liable  for,  211 — 215. 
when  entitled  to  indemnity  inter  se,  270. 

Wrongful  Dismissal,  action  for,  when  lies,  263,  303. 
Year,  authority  given  for,  when  irrevocable,  311. 
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